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RECENT DEVELOPMENTS 

Background

Qantas (and its subsidiary, Jetstar) sell various 

classes of fares. Those fares range from ‘flexible’ 

fares (in different classes of travel) that are more 

expensive through to saver fares (which are cheaper, 

but permit of little flexibility in travel arrangements 

for the passenger). 

The ‘flexibility’ includes:

• the capacity for the purchaser of an air ticket to 

amend dates, routes, class of travel and names 

on tickets (whether for a fee or otherwise); and

• the availability of a refund (or credit) if a 

passenger is a ‘no show’ (that is, if a passenger 

fails to attend for her or his flight). 

The facts of this case may be stated shortly: in 

accordance with applicable ticketing conditions, 

passengers automatically forfeited some fares 

while others were refundable on application within 

a stipulated period but no refund claim was made. 

The question in the appeal to the High Court was 

whether GST was payable to the commissioner 

when passengers failed to take the flights for which 

reservations and payment had been made (and 

where Qantas had received a GST amount on fares 

from passengers). 

Procedurally this matter proceeded before the 

Administrative Appeals Tribunal at first instance (the 

commissioner was successful), and then on appeal 

to the full court of the Federal Court (the taxpayer 

was successful) before going on appeal to the High 

Court.

The thrust of Qantas’s submission was that, in 

circumstances such as those described, there was no 

‘supply’ (and therefore no requirement to remit GST) 

under the relevant provisions. The commissioner 

contended that the entry into the contract should 

itself be construed as a taxable supply and that 

could be so regardless of whether a passenger was 

ultimately carried. 

Legislative provisions

The imposition of GST contemplated by the A New 

Tax System (Goods and Services Tax) Act 1999 (Cth) 

(GST) fixes on whether a ‘thing’ is supplied. GST is 

payable on ‘taxable supplies’. 

A taxpayer makes a taxable supply (by section 9-5) 

if it:

• makes the supply for consideration; and

• the supply is made in the course or furtherance 

of an enterprise that it carries on; and

• the supply is connected with Australia; and

• the taxpayer is registered, or required to be 

registered for the purposes of GST.

GST payable on a missed flight

Lachlan Edwards reports on Commissioner of Taxation v Qantas Airways Limited [2012] HCA 41
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The application of that provision turns on the 

definition of ‘supply’. Supply includes (among other 

things) any of the following:

• a supply of services;

• a creation, grant, transfer, assignment or 

surrender of any right;

• an entry into, or release from, an obligation:

• to do anything; or

• to refrain from an act; or

• to tolerate an act or situation;

• any combination of any two or more of the 

matters referred to above.

The full court of the Federal Court

Two short extracts from the full court judgment are 

of particular relevance. Edmonds and Perram JJ 

(with whom Stone J agreed) held:1

…the task of identifying, in a given case, the ‘taxable 
supply’ among consecutive acts of supply cannot be a 
function of, or dependent upon, the failure of an outcome 
which, if it had not failed, would have been the ‘taxable 
supply’. In other words, simply because an outcome, which 
is the supply paid for, fails, does not provide some warrant, 
statutory mandate aside, to search for and identify some 
other anterior supply as the ‘taxable supply’. …

Their honours continued:2

In the present case, there was nothing in the statute 
mandating the conversion of the ‘supply’ constituted by 
the making of the contract (the making of the reservation/
booking) into a ‘taxable supply’ upon the cancellation of 
the contract by the intending passenger, or by failing to 
attend to fly, where the fare paid is not refunded. That 
being so, if the cancellation of the contract to fly did not 
convert the ‘supply’ constituted by the entering into of that 
contract into a ‘taxable supply’ by want of statutory 
mandate, it remains to consider, assuming there is only one 
relevant supply, what is that supply? The contemplated 
flight as contended by Qantas, or the reservation/booking 
as contended by the Commissioner?

Their honours referred to Reliance Carpet.3 The 

question in Reliance Carpet was whether a deposit 

for purchase, forfeited by an act of rescission, could 

be said to be a taxable supply even though the 

purpose of the transaction was to purchase property. 

The High Court held that it was.

In Reliance Carpet the High Court said that the 

term ‘taxable supply’ was a ‘composite expression’. 

The court held that in any given case there may 

be disclosed consecutive acts, each of which 

answers the statutory description of ‘supply’, but 

upon examination it may appear that there is no 

more than one ‘taxable supply’. On that basis, the 

deposit being security for the performance of the 

contractual obligations of the purchaser, it acted as 

consideration for, and was relevantly connected to, 

the supply of those obligations.

In Qantas, Edmonds and Perram JJ distinguished 

Reliance Carpet because in that case the High 

Court held that the statute mandated that forfeited 

deposits be regarded as being ‘taxable supplies’ in 

respect of contracts of that kind4 and that it was 

possible (and indeed mandatory) for the court to 

have regard to the substance of the transaction. On 

that reasoning, GST was payable on the deposit on 

completion (when it formed part of the purchase 

price) or on forfeiture (when the security against 

non-performance crystallised) and there was no 

question of GST arising on an anterior supply.

The full court held that it was the contemplated flight, 

not the reservation or booking that constituted the 

relevant supply. Their Honours held:

• the actual carriage of the passenger was the real 

purpose of each transaction; and 

• that in any event the majority of the High Court 

had held in Travelex Ltd v Commissioner of 

Taxation5 (a more recent decision than Reliance 

Carpet - a case about the supply of Fijian 

banknotes at an airport currency exchange 

kiosk) that the courts must have regard to 

the underlying purpose of a transaction when 

identifying the relevant supply.

Appeal to the High Court

The High Court fixed on the wording of the contracts 

for carriage promulgated by Qantas and Jetstar.

The full conditions of carriage are set out in the 

judgment of the full court of the Federal Court, but 

some short extracts are necessary for an appreciation 

of what the High Court has said for the purposes 
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of this note.6 The relevant provision of the Jetstar 

contract was in the following terms:

Jetstar does not guarantee it will be able to carry you and 
your baggage in accordance with the scheduled date and 
time of the flights specified. Schedules may change without 
notice for a range of reasons including but not limited to 
bad weather, air traffic control delays, strikes, technical 
disruptions and late inbound aircraft. Flight times do not 
form part of your contract of carriage with us.

The Qantas contract stated:

We will take all reasonable measures necessary to carry you 
and your baggage and to avoid delay in doing so. In doing 
so and in order to prevent a flight cancellation, in 
exceptional circumstances we may arrange for a flight to be 
operated on our behalf by an alternative carrier and/or 
aircraft.

The majority (French CJ, Hayne, Kiefel and Bell JJ) 

held that the Qantas conditions and the Jetstar 

conditions did not provide an unconditional promise 

to carry the passenger and baggage on a particular 

flight and so, in consequence, could be regarded as 

a supply in their own right.

Their Honours said:7

They supplied something less than [an unconditional 
promise]. This was at least a promise to use best endeavours 
to carry the passenger and baggage, having regard to the 
circumstances of the business operations of the airline. 
This was a ‘taxable supply’ for which the consideration, 
being the fare, was received. …

Their Honours held that Reliance Carpet provided 

no support for the contention that it was necessary 

for the full court to extract from the contract for 

carriage the ‘essence’ or ‘sole purpose’ of the 

transaction. Travelex and other authorities were 

dismissed as being confined in their operation to 

specific provisions of the GST Act, not applicable to 

Division 9 as a whole.

Heydon J would have dismissed the commissioner’s 

appeal. His Honour referred to Travelex, and said:8

The transaction between the respondent and an intending 
passenger was not a nullity. It was not a sham. It was not 
illusory. It was not analogous to a ‘promise’ to supply peas, 
but if there were no peas, to supply beans, or anything else, 
or nothing at all. … The transaction was a contract of 
carriage by air – a conditional contract in numerous 
respects, but still a contract of carriage by air. Under that 

contract the respondent promised to supply the service of 
an air journey. Because the passengers with whom this 
appeal is concerned did not make themselves available to 
enjoy that service, the respondent did not supply them 
with any air journeys.

The next destination

The last word did not, in Qantas, go to Heydon J. It 

can in this short note. His Honour said in Travelex:9

The rights supplied were the rights enjoyed by the holder 
of the currency as created by the statute law of Fiji. The 
handing over of the pieces of paper constituted, evidenced, 
and was not capable of disaggregation from, the supply of 
rights. Apart from those rights, the pieces of paper had 
little value. They might have been used to stop an uneven 
table wobbling, or to jam shut a loose door, or to amuse 
small children, or to light a cigar. If the currency included 
coins, the coins might have been used to turn stiff screws 
or to lay on railway lines for the purpose of being flattened. 
But uses of that kind, which are very remote from their real 
purpose, would not prevent both the pieces of paper and 
the coins from being almost worthless. The supply of the 
currency was a supply in relation to the rights it gave 
because these rights constituted the pith and substance of 
the transaction.

It is difficult to reconcile what the High Court has 

said in Qantas with what it had very recently said 

in Travelex. Although Travelex concerned the 

construction of specific provisions, it had been 

assumed (at least by the writer, and seemingly by 

three judges of the Federal Court), that in Travelex 

the High Court had endorsed a ‘whole of transaction’ 

approach to the interpretation and determination of 

GST matters. The writer was, seemingly, wrong. Best 

not to be a stiff screw about it. 
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