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Duties of bar and bench: some reflections on case 
management and judicial bias
The fo llow ing paper was delivered by Chief Justice Tom Bathurst at a New South Wales Bar 
Association CPD conference on Saturday, 29 March 2014

It is always a pleasure to  be invited by the Bar 
Association to  speak at continuing professional 
developm ent conferences. These are im portant 
events not just fo r ongoing legal education, but also 
because they provide an opportun ity  fo r members 
o f the bar from  different chambers and w ith  diverse 
practices to  come toge ther and discuss issues facing 
the profession. As always, the Bar Association should 
be commended fo r putting  together what looks to  
be an excellent program. I hope you also take the 
opportun ity  today to  discuss some o f the broader 
issues that concern the profession. W ith  tha t said, I'm 
sure you will be unsurprised tha t I have no intention 
o f o ffering any opinion about Phillip Street's current 
top ic  o f the day, which was summed up neatly in a 
headline from  last month, 'To QC or not QC'.2

Unfortunately, I have discovered tha t one challenge 
o f CPD conferences is working out what on earth to  
ta lk  about. Philip Selth and Chris D 'Aeth seem to  th ink 
tha t anything I discuss will be o f interest to  a room of 
barristers. But I'm sure that isn't the case, particularly 
a fter lunch on a Saturday afternoon. It probably 
w on 't come as a shock tha t there is generally a 
scuffle among judicial speakers to  secure any top ic  
tha t ends w ith  'perspectives from  the bench'. Sadly 
on this occasion Justice Perry just pipped me at the 
post.

Instead, this afternoon I want to  discuss several 
issues regarding case management and judicial 
decision making. It p robably seems as if case 
management is a top ic  tha t is constantly wheeled 
out by judges at these events, and I'm sure it can feel 
like you are receiving a lecture rather than attending 
a conference o f your own free will. However, I hope 
what I have to  say today w on 't seem at all like a 
finger waving exercise. In fact, costs, the use o f case 
management and the nature of modern litigation 
are challenges tha t the jud iciary and the bar must 
continue to  confront together.

I Litigation costs and case management: shared 
obligations

I want to  fram e the issues I am discussing around a 
number o f recent decisions. This approach provides 
some context and also has the added benefit of 
making it clear tha t I am not just reusing old material. 
As I mentioned, I want to  begin by considering

litiga tion costs and case management, particularly 
in the context o f a decision o f the V ictoria  Court 
o f Appeal from  late last year in Yara Australia P ty  
L td  v Oswal.3 This case provides a remarkably clear 
p icture o f some o f the challenges presented by civil 
litiga tion today, the duties owed by practitioners, and 
the need fo r courts to  actively d irect and sometimes 
even constrain the litiga tion process.

Yara v Oswal involved an application fo r security fo r 
costs. Yara had applied fo r leave to  appeal against 
a single judge's decision which set aside an order 
fo r security fo r costs made by an associate judge. 
The Court o f Appeal refused leave and fo llow ing the 
publication o f reasons asked the parties to  put on 
submissions addressing w hy there had not been a 
breach o f one o f the overarching obligations under 
the Victorian Civil Procedure Act.

The obligation in issue requires tha t a person 
use reasonable endeavours to  ensure tha t costs 
associated w ith  proceedings are reasonable and 
proportionate  to  the com plexity o f the issues and 
the amount in dispute.4 The court was concerned 
tha t the application fo r leave involved five  silks, six 
juniors, five  firm s of solicitors and six leaver arch 
fo lders o f material. The amounts fo r security sought 
by the parties to ta lled  just under $141,000.5

The court u ltim ately found tha t the level of 
representation was acceptable, but the filing of 
excessive materials had breached the obligation.6 
In doing so, the court addressed in detail the 
regime o f obligations tha t was introduced under 
the V ictorian Civil Procedure Act. W ithout going 
into to o  much depth it is w orth  outlin ing a few  
o f the ir observations. First, they noted tha t the 
overarching obligation regarding litigation costs 
overrides the du ty  tha t practitioners owe to  their 
client to  the extent there is any inconsistency. They 
emphasised tha t practitioners -  both solicitors and 
barristers -  involved in the preparation o f pleadings, 
affidavits and other materials, each have individual 
responsibilities to  com ply w ith  the obligation.7

The court then considered its powers under the A ct 
to  issue sanctions.8 They indicated tha t the Victorian 
provision is unique in tha t it provides broader powers 
to  sanction practitioners and parties than legislation 
in other jurisdictions across Australia. They described
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the A ct as being ‘clearly designed to  influence the 
culture o f litigation', giving the court, and I quote:

...a  powerful mechanism to exert greater control over the 
conduct of parties and their legal representatives, and thus 
over the process of civil litigation and the use of its own 
limited resources.9

The court noted tha t there had been an under
utilisation o f the provisions. They emphasised 
the responsibility of judges to  give effect to  the 
obligations, despite any reluctance they m ight 
have about in itia ting inquiries concerning possible 
breaches in the absence o f an application by 
one o f the parties.10 The court ordered tha t each 
applicant's so lic ito r indem nify the ir client fo r half 
o f the respondent's costs associated w ith  the 
excessive application books, and tha t the solicitors 
be disallowed from  recovering half o f the costs of 
preparing the books. Each o f the applicant's solicitors 
was also required to  provide a copy o f the court's 
reasons to  the ir client.

Now, it could easily be said tha t the reasoning and 
outcom e in Yara simply involved an interpretation 
o f the reworked obligations under the Victorian 
legislation, which in turn has no meaningful 
implications fo r practice in New South Wales. That, 
o f course, may very well be true. However, in my 
view, Yara falls into a broader series o f decisions that 
have fu rthe r articulated and clarified the duties owed 
by practitioners, the function of case management 
and the obligation o f courts to  actively manage the 
litigation process.

In this respect, there is no doubt tha t the scale 
and com plexity o f litigation continues to  grow. 
This is particularly the case w ith  the overwhelm ing 
role technology now plays in business, our almost 
com plete reliance on electronic com m unication 
and the ease o f e lectronic docum ent retention. 
For instance, it was reported tha t in 2010 1.9 billion 
email users sent 107 trillion  emails. Apparently we 
spend nearly 30% o f our tim e at w ork reading and 
answering emails. It has also been estimated tha t in 
2012 there were 2.4 billion global internet users, and 
tha t the amount o f dig ital inform ation around the 
g lobe tha t is created and shared is now measured in 
zettabytes.11 I have no concept o f what tha t is, but it 
sounds very large. It has also been estimated tha t it 
would take one person over six million years to  read

all the web pages available.12 That figure  is from  a 
2012 publication, so by now I assume they would be 
settling in fo r even more reading time.

Of course technology and email are not solely 
responsible fo r the com plexity  o f litiga tion and the 
volum e o f documents tha t is sometimes involved. 
However, at tim es it does feel as if tha t is the case. 
Several examples come to  mind: in a recent m atter 
the Court o f Appeal was asked to  consider more 
than 20 volumes o f documents tha t had been 
annexed to  an a ffidavit and provided to  the court 
electronically. The a ffidavit had been rejected in the 
court below  and its rejection was one o f the grounds 
o f appeal. When I asked about its relevance, I was 
to ld  'background'. My response was perhaps unduly 
terse. However, had I been o ff the bench, it would 
have been unprintable. I have also had materials fo r 
a case delivered to  my chambers on a portab le hard 
drive, and I am led to  believe tha t a recent appeal 
involved upwards o f 55 appeal books. I am certa inly 
not suggesting the material provided by the parties 
on all o f these occasions was not relevant. However, 
it demonstrates the d ifficu lties tha t judges and 
barristers are confronted w ith  on a regular basis.

Courts frequently receive e lectronic bundles and 
appeal books, and so-called e lectronic courtroom s 
w ith  m ultip le m onitors contro lled by a single 
com puter are not uncommon. On the other side 
o f the bench, I understand tha t barristers are 
increasingly receiving e lectronic briefs, where 
documents are provided solely by email or through 
more sophisticated cloud based storage services. 
This all makes the single fo lder briefs held together 
w ith  red tape tha t were once delivered to  me seem 
like a relic o f the past. I'm certa inly not saying that 
these developm ents are a bad thing. Even if I were, 
I would be wasting my breath. In my experience, 
access to  e lectronic materials can at times make case 
management and judgm ent w riting  much easier, as 
I am sure it can also assist you in preparing cases. 
However, changes o f this nature often have both 
positive and negative consequences.

The court in Yara noted tha t ‘[o ]ve rly  voluminous... 
material strains the adm inistrative resources of 
the court and the tim e o f judges themselves.' They 
found that most of the material in the application 
fo lders was irrelevant to  the resolution o f the issues
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and more than half was entirely unnecessary to  the 
questions raised by the notice o f appeal.13 In my 
view, there are certa inly occasions where documents 
have been included in court books at trial fo r the 
simple reason that there could be a need to  point 
to  them in any fu tu re  appeal. It is not uncommon fo r 
judges to  be taken by counsel, e ither in w ritten  or 
oral submissions, to  only a fraction o f the materials 
tha t are actually provided to  the court. This can 
unnecessarily com plicate m atters and result in the 
strain on court resources tha t was referred to  in 
Yara. One o f the most pernicious results is that 
courts are left w ith  a huge amount o f evidence w ith 
no submission as to  what should be done w ith  it. Do 
they put it to  one side or read it, and if they adopt the 
latter course and rely on it, are parties being denied 
procedural fairness?

Now, it may sound as if I am only discussing the 
obligations of barristers. To broaden th ings out, I 
want ta lk  about shared responsibilities. In my view 
Yara needs to  be considered in the context of the 
High Court's decision in Aon v Australian National 
University, and also the ir decision from  last year in 
Expense Reduction Analysts v A rm strong  Strategic  
M anagement.14

To provide some context, fo rm er Justice Dyson 
Heydon w ro te  extra-curia lly in 2007 about the 
obligations o f bench and bar in the fo llow ing terms:

Both courts and counsel have duties to maintain control 
over the bulk of the evidence and the time which the 
matter takes to try. Modern conditions have made these 
duties acutely difficult to comply with. Every aspect of 
litigation has tended to become sprawling, disorganised 
and bloated.. .15

He then listed a range o f concerns relating to  the 
preparation o f matters, the scope o f discovery, the 
conduct o f hearings, and judgm ents themselves. 
The passage neatly summarises the related duties 
o f courts and counsel, and some o f the d ifficulties 
presented by contem porary litigation; although his 
words are not as descriptive as his criticism  in Aon  
tha t '[ t]h e  to rp id  languor o f one hand washes the 
drowsy procrastination o f the o ther.'16

In Aon, the p lura lity emphasised tha t case 
management is now an accepted feature o f the 
system o f civil justice administered by Australian

courts. The e ffic ient and cost-e ffective  resolution 
o f proceedings is not only im portant fo r the parties 
to  a particular case, but also fo r other litigants who 
approach the court to  resolve the ir disputes.17 This 
was reinforced in Expense Reduction Analysts  in the 
context o f inadvertent disclosure during discovery, 
where the court reiterated tha t New South Wales 
courts must actively engage in case management in 
order to  achieve the purposes of the Civil Procedure 
A c t.18

In this respect, it is im portant to  emphasise that 
the purpose underlying case management is not 
econom ic effic iency purely fo r the sake o f efficiency. 
Last year I discussed the fact that, in my view, the 
principal challenge to  the separation of powers today 
is the increasing trend by governments to  trea t courts 
as service providers. This tendency undermines the 
reality and perception o f the court's institutional 
independence, and places pressure on the jud iciary 
to  prioritise effic iency over o ther matters that 
are equally im portant to  the fa ir determ ination of 
disputes.19 Courts should only pursue efficiencies if 
they advance the just and fa ir adjudication o f claims, 
while at the same tim e not undermining the essential 
independence o f the judiciary.

Case management is certa inly not an objective in 
and o f itself; it is d irected to  purposes well beyond 
econom ic efficiencies. The tim e and cost tha t can be 
associated w ith  litigation are undoubted ly barriers 
tha t lim it access to  justice, and case management is 
one im portant response to  these challenges.20 It is 
w orth  m entioning tha t the P roductiv ity Commission 
is currently com pleting an inquiry into access to  
justice arrangements fo r civil disputes. Significantly, 
the inquiry's scope includes an analysis o f discovery 
and case management. The issues paper released by 
the commission poses a number of questions about 
the effectiveness o f case management, how systems 
could be im proved and examples of best practice.21 
It will be interesting to  see what recommendations 
come from  the inquiry and, in particular, any 
changes that the Supreme Court can make to  its 
case management procedures. There is no doubt 
tha t we can do more to  fu rther develop processes to  
im prove access to  justice; balancing the com peting 
needs fo r fairness, timeliness and cost burdens.

However, achieving these objectives is a task
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tha t must be undertaken by the jud iciary and the 
profession in collaboration. This is reflected in 
Expense Reduction, where the High Court referred 
to  the obligations o f both the courts and the legal 
profession. As I've mentioned, they emphasised that 
courts in New South Wales should actively use case 
management, and that m inimum delays and expenses 
are essential to  the just resolution of proceedings.22 
However, the court w ent on to  criticise the fact that 
a rule has recently been added to  the New South 
Wales solicitors' rules tha t deals w ith  the handling 
o f inadvertently disclosed confidential material. 
The court said that: first, ‘such a rule should not be 
necessary'; second, in the not to o  distant past it was 
understood that acting in a way that is consistent 
w ith  the new rule prevents unnecessary applications; 
and third, that behaving in this way is an example of 
how practitioners' professional obligations support 
'the objectives o f the proper adm inistration of

2 3
justice

W hile these comm ents were made in relation to  
the new solicitors' rules tha t apply in this state, 
the relationship between the e ffic ient and cost- 
e ffective  conduct o f proceedings and the proper 
adm inistration o f justice certa inly requires the same, 
if not greater, assistance from  members o f the bar.

You may be fam iliar w ith  a number o f recent changes 
tha t have been made in the Supreme Court to  
im prove case management. In 2012, there was some 
initial anxiety when a new practice note clarified that 
fo r m atters in the Equity Division, the court would 
not, subject to  exceptional circumstances, make 
orders fo r d iscovery prior to  the parties serving their 
evidence. As you are aware, there has been recent 
criticism  of the increase in securities-related class 
actions. One reform suggested was tha t evidence 
be hied prior to  discovery. This is a reform  tha t we 
introduced 12 months ago. Similarly, a new Equity 
Division practice note in 2012 in relation to  expert 
evidence is intended to  encourage discussion 
between parties, minimise the cost o f expert evidence 
and reduce hearing times. In relation to  crim inal law, 
an amended practice note fo r the Common Law 
Division has altered the tim eframes fo r the disclosure 
o f materials by the prosecution and defence. Finally, 
I should mention tha t amendments to  Part 3 o f the 
Uniform Civil Procedure Rules regarding electronic 
case management came into e ffect last month. These

rules address the broad range o f documents tha t can 
now be hied online and the methods parties can use 
to  subm it documents fo r e-filing. These are simply a 
few  of the steps tha t the court has taken to  establish 
stra ightforw ard case management procedures.

Returning to  Yara, it is also useful to  compare 
the regimes under the Civil Procedure Acts in 
New South Wales and Victoria. It is clear tha t the 
V ictorian provisions which set out the overarching 
obligations and sanctions tha t can be imposed, 
provide courts in tha t state w ith  a powerful set of 
tools to  exert contro l over the conduct o f parties 
and the ir lawyers. However, in my view, I must take 
some issue w ith  the statement in Yara tha t the New 
South Wales provisions 'remain more aspirational 
than obligatory '.24 As you know, the court has 
general powers to  g ive directions as it thinks fit, to  
g ive specific d irections regarding the conduct of 
hearings, and, where there is a breach of a direction, 
the power to  make various orders including orders 
as to  costs.25 When he was president o f the Court of 
Appeal, Chief Justice A llsop observed in Hawkesbury  
D istric t Health Services v Chaker that:

Courts are being more demanding about behaviour from 
clients and practitioners in order to obtain sufficient co
operation among them to enable the real issues in dispute 
to be litigated with efficiency and civility and in a cost- 
effective manner. Clients and practitioners can expect 
these demands for good faith and common sense in their 
conduct of litigation to continue and to be reinforced by 
orders, including orders for costs.2

The V ictorian regime undoubtedly contains more 
detail than the provisions in Part 6 of our Civil 
Procedure Act. However, tha t does not mean that 
courts in New South Wales are not suffic iently 
equipped to  manage the progress of cases and 
step in where parties fail to  meet the ir obligations. 
Consistent w ith  the cases that I have referred to, 
courts are required to  supervise proceedings and 
make orders where they are deemed necessary.

As a side note, orders fo r costs are based on the 
indem nity principle (albeit the indem nity is only 
partial), and are not intended to  operate as a 
sanction. Now, while I am not expressing a view, it 
is generally assumed tha t our system in which the 
successful party is awarded costs is preferable to  the 
default approach in the United States. The rationale
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fo r awarding costs to  the successful party  is tha t it 
is just and reasonable tha t they be indemnified fo r 
expenses incurred as a result of the proceedings.27 
However, there may be value in asking whether this 
approach prom otes access to  justice? For instance, 
where cases are arguable but by no means certain, 
p la intiffs may be fearful o f pursuing the matter, 
particularly in the face o f a Calderbank offer, even if 
it is one in the very low range. In these circumstances 
solicitors and barristers may also be deterred from  
advising. In the course o f the present inquiry it 
seems the P roductiv ity Commission will consider the 
principles that should apply in awarding costs. It will 
be interesting to  see if any recomm endations are 
made as to  sanctions, beyond costs orders, tha t can 
be imposed by courts to  control litigation.

W hat I have said so far clearly indicates tha t case 
management remains a w ork in progress. Courts will 
continue to  develop and adjust case management 
processes w ith  the objective  of contro lling  costs and 
delays, while maintaining the highest standards in the 
adm inistration o f justice. This will require ongoing 
collaboration between the bench and bar as we 
confron t the challenges o f modern litigation. As Yara 
illustrates, courts should not be afraid to  actively 
manage proceedings. However, practitioners -  
especially members o f the bar -  must remain m indful 
o f the ir duties and the e ffect tha t tim e consuming 
and costly proceedings can have on access to  the 
courts.

II Judicial bias

As I mentioned, my aim this morning was to  avoid 
anything tha t sounded like a reprim anding lecture; 
a lthough I'm not sure how successful I have been 
so far. To ensure I am striking a balance, I though t 
I would say a few  words about judicial decision 
making and, in particular, judicial bias.

It is w orth  noting at the outset tha t there is a close 
connection between case management and the issue 
o f bias. As we move tow ard  increasingly active case 
management, there is the potential fo r proactive 
intervention by judges at in terlocu tory stages to  
raise concerns about prejudgment. As promised, 
to  take a recent example, this scenario arose in a 
decision o f the full Federal Court from  last December 
in GlaxoSmithKline Australia v R e c k itt28

In Reckitt, the prim ary judge dismissed an application 
to  transfer the m atter to  another judge's docket. The 
application concerned certain remarks the judge 
had made in relation to  one o f the expert witnesses' 
evidence at a d irections hearing and during an 
application fo r an in terlocu tory injunction. The 
comm ents were said to  g ive rise to  a reasonable 
apprehension o f bias.

The full court found tha t there was nothing in the 
judge's statements tha t m ight cause a fa ir-m inded 
observer to  reasonably apprehend tha t the judge 
m ight not bring an impartial m ind to  the issues in 
d ispute at the final hearing. In doing so, the court 
made several im portant observations about the 
relationship between case management and claims 
o f apprehended bias.

The court emphasised that an allegation of 
apprehended bias must be considered in the context 
o f ordinary judicial practice. Picking up language 
from  Johnson v Johnson, they indicated tha t judges 
cannot be expected to  sit in silence during argument, 
and will o ften form  tenta tive  opinions about the 
matters in issues. Im portantly, the process o f raising 
opinions during the course o f proceedings is meant 
to  draw  a response from  counsel tha t may assist the 
judge to  clarify an issue or correct a mistaken view.29 
The court accepted tha t there had been a debate 
between bench and bar about the expert's evidence. 
However, they rejected the proposition tha t the 
debate showed prejudgm ent or a view  held by the 
judge tha t could not be altered. In this respect they 
found the fa ir-m inded observer would appreciate 
tha t robust debate can form  part o f the process of 
testing counsel's arguments.30

A  possible perception o f bias can arise from  the 
increasing need fo r judges to  manage the progress 
o f cases, while at the same tim e remaining neutral 
arbiters. While the use of case management has 
grown, the partic ipation of judges in the course of 
hearings is not new. For instance, it has been the 
position fo r many years tha t judges should not sit 
silently through proceedings.31 For centuries judges 
have been te lling counsel, sometimes in particularly 
strong terms, if they th ink a submission or course 
o f action is unlikely to  succeed.32 A t one end o f the 
spectrum, I remember in my early days at the bar 
tha t appearing in the Court o f Appeal was often a
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te rrify ing  prospect, where com m entary and criticism 
from  the bench could polite ly  be described as 'frank'. 
I certa inly hope the experience o f advocates today is 
characterised by polite  and constructive discussion 
between bench and bar.

The point I am try ing  to  make is that case 
management and the conduct o f modern litigation 
-  be it th rough a docket system or otherwise -  will 
continue to  raise issues regarding the possible 
appearance o f prejudgm ent, and will also affect the 
concept o f apprehended bias and the way courts 
apply it. For instance, in Johnson v Johnson, the 
p lura lity explained tha t the rules o f judicial practice 
are not frozen. They said the rules, and I quote:

. . .develop to take account of the exigencies of modern 
litigation. At the trial level, modern judges, responding to 
a need for more active case management, intervene in the 
conduct of cases to an extent that may surprise a person 
who came to court expecting a judge to remain, until the 
moment of pronouncement of judgment, as inscrutable as 
the Sphinx.33

As I have m entioned in relation to  Reckitt, the 
test fo r apprehended bias is easily stated: you ask 
w hether a fa ir-m inded lay observer m ight reasonably 
apprehend that the decision maker m ight not bring 
an impartial and unprejudiced m ind to  the resolution 
o f the question in issue.34 Unfortunately, while the 
test seems stra ightforward, it is not always easy to  
apply.35 W ith  tha t in mind, I want to  refer to  three 
specific matters in relation to  applying the test fo r 
apprehended bias tha t may be o f some interest.

First is the issue o f logical connection. It is im portant 
when applying the test tha t practitioners bear in 
m ind the tw o  step approach set out by the High 
Court in Ebner. Broadly speaking, the second step 
involves asking whether there is a logical connection 
between the conduct complained o f and the alleged 
departure by the decision maker from  deciding the 
m atter on its merits.36 This requires the applicant 
to  show an association between the conduct and 
the fear tha t the judge will not decide the case 
impartially. As one com m entator has put it, the party 
must 'essentially 'join the dots” .37

The need to  establish a logical connection was central 
to  the decision in Duncan v Ipp  last year, which, as

you are no doubt aware, arose from  allegations of 
apprehended bias on the part o f the commissioner 
o f ICAC.38 The principal question was whether there 
was a connection between the commissioner's 
conduct -  including com m unication w ith  and advice 
to  the Executive and the Departm ent o f Premier and 
Cabinet -  and the possibility tha t the commissioner 
had a closed mind about the outcom e o f the inquiry.

In my view, which I expressed in Duncan, it is not 
necessary fo r the logical connection to  be absolutely 
certain. All aspects o f the test -  fo r instance, the 
tw o  'm ights' tha t I have referred to  -  are framed in 
term s o f 'possibility'. In that sense what is required 
is tha t the fa ir-m inded observer m ight perceive a 
logical connection between the conduct complained 
o f and the judge's possible departure from  deciding 
the m atter impartially. In addition, when assessing if 
there m ight be a logical connection, it is appropriate 
to  look at a lternate possibilities as to  why the decision 
maker to ok  a particular course o f action. Considering 
o ther explanations may affect whether the fair- 
m inded observer m ight see a logical connection. 
However, the fact there are o ther possibilities does 
not mean tha t the fa ir-m inded observer m ight not 
conclude tha t there was the possibility o f bias.39

I realise this sounds complicated. However, as you 
probably imagine, applying the test fo r apprehended 
bias, including the tw o  step process in Ebner, will 
depend almost entirely on the facts. Perhaps the 
simple message is tha t it is always necessary to  
identify  the link between the alleged conduct and the 
possibility o f bias -  to  join the dots so to  speak. This 
does not mean tha t the conduct complained o f m ust 
lead to  the alleged bias. However, as Ebner dictates, 
it is im portant to  consider and articulate how that 
connection m ight lead the fa ir-m inded observer to  
perceive bias.

This leads to  the second issue concerning the 
knowledge o f the lay fa ir-m inded observer. The 
objective  test, which is o ften simply referred to  as the 
'double m ight' test, has lowered the bar fo r proving 
apprehended bias, as compared to  the subjective 
'real likelihood' test tha t continued to  be applied in 
the United Kingdom and New Zealand until the late 
1990s and 2000s.40 However, the extent and detail of

Bar News | A utum n 2014 | 31



PRACTICE

the know ledge tha t is a ttribu ted  to  the fair-m inded 
observer is one aspect o f the test tha t has proved 
complicated.

Many useful resources have summarised the positions 
taken in a litany o f cases regarding the knowledge 
tha t the fa ir-m inded observer would have about a 
range o f matters.41 This includes some knowledge of 
the facts and circumstances o f the proceedings, the 
nature o f the relevant body (be it a court, tribunal or 
commission), and the professional ethics o f judicial 
officers. It is w orth  pausing to  mention tha t there 
are various criticism s o f the hypothetical fair-m inded 
observer; particularly in relation to  the extent of 
the knowledge they are considered to  have. In fact, 
several judges have themselves recognised these 
shortcomings, including concerns tha t the observer 
is simply a thin fapade fo r the judge's own personal 
views.42

For my part, I am sure there will be ongoing scrutiny 
about the nature o f and knowledge tha t is a ttribu ted  
to  the fa ir-m inded observer. However, despite 
criticisms, it seems to  me tha t the fair-m inded 
observer provides a valuable position from  which to  
consider claims of apprehended bias. The objective 
observer reflects the fact that claims o f bias, at their 
very essence, concern the public's perception of 
the judiciary. It gives effect to  the requirem ent in 
our system tha t justice should both be done and be 
seen to  be done. In this sense, it is im portant that 
the analysis o f claims regarding allegations o f bias 
occurs from  the standpoint o f the public, even if that 
involves some degree o f artific ia lity. Furthermore, 
we know tha t a range o f legal tests em ploy notions 
o f reasonableness and the reasonable person. While 
it may present some difficulties, it seems the fair- 
m inded observer is just as useful as the passenger on 
the Clapham omnibus or the Bondi tram  is in other 
contexts.43

Finally, a series of recent publications have addressed 
the correct pro toco l fo r com m unicating w ith  judges 
and members o f their staff.44 This is an im portant 
rem inder tha t unilateral contact between a decision
maker and a party  or the ir legal representative can 
form  grounds fo r disqualification on the basis of 
apprehended bias. The general position is tha t a judge

should not receive any com m unication regarding 
a case tha t the judge is to  decide, where that 
com m unication is made w ith  a view  to  influencing 
the conduct or outcom e o f the proceedings.45 As 
Sir Anthony Mason explained in Re JRL, one o f the 
cardinal principles is tha t a judge should try  a case 
'on the evidence and arguments presented...in open 
court by the parties or the ir legal representatives and 
by reference to  those matters alone'.46 Consistent 
w ith  what I have said already, claims o f apprehended 
bias arising from  inappropria te comm unications are 
assessed according to  the double m ight test.

Communication w ith  the courts and w ith  individual 
chambers has become increasingly easy, firs t through 
the in troduction o f fax machines, which already seem 
virtua lly  redundant, and now email. This has simplified 
many court processes, from  listing matters, right 
through to  provid ing materials prior to  a hearing. To 
pick a couple o f basic examples, a new return date 
fo r a subpoena can be requested using a specific 
court email address, and lists o f authorities in the 
Court o f Criminal Appeal can be subm itted via email. 
Achieving effic ient case management also relies on 
effective com m unication between the parties, their 
legal representatives and the court.47 However, the 
need fo r more regular contact between judges and 
parties, along w ith  the ease o f tha t contact, has the 
potential to  create an apprehension o f bias.

Practitioners need to  be m indful o f the ir professional 
obligations in relation to  comm unications w ith  the 
court: counsel under rules 53 to  55 o f the recently 
amended Barristers' Rules and solicitors under rules 
22.5 to  22.7 o f the revised Solicitors' Rules, both 
o f which are in the same terms. Courts and the 
profession should be working toge ther tow ard  the 
goals of e ffective case management and effic ient 
communication. However these objectives must be 
viewed in the context o f the overarching need fo r 
impartia lity. You should be careful to  not let the ease 
o f modern com m unication d istract from  the cardinal 
principle tha t was referred to  by Sir Anthony. While 
there are many advantages to  instantaneous means 
o f contact like email, you should keep in mind that 
correspondence w ith  the court or a judge -  whatever 
form  tha t happens take -  is a com m unication w ith 
the court like any other. The procedures that
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govern contact between the court, parties and legal 
practitioners are arguably more im portant today 
than ever before.

These types o f concerns are certa inly very d ifferent 
to  earlier days where judges' salaries were sometimes 
supplemented by court fees. In fact I'm led to  believe 
tha t up until 1924, associates at the High Court were 
able to  sell copies of the court's judgm ents to  increase 
the ir wage.48 I assume this may well be a system that 
my associate would be keen to  reintroduce.

It seems there has been an increase in the past few  
decades in the number o f applications fo r recusal 
made on the basis o f apprehended bias. There are 
no doubt many reasons that may have led to  this, 
including the acceptance o f an objective  test and 
an increase in the number o f litigants in person,49 
which is a top ic  tha t I want to  turn to  b riefly in just 
a moment. W hatever is the case, it is im portant to  
bear in m ind that claims o f bias must be considered 
having regard to  ordinary judicial practice, which 
includes the increasing use o f case management. 
Judges and practitioners must also be m indful of 
the possible appearance o f prejudgm ent during 
in terlocu tory proceedings, and practitioners in 
the ir comm unications w ith  the court. Ultimately, 
there are ongoing challenges in applying the test 
fo r apprehended bias, and I have no doubt tha t the 
practice o f litiga tion will continue to  th row  up new 
issues tha t require fu rthe r consideration.

III Self-represented litigants

In the few  minutes tha t I have remaining I would like 
to  say a few  words about self-represented litigants. 
I am sure tha t many o f you have faced what is 
o ften a d ifficu lt task o f appearing against a litigant 
in person. In the crim inal context an unrepresented 
accused has been described as being disadvantaged 
in a number o f ways: first, because they almost 
always have insufficient legal knowledge and skills; 
and second, because they are generally unable to  
dispassionately assess and present the ir case in 
the same way as opposing counsel.50 This situation 
presents challenges not only fo r the litigant in person, 
but also fo r the court and fo r other parties.

There is a general perception tha t an increasing

number of litigants are representing themselves 
in Australian courts and tribunals.51 However, 
accurately calculating the number o f people who are 
acting fo r themselves presents a range of challenges. 
For instance, some jurisdictions encourage self
representation and only allow legal representatives to  
appear where permission is granted. In the Supreme 
Court, it is d ifficu lt to  precisely gauge the extent of 
self-represented litigants. Some parties hie the ir own 
documents tha t may or may not have been prepared 
by lawyers, some are represented fo r a portion of 
the proceedings, while some appear in person at 
in terlocu tory hearings and are then represented at 
the final hearing.

There have been a great many inquiries into access 
to  justice tha t have considered the needs of self- 
represented litigants.52 It is h ighly likely tha t the 
P roductiv ity Commission will also consider the 
extent and im pact o f self-representation, and how 
those who are representing themselves can be best 
assisted by government, com m unity bodies and the 
courts.

The courts are acutely aware o f the needs o f self- 
represented parties. Cachia v Hanes contains an 
early statem ent by the High Court in relation to  the 
challenges they can present. In Cachia, the  plura lity 
observed tha t while it is a fundamental righ t to  
appear in person, the presence o f self-represented 
litigants in increasing numbers is creating a problem 
fo r courts. They noted that litigation involving a self- 
represented person is usually less e ffic ient and tends 
to  be prolonged, can transfer costs to  the opposing 
party  and is a drain on court resources.53 A t this point 
I should again reiterate tha t it is a fundamental right 
to  appear in person; indeed, there are many people 
who elect to  represent themselves despite being in 
a position to  access legal help. There are o f course 
others who have no such choice.

In addition to  the d ifficu lties referred to  in Cachia, 
the  presence o f a self-represented litigant can create 
a fu rther concern fo r judges tha t ties in w ith  what 
I have already said today. As you have probably 
experienced, it is at times necessary fo r judges to  
provide assistance to  self-represented litigants so 
they understand the proceedings and to  ensure
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the trial is conducted fairly. This, it has been said, 
should be lim ited only to  advice and assistance that 
is required to  dim inish the disadvantage tha t the 
self-represented party will ord inarily suffer when 
appearing against a lawyer.54 However, determ ining 
the extent to  which advice and assistance should be 
offered to  a litigant in person in a particular case is 
a d ifficu lt task. Providing too  much assistance can 
com prom ise the court's im partia lity  and potentia lly  
create an appearance o f bias. In this sense, there 
is a tension between the duties of the court to  act 
im partia lly and to  ensure a fa ir hearing.55

This is a challenge tha t judges confront on a regular 
basis. However, in my view, the progress o f cases 
involving self-represented litigants is a fu rther area 
in which the courts and the legal profession share 
a similar goal. I understand tha t a second edition 
o f the Bar Association's guidelines on dealing w ith 
self-represented litigants was released in late 2011. 
Can I encourage you to  review this docum ent and 
reflect on the approach tha t you take when dealing 
w ith  and appearing opposite  a litigant in person. The 
guidelines provide a great deal o f practical advice 
about preparing fo r and presenting cases in which 
there is a party  who is self-represented. The way in 
which judges preside over such cases, along w ith 
the preparation and conduct of counsel appearing, 
can help to  alleviate some o f the challenges tha t I 
have referred to. U ltimately, I am sure we share a 
comm on hope tha t focus will remain on the needs 
o f litigants who are not self-represented by choice. 
Can I commend the e fforts of those here today that 
donate tim e to  the Legal Assistance Referral Scheme 
and the Duty Barrister Scheme.

IV Conclusion

To conclude, there are many areas in which the 
courts and legal profession can w ork in collaboration. 
Case management is certa inly one such matter. 
The decision in Yara illustrates the need fo r judges 
to  actively manage litigation, and the obligations 
o f parties to  facilita te  the just, quick and cheap 
resolution o f proceedings; particularly in ligh t of 
challenges posed by evolving technologies. The 
conduct o f litigation today, including the use of 
case management requires constant m onitoring by

courts. As I have mentioned, the active management 
o f civil litigation can present d ifficulties in respect 
o f creating an appearance o f prejudgm ent. While 
in very d ifferent circumstances, similar challenges 
can arise in relation to  assistance given by judges to  
litigants in person. These are areas where courts and 
the bar can assist one another. Courts by managing 
litiga tion in a way tha t achieves the objectives of 
the Civil Procedure Act, and barristers through 
considered preparation and presentation o f matters.

I hope you find the remainder o f today ’s program 
stim ulating and tha t you take the opportun ity  to  
discuss broader issues concerning the law and the 
legal profession. One o f the main reasons tha t I enjoy 
com ing to  speak at these conferences is they give 
me an opportun ity  to  hear your concerns and answer 
some questions about the operation o f the court. In 
those circumstances, and while it is a large group, 
I would be delighted to  answer any questions you 
may have in the short tim e tha t is remaining.
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