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Daniel Klineberg’s query (Bar News, Autumn 2014 at p 
59) regarding re-issue of letters patent is addressed, first 
by the passage of the Demise of the Crown Act 1901 (No. 
57), s 2 (‘the holding of any office under the Crown shall 
not be affected nor shall any fresh appointment thereto be 
rendered necessary by the demise of the Crown’) which 
governed the issue from 1901 to 1986. In that latter year 
the Constitution Act 1902 was amended by the insertion 
of s 49A in terms not materially different to the above, see 
Statute Law (Miscellaneous Provisions) Act 1986 (No. 16).

Peter Lowe

Letters

the Great silk Debate

In an article entitled ‘In miners we trust’ 
by the Hon John Nader QC, published in 
Bar News Autumn 2014.  The following 
proposals were made:

•	 the ownership of minerals extracted 
from the ground on Crown lands in 
Australia should not pass from the 
state until the state sells it for full 
value;

•	 that the minerals in such ground and 
after mining be held on trust for the 
people;

•	 that the minerals extracted from such 
ground be sold by the state for their 
value; and

•	 that the proceeds of sale would then 
be held on trust for the people.

Given the history of the involvement 
of the Crown and state governments in 
Australia in relation to mining and the 
collection of mining royalties in Australia, 
it is, in my view, certain that the states 

would very strenuously resist the adoption 
of the proposals made by the Hon John 
Nader QC in his article and that the 
mining industry or large parts of it would 
conduct a massive campaign against 
the adoption of his proposals.  In my 
respectful opinion, there is no real and 
genuine prospect of his proposals being 
adopted.  This is especially so given the 
situation in relation to Commonwealth 
and state financial relationships.  (I accept 
that a white paper is to be prepared in 
relation to such matters.  However, there 
has not been a great deal of success in 
negotiations between the Commonwealth 
and the states over many decades.)

I leave aside questions which would 
inevitably arise as to the merits of his 
proposals.

Current state legislation in relation 

to royalties

Royalties on minerals are charged by 

the Crown or the state and territory 
governments as owners of the minerals 
in the ground for the right to extract a 
mineral resource. In most cases, royalties 
are payable on an ad valorem basis (i.e. a 
percentage of value) or a quantum basis 
(i.e. flat rate per unit) depending on the 
mineral, except in the Northern Territory 
where a profit-based royalty regime 
applies.

Royalties are payable on the basis that 
the Crown or the state (for convenience 
I include the NT and the ACT in ‘the 
state’) generally has property in all 
minerals below the surface of the land.1

In Cadia Holdings Pty Ltd v State of 
New South Wales [2010] HCA 27 (25 
August 2010) the High Court dealt 
with provisions of the Mining Act 1992 
(NSW).  The judgment of the plurality 
mentions the expression ‘the Crown in 
the right of New South Wales’ referred 
to in s 3 of the Mining Act 1992.  The 
judgment of the plurality in Cadia 
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includes the following passage: ‘The 
expression ‘the Crown’ (mentioned in Part 
14 of the 1992 Act) is a reference to ‘the 
Crown in right of New South Wales’, and 
this in turn is to be read as identifying the 
body politic created by the Constitution as 
the state of New South Wales…’.2

The provisions in the Mining Act 1992 
(NSW) dealing with the payment of 
royalty distinguish between recovery of a 
‘publicly owned mineral’ and recovery of 
a ‘privately owned mineral’.  A ‘publicly 
owned mineral’ means ‘a mineral that 
is owned by, or reserved to, the Crown’ 
whilst privately owned minerals are those 
‘not owned by, or reserved to the Crown’.

The Mining Act 1992 (NSW) has objects 
which are referred to as follows: ‘The 
objects of this Act are to encourage and 

facilitate the discovery and development 
of mineral resources in New South Wales, 
having regard to the need to encourage 
ecologically sustainable development.  In 
particular the objects in the 1992 Act 
include an object designed ‘to ensure 
an appropriate return to the state from 
mineral resources’.  The NSW 1992 Act 
provides for royalty on a publicly owned 
minerals at the rate or rates applicable as 
at the time the material from which it is 
recovered is extracted from the land.  The 
Act also provides for recovery of royalties.

The judgment of the plurality in Cadia, 
referring to royalty which must be paid by 
Cadia to the Minister, goes on to say that: 
‘An action in debt lies against the minister 
to recovery the amount in question’.

The Henry Review of Taxation

In 2008, the then Commonwealth 
government instigated what is now called 
the Henry Review of Taxation.

In its final report to the Commonwealth 
government made in December 2009 
and released by the government in May 
2010, the review panel recommended, 
amongst many other things, that revenue 
raising should be concentrated on four 
robust and efficient broad-based taxes.  
These taxes included rents on natural 
resources and land.  In recommendation 
45, which deals with charging for non-
renewable resources, it recommended that 
current resource charging arrangements 
imposed on non-renewable resources by 
the Australian and state governments 
should be replaced by a uniform resource 
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rent tax imposed and administered by 
the Australian government.  It proposed 
that the uniform resource rent tax be 
levied at a rate of 40 per cent, with that 
rate adjusted to offset any future change 
in the company income tax rate from 25 
per cent, to achieve a combined statutory 
tax rate of 55 per cent.  It made other 
recommendations about the uniform 
resource rent tax which it proposed.

In its Executive Summary, the panel 
said: ‘A tax on high-value resource rents 
would on average over time likely raise 
higher revenues than existing project-
based royalties. In its Executive Summary, 
the review panel also said: ‘Except for 
low-value commodities, existing resource 
royalties should be replaced by a project-
based uniform resource rent tax set at 40 
per cent’.  In its Executive Summary, the 
panel also said: ‘Clearly, implementation 
(of its proposals) will require agreement 
at the inter-governmental level, and will 
require detailed assessment of financial 
implications-likely in more than one step’.

In its report, the panel also said: ‘The 
community, through the Australian 
and state governments, owns rights to 
Australia’s non-renewable resources and 
should seek an appropriate return from 
allowing private firms to exploit these 
resources.’

40 per cent Super Profits Tax

In a joint media release by the Hon Kevin 
Rudd MP, prime minister, and the Hon 
Wayne Swan MP, deputy prime minister 
and treasurer, released on 2 May 2010, 
it announced a plan to apply a Resource 
Super Profits Tax of 40 per cent to the 
profits earned from resources.  They said 
that it was a tax to the profits earned 
‘from resources that are owned by all 

Australians’.  They said that it would 
ensure Australians get a fair share from 
‘our valuable non-renewable resources’.  
They said that it will also rebate state 
royalties paid by resource companies.  
And they also announced a phased cut 
in the company tax rate to 28 per cent to 
assist the competitiveness of all Australian 
industries.  They said: ‘These reforms will 
make our tax system fairer, by providing 
all Australians with a fair return for our 
natural resource wealth and by providing 
better superannuation concessions for 
over two million lower income earners’.  
They also said: ‘We will consult broadly 
on the changes, including with businesses, 
the states and the broader community’.

A resource rent tax was one of the five 
recommendations the Commonwealth 
government accepted from the 138 
recommendations presented by the Henry 
Tax Review.

As part of the 2010-11 Budget, the 
Commonwealth government proposed to 
introduce the resource super profits tax 
from 1 July 2012.

Campaign by mining companies

A number of major mining companies 
conducted a campaign against the 
resource super profits tax proposed by 
the prime minister and the deputy prime 
minister and treasurer on 2 May 2010.  
That campaign was well-funded and has 
been characterised as ‘massive’.

The then treasurer said in a lecture that 
the abovementioned campaign was 
against: ‘a tax which asks (some of the 
people campaigning against it) to do 
no more than pay a fair return to the 
Australian people for the right to mine 
and export the non-renewable resources 
which belong to the whole nation’.

Change of prime ministers

On 24 June 2010, the Hon Julia Gillard 
MP was sworn in as prime minister 
as the head of a new Commonwealth 
government.  On 25 June 2010, the 
treasurer, the Hon Wayne Swan MHR, 
welcomed the decision by the mining 
industry to withdraw their advertising 
campaign on the previous day and said: 
‘We are genuine in our desire to negotiate 
with the industry…’.  He also said: ‘…we 
are committed to a profits based tax and 
to getting a fairer share of the value of our 
mineral resources owned by the Australian 
people 100 per cent’.  On 24 June 2010, 
the new prime minister spoke about 
negotiating with the mining industry.  On 
2 July 2010, she had said: ‘…the policy 
goal was that Australians are entitled to 
a fairer share of the mineral wealth in 
our ground’.  Subsequently, Julia Gillard 
participated in negotiations with three big 
miners.

The proposed new minerals resource rent 
tax upon iron ore and coal miners allowed 
them to make deductions for all current 
and future royalties paid by them to the 
states, and allowed them to deduct market 
value depreciation of their operations.

Mineral resources rent tax

Subsequently, agreement was reached 
between them on a new minerals resource 
tax of 30 per cent limited to iron ore and 
coal and which was to commence at a 
profit level of $75 million a year.

On 2 July 2010, the key elements of the 
MRRT package were announced.  It 
was to apply to mined iron ore and coal.  
All other minerals were excluded.  The 
rate of tax was to be 30 per cent applied 
to the taxable profit at the resource.  
Taxable profit was to be calculated by 

Letters



Bar News  |  Winter 2014  |  9

reference to the value of the commodity 
determined at its first saleable form (at 
mine gate) less all costs to that point and 
an extraction allowance equal to 25 per 
cent of the otherwise taxable profit was 
to be deductible to recognise the profit 
attributable to the extraction process was 
to be a resource rent tax applying to the 
resource, not a super profits tax.  Various 
factors were involved in calculating the 
amount of the tax.  

The MRRT is a tax on mining ‘projects’.  
state mining royalties were specifically 
excluded from mining expenditure and, 
as a consequence, were not deductible in 
calculating profit.  Instead, the MRRT 
Act included a ‘royalty allowance’ as 
one of seven MRRT allowances that 
are deductible from mining profit in 
determining the MRRT base.

The Minerals Council of Australia took it 
that the combination of the headline rate 
and the extraction allowance meant that 
the effective MRRT tax rate would be 
22.5 per cent after the payment of royalties.

The Prime Minister Gillard announced 
on 2 July 2010 that the company tax rate 
would be cut to 29 per cent from 2013-
2014. 

The government also announced that the 
current petroleum resource rent tax would 
be extended to all onshore and offshore 
oil, gas and coal seam methane projects.

In the prime minister’s announcement on 
2 July 2010, she said: ‘The breakthrough 
agreement keeps faith with our central 
goal from day 1: to deliver a better return 
for the Australian people for the resources 
they own and which can only be dug up 
once’.

On 23 November 2011, the MRRT 
Act was passed by the House of 

Representatives.  On 12 March 2012 it 
was passed by the Senate.

Section 1.10 of the MRRT Act provided 
as follows: ‘The object of this Act is to 
ensure that the Australian community 
receives an adequate return for its taxable 
resources having regard to three factors, 
one of which was ‘the extent to which the 
resources are subject to Commonwealth, 
state and territory royalties.’’

On 30 May 2012, the prime minister 
said in a speech to a Minerals Council 
of Australia dinner: ‘You don’t own the 
minerals’ and ‘Governments only sell you 
the right to mine the resource’ and ‘A 
resource we hold in trust for a sovereign 
people.  They own it and they deserve 
their share’.

On 23 March 2012, shortly after the 
Senate passed the new MRRT legislation, 
Mr Forrest of Fortescue Group Minerals 
Limited announced plans for a possible 
High Court challenge to the (MRRT).

Fortescue Group Minerals Limited 

v The Commonwealth

The judgment of the plurality in Fortescue 
Metals made, amongst other things, the 
following points.

The plaintiffs submitted that a state 
is necessarily both a territorial entity 
and a polity with responsibility for the 
management and control of the waste 
lands of the Crown and is expressly given 
the right to appropriate the proceeds 
of sale and revenues from such land, 
including royalties, mines and minerals in 
such lands.  

Once MRRT is payable…the formula by 
which its amount is calculated operates 
so that a reduction in the mining royalty 
payable to a state government would, 

other things being equal, result in an 
equivalent increase in the amount of the 
MRRT liability, and an increase in the 
royalty, other things being equal, result 
in an equivalent decrease in the miner’s 
MRRT liability.  As it happens, state 
mining royalties differ between the states 
within the federation.

(The plaintiffs had made submissions as 
to the management of lands and mineral 
resources by the states).  The plurality 
said: ‘The extent and importance of 
the states’ function of managing their 
lands and mineral resources must be 
acknowledged’.

The Commonwealth did not dispute 
that each state’s ownership, management 
and control of its territory (including, 
particularly, the waste lands of the Crown 
within that territory) is a necessary 
attribute of statehood and that a state’s 
ability by legislation to make laws to 
promote the development of its territory 
in the interests of, or to provide the 
welfare of the community of the state is 
important.

The Commonwealth submitted that 
the MRRT legislation does not subject 
(the ability of the states to determine the 
level of royalty to be paid as the price for 
extracting minerals from their territories) 
to Commonwealth control and proceeded 
on the assumption that the states were free 
to fix royalties as they chose.

The MRRT legislation does not impose 
any special burden or disability on the 
exercise of powers and fulfilment of 
functions of the states which curtails their 
capacity to function as governments.  
The MRRT legislation does not deny the 
capacity of any state to fix the rate of royalty 
for minerals extracted by miners, and no 
burden upon a state attaches to any decision 
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by the state to raise or lower that rate.  As 
the plaintiffs asserted, the MRRT legislation 
affects the state’s ability to use a reduction 
in royalty rate as an incentive to attract 
mining investment in the state, the MRRT 
legislation does not impose any limit or 
burden on any state in the exercise of its 
constitutional functions.

Crennan J or Kiefel J made, amongst 
other things, the following points in their 
respective separate reasons.

MRRT allowances include a royalty 
allowance. The effect of the royalty 
allowance is that full credit is given to 
a miner for the amount of any mining 
royalties paid to the Commonwealth, 
a state or a territory for the mining of 
certain resources.

The states have the capacity to alter the 
applicable rate of the mining royalties.

(In the MRRT Act) a ‘mining royalty’ 

is defined as expenditure made under a 
Commonwealth, state or territory law in 
relation to a taxable resource extracted 
under authority of a product right’.

The only causal connection between 
the royalty allowance and a state is that 
mining royalties are only incurred by a 
miner because of a state law.

Any difference in the amount of the 
deduction for mining royalties results not 
from the MRRT Act but from the state 
legislation.

The MRRT legislation is not directed 
to the states and does not affect the 
government of a state.  It does not deny 
the ability of a state to fix a rate of mining 
royalties.  

The effect of the royalty allowance is 
that full credit is given to a miner for the 
amount of any mining royalties paid to 
the Commonwealth, a state or a territory 

for the mining of certain resources.

French CJ said, amongst other things, 
the (MRRT) Act makes allowance, in 
fixing the MRRT liability of a miner, for 
mining royalties payable under state laws.  
Because the MRRT Act makes those 
allowances, the liabilities it imposes can 
vary according to the state mineral royalty 
regime.

Malcolm Cockburn 

Endnotes

1. A Review of Mining Royalties in Australia – 
Publications – Be Informed – Minter Ellison

2.  Interpretation Act 1987 (NSW), s 13
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