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(1996) 186 CLR 71 marked a shift in 
Australian fiduciary theory. The court’s 
insistence in the proscriptive (as opposed 
to prescriptive) nature of fiduciary duties 
has narrowed the scope of such duties 
considerably. Indeed, as Ms Langford 
demonstrates, academics and judges since 
Breen have often treated fiduciary duties 
as being limited to the ‘no conflicts’ and 
‘no profits’ rules.

Ms Langford argues strongly against the 
limitation of fiduciary duties to being 
solely proscriptive. She states, with 
considerable force, that the director’s duty 
to act bona fide in the interests of the 
company is the fundamental fiduciary 
duty from which other duties spring. 
This prescriptive (i.e. positive) duty 
seems to be excluded by Breen (which 
the High Court has followed since). Yet, 
the argument is so inherently attractive 
that it has found favour in intermediate 
appellate courts since (and in apparent 
disregard of) Breen.

The structure

Directors’ Duties is structured in such a 
way as to bring the reader along as the 
argument builds momentum. After 
an introduction, the book sets out the 
history and jurisprudence of directors’ 
fiduciary duties. It then outlines the 
jurisprudential shift since Breen. The 
following chapters examine particular 
fiduciary duties by which, Ms Langford 
argues, directors are bound. It must be 
acknowledged that certain of these duties 
are prescriptive in nature and therefore 
might be somewhat controversial. The 
book then devotes a chapter to the nature 
and characterisation of directors’ duty of 
care, skill and diligence. The penultimate 
chapter is devoted to remedies. In 
particular, the author engages in a useful 
discussion of the differences between the 
remedies which flow from a breach of 
directors’ statutory duties and the much 
broader array of remedies which a court 
of equity has at its discretion. The final 
chapter evaluates the Australian trend of 
jurisprudence against other jurisdictions, 
particularly the United Kingdom.

Conclusion

Directors’ Duties is a monograph, rather 
than a textbook. It is clearly the result 
of a deep study of cases and academic 
writings on the subject. It is of great 
assistance in gaining an understanding 
of the modern evolution of fiduciary 
duties in general and those that relate to 
directors in particular.

As persuasive as the book is, the reader 
must bear its argumentative nature in 
mind. The author is arguing for a more 
uniform, cohesive and rational treatment 
of directors’ duties – particularly their 
fiduciary duties. This means that ‘dipping 
in’ to the book and reading only a section 
may paint a misleading picture of the law 
in the reader’s mind.

Practitioners will find the author’s 
discussion of fiduciary duties particularly 
useful as the remedial differences between 
a statutory and fiduciary breach may have 
significant consequences for their clients.

Reviewed by Nicolas Kirby

Directors’ Duties: Principles and Applications (Federation Press, 2014)

It has been 40 years since the publication 
of the first edition of this book. Sir 
Garfield Barwick wrote the foreword to 
the first edition. Chief Justice Robert 
French wrote the foreword to this 
edition, the eighth. The present chief 
justice writes of the book’s enduring 
utility to judges, practitioners, teachers 
and students alike. Its status as the 
definitive word on the approach to its 
subject is reflected in the sheer number 
of cases that reference it: according to 
Westlaw, more than a 1600 references in 
the period 3 October 1975 to 16 March 
2015.

The first edition was published at a time 
of great legislative output in Australia. 
The Whitlam government was notorious 
for the volume of legislation that it 
passed. Such seminal instruments as 
the Trade Practices Act 1974 (Cth), the 
Family Law Act 1975 (Cth), the Racial 
Discrimination Act 1975 (Cth) came 
into force at about this time. The need 
for a resource to tie together the various 
principles of statutory interpretation, 
both legislative and common law, was 
clear: as the authors note in the preface 
to this edition, Australian lawyers were 
forced to have recourse to the leading 
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English texts before the first edition was 
published. Since then, Pearce and Geddes 
has built a reputation as an indispensable 
resource for the approach of Australian 
courts to the interpretation of legislation.

The structure of the eighth edition does 
not differ markedly from that of the 
seventh edition. That is unsurprising as 
the previous edition contained a number 
of more substantial textual changes. The 
book continues to be arranged in such 
a way as to enable the reader to readily 
identify, by numbered paragraph, a 
particular principle of construction, in 
a particular context, while still allowing 
for a more comprehensive review of the 
principles governing various aspects of 
statutory interpretation. This makes the 
book easy to reference and to read. 

Chapter 1 identifies introductory 
principles with a particular focus on how 
courts embark upon the task of statutory 
interpretation. Some explanation of the 
basis, structure and style of legislative 
drafting is also discussed here, as an 
introduction to the overview of drafting 
conventions and expressions in Chapter 
12.

Chapter 2 lays down the basic common 
law and statutory principles of legislative 
interpretation, including the application 
of the purposive approach set down in s 
15AA of the Acts Interpretation Act 1901 
(Cth).

Changes have been made in Chapter 
2 to reflect recent developments in 
the common law principles applicable 
to reading words into legislation, in 
particular the High Court’s recent 
decision in Taylor v Owners – Strata 
Plan No 11564 [2014] HCA 9 and 
the intermediate appellate decisions 
preceding it. The authors beautifully 
distil the principles elucidated in these 
and previous cases to identify a general 
approach to the issue of construction 

of words used in legislation that do not 
conform with the apparent legislative 
intent.

Chapter 3 deals with extrinsic aids to 
interpretation, again by reference to 
the common law principles and by 
the application of s 15AB of the Acts 
Interpretation Act and its state analogues.

Chapter 4 deals with the various 
interpretative maxims applicable to 
statutory interpretation, and provides a 
guide to the structure and framework of 
Acts.

Chapter 5 deals with the assumptions 
that constitute the principle of legality. 
The authors also introduce into this 
edition an extremely useful tool to 
aid the application of the principle of 
legality in various situations: a table has 
been included at the end of Chapter 
5 identifying the various principles, 
rights and privileges that trigger the 
presumption that parliament will not 
be taken to have intended to abrogate 
fundamental rights and privileges 
without clear words expressing such an 
intention, together with references to 
those parts of the book that discuss each 
right or privilege in greater detail.

Chapter 6 provides an overview of 
the various interpretative principles 
contained in the Commonwealth and 
state Interpretation Acts, and a detailed 
account of how the provisions of the 
Interpretation Acts have been applied by 
the courts. 

Chapter 7 deals with the approach 
to amendment and repeal of Acts by 
other Acts, and Chapter 8 deals with 

interpretation of consolidating, reprinted 
or codifying Acts.

Chapter 9 deals with special rules 
concerning the interpretation of 
remedial, penal and fiscal legislative 
provisions. 

Chapter 10 deals with the retrospective 
operation of legislation and includes 
an overview of general principles of 
retrospectivity as well as the retrospective 
operation of particular classes of Act. 

Finally, Chapter 11 deals with the 
principles concerning legislation 
conferring obligations and discretions on 
people and office holders. The chapter 
provides a guide to the interpretation of 
statutory duties and powers as well as the 
consequences of non-compliance with 
obligatory provisions. 

Taken together, the book constitutes 
an essential overview of the manner in 
which legislation is to be construed and 
with it, an important account of the 
scope and limitations on state power. 
In his foreword, Chief Justice French 
speaks of the involvement of statutory 
interpretation in every aspect of the 
law, public and private. Construction is 
essential to determining the validity of 
legislation, the scope of executive power, 
and the application of legislation to all 
areas of public life. This book assumes, in 
comparatively few pages, the enormous 
task of guiding the user through the 
tools necessary to engage in the task of 
construction, and the authorities that are 
necessary to approach that task. 

Reviewed by Catherine Gleeson

Taken together, the book constitutes an essential overview of 
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it, and important account of the scope and limitations on 
state power. 

Statutory Interpretation in Australia (8th Edition) (LexisNexis Butterworths, 2014)


