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editions of the work are now able to be 
answered. The chapter explores what has 
been established and what remains to be 
developed. 

Twelve years have passed since the 
publication of the last edition. As 
the authors have observed in their 
preface, during that time there has been 

delivered a considerable number of 
judicial decisions, as well as extensive 
commentary published, dealing with 
many areas addressed in this work. In 
particular, the authors note development 
in the areas of fiduciary relationships, 
assignments, estoppel, penalties, 
equitable compensation, rectification 
and confidential information. 
Accordingly, a new edition of Meagher, 
Gummow and Lehane was much needed. 
This fifth edition has not disappointed. 
The change in tone is refreshing and 
welcome, as are the authors’ conspicuous 
(and successful) efforts to modernise 
the work’s style and presentation. 
The updating of the text with recent 
judicial decisions and commentary is 
characteristically thorough and it is 

apparent that considerable thought has 
been given to how these developments 
affect the authors’ commentary and 
conclusions found in previous editions; 
where necessary material has been 
reworked or excised to reflect these 
developments. 

As prophesied by Professor Ford, 
Meagher, Gummow and Lehane is a 
possession for all time. And thanks to the 
commitment and erudition of its current 
authors, it has been allowed to evolve 
gracefully and judiciously.

Reviewed by Juliet Curtin
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Given the law of evidence is an integral 
part of the process of litigation it is 
no surprise that it is the subject of 
continued attention by the courts 
and accordingly undergoes rapid and 

constant development relative to other 
areas of law, save perhaps for the law of 
civil practice and procedure. Consider, 
to name just some of the recent 
developments in the case law, the High 
Court’s decisions on opinion evidence 
(Dasreef Pty Ltd v Hawchar (2011) 243 
CLR 374; and Lithgow City Council v 
Jackson (2011) 281 ALR 223); spousal 
incrimination privilege (Australian Crime 
Commission v Stoddard (2011) 282 CLR 
620) the rule in Jones v Dunkel (ASIC 
v Hellicar (2012) 286 ALR 501); legal 
and evidential burdens of proof (Strong 
v Woolworth Ltd (2012) 285 ALR 
420); the use of extrinsic evidence in 
contractual construction (Western Export 
Services Inc v Jireh International Pty Ltd 
(2011) 86 ALJR 1). These and other 
developments were captured in the ninth 
Australian edition (2012) of Cross on 
Evidence.

Since then there have been yet more 
developments in the case law to clarify 
the law in respect of the uniform 
evidence legislation and the common 
law, judicial notice, discretionary 
exclusion of evidence where the 
prejudicial effect of which evidence 
outweighs its probative value; tendency 
and coincidence evidence, privilege, 
illegally obtained evidence, expert 
evidence and the use of extrinsic 
evidence in contractual construction. 
These new developments have been 
captured in the latest edition of Cross on 
Evidence.

As with earlier editions, the target 
audience of the book includes 
practitioners, both bench and bar, law 
students (and academics who teach 
them and research in the area). This 
diversity of audience results in there 
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being not only a clear statement of 
principle and extensive citation of 
authority to assist the practitioner, but 
also an explanation of the principles 
underling the various rules of evidence 
to assist the student. This dual emphasis 
for the two differing audiences is, at 
least from the practitioner’s perspective, 
complementary; an understanding of 
the principles underpinning the rules 
of evidence being invaluable for their 
application. 

This new edition, in addition to 
including analysis of the latest 
developments in case law, also contains 
two changes in form to assist its 
audience. 

First, the table of contents is now 
significantly more detailed than in 
previous editions allowing a reader, 
especially the practitioner, to locate more 
easily and readily the relevant parts of 
the book in answer to their particular 
evidentiary question. This detailed 
table of contents is a not insignificant 
change to aiding the readability and 
usefulness of the book as a resource for 
practitioners. The book is of course an 
essential resource for all practitioners 
with respect to its substantive content. 
This change serves to further assist the 
reader in navigating and locating the 
relevant material in the comprehensive, 
and therefore necessarily voluminous 
material, contained in the book. In this 
respect the changes to the detail of the 
table of contents now echoes the detailed 

and helpful index to the book, which 
has been, to date, another feature of the 
book’s form assisting readers navigate 
through the material contained within it. 

Secondly, there has been a significant 
reduction in the number of footnotes, 
which has in turn significantly reduced 
the size of the book, certainly from the 
earlier ninth, and now tenth edition. 
The footnotes that remain are, as always, 
detailed and comprehensive and remain 
essential reading together with the body 
of the text.

The speed with which developments 
to the case law occur – or at least the 
speed with which controversies in the 
case law arise which may or may not 
be resolved – and the practicalities of 
preparing a manuscript for production 
means that there will be an inevitable 
lag in capturing either new controversies 
or new case law that may arise. For 
example, the tenth Australian edition 
deals with the developments in the 
law in respect of the use of extrinsic 
evidence in contractual construction 
(Western Export Services Inc v Jireh 
International Pty Ltd (‘Jireh’) (2011) 86 
ALJR 1), however, there is no reference 
to Electricity Generation Corporation v 
Woodside Energy Ltd (‘Woodside’) [2014] 
HCA 7; 306 ALR 25; 88 ALJR 447, the 
High Court’s most recent decision on 
that topic. Nor is there any reference to 
the decision in Mainteck Services Pty Ltd 
v Stein Heurtey SA [2014] NSWCA 184 
in which the Court of Appeal (Leeming 
JA, with whom Ward JA and Emmett 
JA agreed) expressed the view (at [71]) 
that Woodside (at [35]) was inconsistent 
with Jireh, which decision has now 
been subsequently followed in Stratton 
Finance Pty Limited v Webb [2014] 
FCAFC 110 at [40] (per Allsop CJ, 
Siopis & Flick JJ). The treatment of that 
controversy awaits the eleventh edition.

It is therefore inevitable that Cross on 
Evidence will continue to be updated 
at regular intervals. For those who like 
to tab and mark up their copies of key 
texts, this will prove to be frustrating. 
It is a small price to pay for an updated 
edition of the most comprehensive 
textbook of the law of evidence at 
common law and in statute. In this 
respect, although uniform evidence 
legislation largely displaces the common 
law in those jurisdictions where uniform 
evidence legislation has been enacted, 
the common law remains relevant. 
It remains relevant to non-curial 
processes (e.g. discovery) sought in a 
court proceeding in respect of which 
the privileges contained in in Pt 3.10 
of the uniform legislation (both in the 
NSW and Commonwealth Acts) does 
not extend to pre-trial processes such 
as subpoenas, discovery, interrogatories 
and the like – see s 131A(1)) [e.g. the 
privilege against self incrimination under 
s 128 is excluded from the provision 
extending the privileges in Pt 3.10 of 
the uniform law (both in the NSW 
and Commonwealth legislation)]. The 
common law principles also remain 
relevant in fora other than courts that do 
not formally apply the rules of evidence. 

Cross on Evidence is an indispensable tool 
for practitioners. Its place on the shelf of 
every practitioner who routinely engages 
with the laws of evidence is assured. 
Moreover, it quite rightly deserves its 
place as the leading textbook on the 
law of evidence, having the benefit and 
authority of the learning and experience 
of its author. 

Reviewed by Radhika Withana

Cross on Evidence is 
an indispensable tool for 
practitioners. Its place 
on the shelf of every 
practitioner who routinely 
engages with the laws of 
evidence is assured.

Cross on Evidence (10th Edition) (LexisNexis Butterworths, 2014)


