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RECENT DEVELOPMENTS 

On 6 May 2015, the NSW Parliament enacted the Independent 
Commission Against Corruption (Validation) Act 2015 (NSW) 
(the Validation Act) to preserve the validity of decisions and 
actions of the Independent Commission Against Corruption 
(ICAC), which would otherwise be beyond power by reason of 
the High Court’s decision in Independent Commission Against 
Corruption v Cunneen1 (Cunneen’s case)2.

The proceedings in Duncan v Independent Commission 
Against Corruption [2015] HCA 32 (Duncan) challenged the 
effectiveness of the Validation Act in saving from invalidity 
those actions and decisions. The High Court rejected the 
challenge to the Validation Act.

Background

The High Court held in Cunneen’s case that ICAC has the 
power to investigate conduct which is alleged to be corrupt 
on the grounds that it compromises the probity of public 
administration but that ICAC does not have the power to 
investigate conduct which allegedly compromises the efficacy 
of public administration3.

The Validation Act inserted a new part 13 at the end of 
schedule 4 of the ICAC Act, consisting of two clauses. Clause 
34 includes a definition of ‘relevant conduct’ which purports 
to include within the definition of corrupt conduct in s 8(2) 
of the ICAC Act conduct which ‘affects, or could adversely 
affect, the efficacy (but not the probity) of the exercise of official 
functions’. Clause 35 provides that any actions taken by ICAC 
before 15 April 2015 (the date that the High Court handed 
down its reasons in Cunneen’s case), which would have been 
validly done if ‘corrupt conduct’ included ‘relevant conduct’, is 
taken to have been, and always to have been, validly done. That 
is, the definition of corrupt conduct in s 8(2) of the ICAC Act 
would apply to acts prior to 15 April 2015 which affected not 
only the probity, but also the efficacy of the exercise of public 
functions.

Mr Duncan (and others) had been found by ICAC to have 
engaged in a number of instances of corrupt conduct, in 
each instance with the intention of deceiving relevant public 
officials or public authorities of the NSW Government as to 
the involvement of the Obeid family in the Mount Penny 
tenement.4 It was common ground in the proceedings in the 
High Court that, as a result of the decision in Cunneen’s case, 
these findings were affected by jurisdictional error.5 Accordingly, 
if the Validation Act was held to be invalid, then such findings 
and the investigation itself were beyond the power of ICAC. 

The challenge in Duncan

The key issue in the challenge to the Validation Act was whether 
part 13 changed the substantive law as to what was corrupt 
conduct under the ICAC Act prior to 15 April 2015 or whether 
it was, in effect, a direction to the courts to regard relevant 
conduct as being corrupt conduct. Mr Duncan argued that:6

• part 13 did not validate invalid acts of ICAC, rather 
it directed courts to treat as valid acts that were, and 
which remained, invalid. On this basis, this case was 
distinguishable from previous decision of the High 
Court which had upheld the validity of laws which acted 
retrospectively to make invalid acts valid;

• by directing the courts to treat as valid that which part 
13 had left invalid, it contravened the principle in Kable 
v Director of Public Prosecutions (NSW)7 (Kable) as it 
undermined the institutional integrity of the Supreme 
Court of New South Wales; and

• part 13 offended the principle in Kirk v Industrial Court 
(NSW)8 (Kirk) by taking from the Supreme Court the 
power to grant relief on account of jurisdictional error.

Judgment of the plurality

Effect of part 13

The plurality9 stated that to give part 13 the construction 
contended for by Mr Duncan was implausible and that it was 
not sustainable on a fair reading of the relevant provisions10. 
Rather, their Honours found that by a plain reading of the 
words of part 13, the part has the effect that ICAC’s acts in 
investigating into, and reporting on, corrupt conduct (where 
that conduct occurred on or before 15 April 2015) were valid 
as if the definition of corrupt included ‘relevant conduct’ (i.e. 
conduct which affected the efficacy but not the probity of 
public administration). The plurality stated that part 13 has the 
effect of amending the application of s 8(2) to acts prior to 15 
April 2015 and changed the meaning of ‘corrupt conduct’ as a 
matter of substantive law from the meaning given in Cunneen’s 
case in respect of those acts11.

Kable

Their Honours held that the starting point for considering 
whether the legislation offended the Kable principle is 
to ask whether the law in question would have offended 
chapter III of the Constitution if that law had been a law of 
the Commonwealth12. The plurality reviewed a number of 
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authorities on this issue and found that part 13 would not 
be inconsistent with chapter III of the Constitution13. Their 
Honours stated that it was well-settled that a statute which 
altered substantive rights does not involve an interference with 
judicial power contrary to chapter III, even where those rights 
were in issue in pending litigation.14 Further, a statute which 
retrospectively validated an administrative act would not be 
invalid for that reason.15 The plurality found that there was no 
attempt by part 13 to direct the courts as to the manner and 
outcome of the exercise of their jurisdiction, which would be 
invalid or to confer a power or function on a Supreme Court 
which might have been consistent with chapter III.16

Kirk

The plurality found that part 13 did not offend the principle 
in Kirk as it did not attempt to withdraw any supervisory 
jurisdiction of the Supreme Court. Rather it changed the 
substantive law as to what constitutes corrupt conduct and 
the Supreme Court retained its supervisory jurisdiction over 
ICAC17.

Alternative argument

An alternative argument was put by Mr Duncan that as 
federal jurisdiction had been engaged, due to the proceedings 
in the Court of Appeal involving a question arising under 
the Corporations Act 2001 (Cth), part 13 could only apply to 
proceedings through s 79 of the Judiciary Act which would 
directly engage chapter III. The plurality found that it was 
not necessary to consider the interaction between part 13 and 
chapter III on this basis as part 13 was not inconsistent with 
chapter III.18

Judgments of Gageler J and Nettle and Gordon JJ

Gageler J delivered a separate judgment agreeing with the 
orders proposed by the plurality. 

His Honour found that Duncan’s ‘constitutional argument 
teeter[ed] on a narrow proposition of statutory construction’19 

and, on applying statutory and common law principles of 
statutory interpretation, found that part 13 has the effect of 
making past invalid acts valid.20

Nettle and Gordon JJ also agreed with the orders proposed by 
the plurality, but decided that part 13 did not have the effect of 
amending s 8(2) of the ICAC Act in its application to acts done 
before 15 April 2015. Their Honours held instead that, the part 
created a different legal regime with the effect that there is an 
expanded concept of corrupt conduct in operation prior to 15 
April 2015 and that part 13 validates acts taken prior to 15 
April 2015 in accordance with that different legal regime.21
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