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RECENT DEVELOPMENTS 

Introduction

In Cavendish Square Holding BV v Talal El Makdessi; ParkingEye 
Limited v Beavis [2015] UKSC 67, the Supreme Court of the 
United Kingdom engaged in an extensive review of the rule 
against penalties (‘the penalty rule’). In declining to extend the 
penalty rule beyond provisions which, as a matter of substance, 
provide for the consequences of a breach of contract, the 
Supreme Court opted not to follow the approach taken in 
Andrews v Australia and New Zealand Banking Group Limited 
(2012) 247 CLR 205 (Andrews). 

The court also revisited the classic statement of law of Lord 
Dunedin in Dunlop Pneumatic Tyre Co Ltd v New Garage and 
Motor Co Ltd [1915] AC 79, where his Lordship framed the 
inquiry as turning upon the distinction between a penalty and 
a genuine pre-estimate of loss. The Supreme Court cautioned 
against permitting this distinction to obscure the true test, 
which was said to be whether the impugned clause imposes 
on the party in breach consequences which are out of all 
proportion to any legitimate interest of the other party in the 
contract’s enforcement.

The appeals

As they turned on common questions of law, the appeals in 
Cavendish Square Holding BV v Talal El Makdessi (Cavendish) 
and ParkingEye Limited v Beavis (ParkingEye) were heard 
together.

The appeal in Cavendish arose out of a complex share purchase 
agreement (SPA) under which Mr Makdessi sold a controlling 
interest in the advertising agency of which he was the founder. 
The SPA provided that the consideration payable to Mr 
Makdessi in respect of the shares consisted of two fixed sums 
payable upon and after completion as well as two further 
instalments calculated by reference to the performance of 
the business. The SPA also contained a number of restrictive 
covenants which effectively obliged Mr Makdessi not to 
compete with the agency. 

Clause 5.1 of the SPA provided that should Mr Makdessi 
breach the restrictive covenants, he would forgo the two further 
instalments of the purchase price to which he otherwise would 
have been entitled. Clause 5.6, which was also triggered by 
a breach of the restrictive covenants, required Mr Makdessi 
to sell his remaining 20 per cent shareholding in the agency 
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to Cavendish Square Holding at a price which disregarded 
goodwill. In the Supreme Court, Mr Makdessi contended that 
Clause 5.1 and Clause 5.6 were penalties.

The appeal in ParkingEye arose out of a contract for the use 
of a space in a shopping centre car park. A number of notices 
displayed at the premises stated that parking was free for up 
to two hours, but that any stay in excess of this would attract 
a charge of £85. Mr Beavis exceeded the maximum permitted 
stay by an hour, and was charged £85. He contended in the 
Supreme Court that the provision imposing the £85 charge was 
a penalty. Mr Beavis also sought to rely upon the Unfair Terms 
in Consumer Contracts Regulations 1999.

In reasoning to their conclusions, their Lordships dealt with a 
number of questions of considerable interest to the Australian 
reader.

The ambit of the rule

One question before the court was whether the application of 
the penalty rule should be taken to extend beyond provisions 
which, as a matter of substance, provide for the consequences 
of breach of contract.

It is precisely this step which was taken by the High Court of 
Australia in Andrews. In that case, the High Court rejected 
the contention that the equitable jurisdiction to relieve against 
penalties had ‘withered on the vine’, declaring instead that the 
equitable jurisdiction continued to exist and could offer relief 
in an appropriate case.1 Significantly, the application of this 
continuing equitable jurisdiction is not limited to provisions 
which provide for the consequences of a breach of contract. 

The Supreme Court declined to follow the High Court’s 
approach. The most detailed engagement with Andrews is 
found in the leading judgment of Lord Neuberger and Lord 
Sumption (with whom Lord Carnwath agreed), where the 
approach in Andrews is criticised on a number of bases. Their 
Lordships begin by stating at [42]:

In the first place, although the reasoning in Andrews was 
entirely historical, it is not in fact consistent with the 
equitable rule as it developed historically. The equitable 
jurisdiction to relieve from penalties arose wholly in the 
context of bonds defeasible in the event of performance of 
a contractual obligation. It necessarily posited a breach of 
that obligation. Secondly, if there is a distinct and still 
subsisting equitable jurisdiction to relieve against penalties 
which is wider than the common law jurisdiction, with 

three possible exceptions it appears to have left no trace in 
the authorities since the fusion of law and equity in 1873 
... Thirdly, the High Court’s redefinition of a penalty is, 
with respect, difficult to apply to the case to which it is 
supposedly directed, namely where there is no breach of 
contract. It treats as a potential penalty any clause which is 
‘in the nature of a security for and in terrorem of the 
satisfaction of the primary stipulation.’ By a ‘security’ it 
means a provision to secure ‘compensation ... for the 
prejudice suffered by the failure of the primary stipulation’. 
This analysis assumes that the ‘primary stipulation’ is some 
kind of promise, in which case its failure is necessarily a 
breach of that promise. 

Their Lordships then go on to articulate a critique of Andrews 
which has already found expression in other quarters:2

[T]he High Court’s decision does not address the major 
legal and commercial implications of transforming a rule 
for controlling remedies for breach of contract into a 
jurisdiction to review the content of the substantive 
obligations which the parties have agreed. Modern 
contracts contain a very great variety of contingent 
obligations. Many of them are contingent on the way that 
the parties choose to perform the contract ... The potential 
assimilation of all these to clauses imposing penal remedies 
for breach of contract would represent the expansion of the 
courts’ supervisory jurisdiction into a new territory of 
uncertain boundaries, which has hitherto been treated as 
wholly governed by mutual agreement.3

Though the judgments of Lord Mance and Lord Hodge dealt 
with Andrews only in passing,4 no enthusiasm for the High 
Court’s approach is evinced by any member of the court.

When Will a Provision Be A Penalty?

After noting that ‘the law relating to penalties has become 
the prisoner of artificial categorisation’5 as a result of ‘an over-
literal reading of Lord Dunedin’s four tests and a tendency to 
treat them as almost immutable rules of general application 
which then exhaust the field’,6 the leading judgment of Lord 
Neuberger and Lord Sumption states that:
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The Supreme Court’s conclusion in respect of 
the ambit of the penalty rule confirms a clear 
divergence between UK and Australian law 
on this point. 
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The true test is whether the impugned provision is a 
secondary obligation which imposes a detriment on the 
contract-breaker out of all proportion to any legitimate 
interest of the innocent party in the enforcement of the 
primary obligation ... In the case of a straightforward 
damages clause, that interest will rarely extend beyond 
compensation for the breach, and we therefore expect that 
Lord Dunedin’s four tests would usually be perfectly 
adequate to determine its validity. But compensation is not 
necessarily the only legitimate interest that the innocent 
party may have in the performance of the defaulter’s 
primary obligations.7 

Very similar formulations were offered by Lord Mance and 
Lord Hodge.8 

On the application of this test, all members of the Supreme 
Court concluded that the impugned provisions in Cavendish 
were not penalties, and all members of the court apart from 
Lord Toulson were of the view that the impugned provision in 
ParkingEye was neither a penalty nor contrary to the provisions 
of the Unfair Terms in Consumer Contracts Regulations 1999. 
As Lord Toulson concluded that the provision in ParkingEye 
did offend the Regulations, his Lordship did not find it 
necessary to offer a view as to the application of the penalty rule 
in that appeal.

Conclusion

The Supreme Court’s conclusion in respect of the ambit of 
the penalty rule confirms a clear divergence between UK and 
Australian law on this point. But with the appeal from the 
judgment of the Full Federal Court in Paciocco v Australia and 
New Zealand Banking Group Limited [2015] FCAFC 50 to be 
heard in the coming months, the High Court will soon have an 
opportunity to consider the status in Australia of the Supreme 
Court’s formulation of the test for determining whether an 
impugned provision is a penalty.
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