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RECENT DEVELOPMENTS 

Introduction

In Marks and Spencer plc v BNP Paribas Securities Services Trust 
Company (Jersey) Limited (‘Marks and Spencer v BNP’),1 the 
Supreme Court of the United Kingdom squarely addressed an 
ongoing controversy as to the proper test for the implication of 
contractual terms in fact.  Their Lordships were unanimously 
of the view that the comments of Lord Hoffmann in Attorney 
General of Belize v Belize Telecom (‘Belize Telecom’)2 should not 
be taken to have diluted the traditional strict approach to the 
implication of terms in this setting.

Factual background

Shorn of a number of presently immaterial complexities, Marks 
and Spencer v BNP concerned the consequences of the exercise 
of a tenant’s break clause in a commercial lease under which 
rent was payable quarterly in advance.3  The tenant, exercising 
the right conferred by the break clause, determined the lease on 
24 January 2012, having already paid the quarter’s rent which 
fell due on 25 December 2011.4  The tenant sought to recover 
the rent payable in respect of the period from 24 January 2012 
to 24 March 2012, and contended that a term entitling it to 
recover such a sum ought to be implied in fact.5

The proper test – the parties’ competing contentions

The parties were at odds as to the proper test to apply in 
determining whether a term should be implied.  In order to 
understand the different positions adopted by the parties, it is 
helpful briefly to trace the course of developments in this area 
of the law.  

Such an overview is provided in the judgment of Lord 
Neuberger (with whom Lord Sumption and Lord Hodge 
agreed).  His Lordship commenced his analysis by surveying 
what his Lordship described as ‘three classic statements’ of 
the law relating to the implication of terms in fact.6  Quoting 
from the well-known expositions of principle in The Moorcock,7   
Reigate v Union Manufacturing Co (Ramsbottom) Ltd,8 and 
Shirlaw v Southern Foundries (1926) Ltd,9 his Lordship then set 
out Lord Simon’s famous passage in BP Refinery (Westernport) 
Pty Ltd v Shire of Hastings (‘BP Refinery’):10

[F]or a term to be implied, the following conditions 
(which may overlap) must be satisfied: (1) it must be 
reasonable and equitable; (2) it must be necessary to give 
business efficacy to the contract, so that no term will be 
implied if the contract is effective without it; (3) it must be 
so obvious that ‘it goes without saying’; (4) it must be 
capable of clear expression; (5) it must not contradict any 
express term of the contract.11 

This statement encapsulates the key features of the orthodox 
approach to the implication of terms in fact.  Its correctness, 
however, was cast into doubt by the comments of Lord 
Hoffmann in Belize Telecom.  The controversy engendered by 
Belize Telecom stems from Lord Hoffmann’s expressed view 
that the implication of terms is in truth merely an aspect of the 
process of construction.12   This led his Lordship to opine that 
‘[t]here is only one question: is that what the instrument, read 
as a whole against the relevant background, would reasonably 
be understood to mean?’13  

The difficulty, as Lord Neuberger acknowledged, is that ‘Lord 
Hoffmann’s formulation may be interpreted as suggesting that 
reasonableness is a sufficient ground for implying a term’.14  
Indeed, this was precisely the argument advanced by the tenant.  
It was submitted that:

[T]hose courts which purport to follow Belize, but in so 
doing apply the tests of business efficacy, absolute necessity 
and the officious bystander, are departing from the test 
decided by the Privy Council. The issue, therefore, is 
whether the type of necessity that is required for the 
implication of a term is what may be termed (a) absolute 
necessity (ie the contract simply will not operate without 
the term); or (b) reasonable necessity (ie the contract will 
not operate as it must reasonably have been intended by 
the parties to operate).15

The proper test – the resolution of the competing 
contentions

Lord Neuberger was clear in his view that ‘there has been no 
dilution of the requirements which have to be satisfied before a 
term will be implied’.16  His Lordship felt it necessary to express 
this view unequivocally, as he observed that ‘it is apparent that 
Belize Telecom has been interpreted by both academic lawyers 
and judges as having changed the law’.17

In analyzing Belize Telecom, Lord Neuberger engaged at some 
length with the proposition that the implication of terms is 
simply a facet of the process of construction.  His Lordship 
commenced by observing that ‘both (i) construing the words 
which the parties have used in their contract and (ii) implying 
terms into the contract, involve determining the scope and 
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meaning of the contract’,18 before going on to note the danger 
that ‘Lord Hoffmann’s analysis … could obscure the fact that 
construing the words used and implying additional words are 
different processes governed by different rules’.19  His Lordship 
explained:

[I]t is fair to say that the factors to be taken into account 
on an issue of construction, namely the words used in the 
contract, the surrounding circumstances known to both 
parties at the time of the contract, commercial common 
sense, and the reasonable reader or reasonable parties, are 
also taken into account on an issue of implication. 
However, that does not mean that the exercise of 
implication should be properly classified as part of the 
exercise of interpretation, let alone that it should be carried 
out at the same time as interpretation. When one is 
implying a term or a phrase, one is not construing words, 
as the words to be implied are ex hypothesi not there to be 
construed; and to speak of construing the contract as a 
whole, including the implied terms, is not helpful, not 
least because it begs the question as to what construction 
actually means in this context … In most, possibly all, 
disputes about whether a term should be implied into a 
contract, it is only after the process of construing the 
express words is complete that the issue of an implied term 
falls to be considered. Until one has decided what the 
parties have expressly agreed, it is difficult to see how one 
can set about deciding whether a term should be implied 
and if so what term … Further, given that it is a cardinal 
rule that no term can be implied into a contract if it 
contradicts an express term, it would seem logically to 
follow that, until the express terms of a contract have been 
construed, it is, at least normally, not sensibly possible to 
decide whether a further term should be implied.20 

Lord Neuberger thus concluded that ‘Lord Hoffmann’s 
observations in Belize Telecom, paras 17-27 are open to more than 
one interpretation … and that some of those interpretations are 
wrong in law’.21 In his Lordship’s opinion, ‘the right course … 
is to say that those observations should henceforth be treated as 
a characteristically inspired discussion rather than authoritative 
guidance on the law of implied terms’.22  Proceeding on this 
footing, his Lordship declined to find the implied term for 
which the tenant contended.23

Lord Carnwath agreed with Lord Neuberger as to the outcome 
of the appeal, and also agreed that Belize Telecom should not 
be understood to have diluted the conventional tests for the 
implication of terms.24  Lord Carnwath, however, was of the 
view that Lord Hoffmann’s comments in Belize Telecom were 
in truth consonant with the traditional tests set out in BP 
Refinery.25  In this connection his Lordship quoted a passage 

from the judgment of Lord Clarke MR (as his Lordship then 
was) in Mediterranean Salvage & Towage Ltd v Seamar Trading 
& Commerce Inc:26

It is thus clear that the various formulations of the test identified 
by Lord Simon are to be treated as different ways of saying much 
the same thing. Moreover, as I read Lord Hoffmann’s analysis, 
although he is emphasising that the process of implication is 
part of the process of construction of the contract, he is not in 
any way resiling from the often stated proposition that it must 
be necessary to imply the proposed term. It is never sufficient 
that it should be reasonable.27 

Lord Clarke delivered a short judgment in which he affirmed 
his adherence to the view quoted above.28  His Lordship agreed 
with Lord Neuberger as to the disposition of the appeal.

Conclusion

Though Lord Hoffmann’s comments in Belize Telecom have 
been taken in some quarters to represent a change in the 
law in this area, Marks and Spencer v BNP represents a clear 
endorsement of the traditional tests for the implication of terms 
in fact.  
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