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RECENT DEVELOPMENTS 

Trustee's powers of advancement

Ingrid King reports on Fischer v Nemeske Pty Ltd [2016] HCA 11.

In Fischer v Nemeske Pty Ltd [2016] HCA 11 the High Court 
considered the scope of a trustee’s powers of advancement. 
The majority of French CJ, Bell and Gageler JJ considered 
the wording of the trust deed and found that the power of 
advancement conferred by clause 4(b) of the trust deed had 
been validly engaged. In dissent, Kiefel and Gordon JJ found 
that the challenged distribution was not a valid exercise of the 
power of advancement, and that because there had not been a 
change in the beneficial ownership of the shares, there had been 
no application of the capital of the trust. 

The challenged capital distribution took place in 1994. The 
only assets in the trust were the shares in named Aladdin Ltd, 
a company incorporated in Norfolk Island. The trustee was 
Nemeske Pty Ltd, and the directors of the trustee at the time 
of the challenged distribution did not benefit from the capital 
distribution.1 

The transaction took place through the trustee revaluing the 
Aladdin Ltd shares from their settlement value of $1,000 
to $3,904,300 as an account entry in the 'asset revaluation 
reserve'. The trustee then resolved to make a distribution out 
of the 'asset valuation reserve' to Emery Nemes and his wife 
Madeleine Nemes. It was not in dispute that the resolution of 
the trustee company making the advance was badly worded.2 
No monies were paid to Emery and Madeleine Nemes, but 
instead the amount of $3,904, 300 was credited to them in the 
trusts accounts, and the trustee granted a charge over the shares 
in favour of Emery and Madeleine Nemes. The motivation for 
the transaction seemed to be to achieve tax benefits for Emery 
and Madeleine Nemes.3 Madeleine Nemes died 2010 and 
Emery Nemes died in September 2011. Emery Nemes was the 
sole beneficiary of the estate of Madeleine Nemes.

The appellants (the Fischers) were siblings of the Fischer family 
who were related to Emery Nemes. In his will Emery Nemes 
had bequeathed shares in the trustee company and in Aladdin 
Ltd to the Fischers. The residue was bequeathed to other 
beneficiaries. Emery Nemes was recorded in the minutes of the 
director’s meeting where the distribution was made as being 
present by invitation.4 Emery Nemes’ will did not specifically 
deal with the debt owed to him and Madelaine Nemes, thus the 
debt to the estate owed by the trust formed part of the residue 
of his estate. If the distribution was upheld in the proceedings 
then the specific gift to the Fischers in the will of Emery Nemes 
was of no value. 

First instance and Court of Appeal

The Fischers commenced proceedings in the Supreme Court 
of NSW against the executors of Emery Nemes seeking a 
declaration in the NSW Supreme Court that the trust was 
not indebted to Emery Nemes’ estate. The trustee sought 
and received judicial advice about whether to defend those 
proceedings,5 and was then successful in defending the 
transaction before Stevenson J.6 The Fischers then appealed to 
the Court of Appeal where they were also unsuccessful.7

Issues in the High Court

The issues in the appeal were8:

1. Whether the 'Capital Distribution' effected by 
the resolution of 23 September 1994 and the subsequent 
entry in the trust accounts was a valid and effective 
exercise of the Trustee’s powers under cl 4(b) of the Deed 
of Settlement to advance and apply capital or income for 
the benefit of any of the Specified Beneficiaries.

2. Whether the resolution and the subsequent recording in 
the Trust’s accounts of a loan of $3,904,300 would have 
entitled Mr and Mrs Nemes to bring an action for money 
had and received against the Trustee for the amount of 
the loan.

3. Whether, in any event, the covenant contained in the 
Deed of Charge imposed a binding obligation on the 
Trustee to pay the amount of the advancement to Mr and 
Mrs Nemes.

Resolution of the Appeal to the High Court

French CJ and Bell J dismissed the appeal, holding that 'the 
creation of a debt to be satisfied out of the property of the 
Trust was a means of effecting an advance and application of 
the capital of the Trust.'9 Instead of referring to more general 
understandings of advancement, they considered the scope 
of the power specifically conferred by clause 4(b) of the trust 
deed which conferred the power of advancement, and that the 
intention of the trustee was confirmed by the entry of the debt 
in the accounts.10 

Gageler J also dismissed the appeal, beginning his reasoning by 
restating the conclusions of the Court of Appeal:

'[90] The Court of Appeal did not disturb the primary 
judge’s interpretation of the resolution of 23 September 
1994 as a resolution by the Trustee 'to distribute to Mr and 
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Mrs Nemes an amount of money equal to the value of the 
asset revaluation reserve, namely $3,904,300'. The Court 
of Appeal acknowledged that the resolution 'did not result 
in any cash payment or change in ownership of specific 
property'. The Court of Appeal nevertheless held the 
resolution so interpreted to have been a proper exercise of 
the power conferred by cl 4(b) of the Deed to 'advance' 
and 'apply' 'any part or parts of the whole of the capital or 
income of the Trust Funds' and, as such, to have given rise 
to an immediate unconditional equitable obligation on the 
part of the Trustee to account to Mr and Mrs Nemes in the 
sum of $3,904,300 out of the Trust Funds.

[91] The Court of Appeal went on to hold that the Trustee’s 
implementation of the resolution, by recording a liability 
to Mr and Mrs Nemes in the sum of $3,904,300 in the 
Trust’s balance sheet, was sufficient to have given Mr and 
Mrs Nemes a cause of action against the Trustee to recover 
that sum at common law. (footnotes omitted)

Gageler J found that those conclusions had not been successfully 
challenged in the appeal. He concluded there is no reason why 
an advance of capital from a trust 'must take the form of an 
alteration of the beneficial ownership of one or more specific 
trust assets,'11 and that an ‘advance’ of capital can occur by 
the creation of a debt owing to a beneficiary, which becomes 
a common law debt payable to the beneficiary. Gageler J also 
looked specifically at the terms of the trust deed, commenting 
that there was no bar to an action for money had and received 
where the terms of the settlement required the trustee 'to 
get the trust property in, protect it, and vindicate the rights 
attaching to it'.12

In dissent, Kiefel J held that the resolution to make the advance 
was not authorised because it did not identify:

1. The source of power to make an advance;13

2. That the distribution was made for the 'advancement in 
life or benefit' of the Nemes.14

3. Whether the distribution was made from capital or 
income .15

Further, Kiefel J held that no capital or income had actually 
been applied to the Nemes:

'[64] (…) for a conclusion that capital was applied, there 
should be a corresponding reduction in the capital of the 
Trust.'

Gordon J held that the trust deed did not authorise the 
challenged advance because the power to advance was not 
engaged without a change in the beneficial ownership in the 
shares.16 Her judgment concludes with a warning:

[183] The text and purpose of cl 4 attaches precise legal 
effect to dealings with the capital and income of the Trust 
Funds. That precision is more than a mere formality. 
Specific legal meaning has been given to terms such as 
'advance', 'raise', 'pay' and 'apply', so that, upon the 
exercise of a power such as that contained in cl 4(b), one 
can ascertain precisely the effect that the exercise of the 
power has on the capital and income of a trust. Unless 
provisions such as cl 4 are construed, are exercised and 
operate according to their terms, the potential for imprecise 
or wrongful dealings with trust property may be increased. 
Imprecise and wrongful dealings with trust property 
concern and affect not only a trust, its trustee and its 
beneficiaries but also third parties dealing with that trust.
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