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RECENT DEVELOPMENTS 

On 27 July 2016, the High Court handed down the latest in a 
series of significant decisions on the scope and content of the 
rule against penalties (‘the penalty rule’). Paciocco v Australia 
and New Zealand Banking Group Limited [2016] HCA 28 
(Paciocco) involved a challenge to the enforceability of credit 
card late payment fees charged by the ANZ. The fees were 
impugned on two independent bases. It was first contended 
that the fees offended the general law rule against penalties. It 
was further argued that the charging of the fees contravened 
the statutory proscription of unconscionable conduct and that 
the relevant terms of the credit card contracts were unjust and 
unfair within the meaning of a number of statutory provisions.1 
The court (constituted by French CJ, Kiefel, Gageler, Keane 
and Nettle JJ) rejected both of these contentions by 4:1 (Nettle 
J dissenting). 

The Penalty Rule in flux

Recent years have seen a number of significant developments in 
the law relating to penalties. The first key decision was that in 
Andrews v Australia and New Zealand Banking Group Limited 
(2012) 247 CLR 205 (Andrews), an earlier instalment in the 
representative proceedings of which Paciocco is the conclusion. 
Andrews involved an appeal against the decision by Gordon 
J (delivered when her Honour was a member of the Federal 
Court of Australia) that non-payment fees, honour fees, 
dishonour fees and overlimit fees were not capable of being 
characterised as penalties as they were not payable upon breach 
of contract.2 In arriving at this conclusion, Gordon J considered 
herself bound by the decision of the New South Wales Court 
of Appeal in Interstar Wholesale Finance Pty Ltd v Integral Home 
Loans Pty Ltd (2008) 257 ALR 292, in which it was held that 
the scope of the penalty rule was limited to provisions triggered 
by breach of contract. 

In allowing the appeal, the High Court rejected the contention 
that the equitable jurisdiction to relieve against penalties had 
‘withered on the vine’, declaring instead that the jurisdiction 
continued to exist and could offer relief in an appropriate case.3 
Significantly, the scope of this extant equitable jurisdiction was 
held not to be limited to provisions which are triggered by 
breach of contract.4

The decision in Andrews has been the subject of considerable 
comment, and not inconsiderable criticism.5 Most significantly, 
it was expressly not followed by the Supreme Court of the 
United Kingdom in Cavendish Square Holding BV v Talal El 
Makdessi; ParkingEye Limited v Beavis [2015] UKSC 67; [2015] 
3 WLR 1373 (Cavendish).6 Declaring the decision in Andrews 
to be ‘a radical departure from the previous understanding of 

the law’,7 Lord Neuberger and Lord Sumption stated:

[T]he High Court’s decision does not address the major 
legal and commercial implications of transforming a rule 
for controlling remedies for breach of contract into a 
jurisdiction to review the content of the substantive 
obligations which the parties have agreed. Modern 
contracts contain a very great variety of contingent 
obligations. Many of them are contingent on the way that 
the parties choose to perform the contract … The potential 
assimilation of all these to clauses imposing penal remedies 
for breach of contract would represent the expansion of the 
courts’ supervisory jurisdiction into a new territory of 
uncertain boundaries, which has hitherto been treated as 
wholly governed by mutual agreement.8

This divergence between the law of the United Kingdom and 
that of Australia in respect of the scope of the penalty rule would 
be significant by itself.9 But the decision in Cavendish was also 
noteworthy in that the Supreme Court engaged in an extensive 
re-examination of the status of Lord Dunedin’s seminal ‘tests’ 
for gauging whether a provision is penal.10 Lord Neuberger and 
Lord Sumption concluded that:

The true test is whether the impugned provision is a 
secondary obligation which imposes a detriment on the 
contract-breaker out of all proportion to any legitimate 
interest of the innocent party in the enforcement of the 
primary obligation … In the case of a straightforward 
damages clause, that interest will rarely extend beyond 
compensation for the breach, and we therefore expect that 
Lord Dunedin’s four tests would usually be perfectly 
adequate to determine its validity. But compensation is not 
necessarily the only legitimate interest that the innocent 
party may have in the performance of the defendant’s 
primary obligations.11

The Paciocco litigation

This survey of developments highlights the two distinct areas 
of recent activity in respect of the penalty rule. Though it is 
the question of the rule’s scope which has sparked the more 
animated debate, it was chiefly the status of Lord Dunedin’s 
tests which the judgments in Paciocco were expected to weigh 
in upon.12 This was because the credit card late fees which were 
the subject of the appeal were payable upon breach of contract, 
and thus fell within uncontroversial territory as a matter of the 
rule’s scope.13 

The first-instance decision in Paciocco was delivered in the 
Federal Court by Gordon J, and fell for determination against 
the backdrop of the formal declaration in Andrews. The matter 
at first instance involved a determination of whether any or 
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all of credit card late fees, non-payment fees, honour fees, 
dishonour fees and overlimit fees offended the penalty rule or 
any of a number of statutory provisions.14 Mr Paciocco was 
successful in respect of the credit card late payment fees alone.15 
Key to Gordon J’s decision in respect of the characterisation of 
the credit card late payment fees was her Honour’s approach to 
the parties’ competing contentions respecting the relevant loss 
or cost consequent upon a customer making a late payment of 
a sum due under a credit card contract.

Mr Paciocco led expert evidence which sought to quantify ‘how 
much money it would take to restore ANZ to the position it 
would have been in if the particular event giving rise to the 
entitlement to charge [the credit card late payment fee] had 
not occurred’.16 The incremental operational costs incurred by 
ANZ’s Collections Business Unit in contacting Mr Paciocco 
after each event of default were examined, and were found to 
amount to an average of $2.60.17 

ANZ led expert evidence respecting ‘the costs that may have 
been incurred by ANZ in connection with the occurrence of 
events that gave rise to an entitlement to charge [the credit card 
late payment fee]’.18 ANZ’s evidence highlighted three distinct 
categories of cost which were incurred by ANZ in consequence 
of late credit card payments.19 These were provisioning costs 
(being diminutions in the value of customer accounts referable 
to an increased probability of default), regulatory capital costs 
(defaults operate to increase the amount of capital required 
to be held by the bank in order to comply with prudential 
regulations) as well as operational costs.20 ANZ’s evidence 
assessed the average cost of a late payment under Mr Paciocco’s 
credit card contracts as amounting to a sum in excess of $50 in 
respect of one of Mr Paciocco’s accounts and a sum in excess of 
$35 in respect of another.21 As the credit card late fees applicable 
to Mr Paciocco were $35 prior to December 2009 and $20 
thereafter,22 the difference between the parties’ contentions as 
to ANZ’s costs were of great significance.

Gordon J commenced her analysis by noting that ‘[t]he same 
fee was payable regardless of whether the customer was 1 
day or 1 week late (or longer), and regardless of whether the 
amount overdue was $0.01 (trifling), $100, $1000 or even 
some larger amount’,23 such that a presumption arose as to the 
penal character of the impugned provisions.24 Her Honour 
then proceeded to ask ‘to what extent (if any) did the amount 
stipulated to be paid exceed the quantum of the relevant loss 
or damage which can be proven to have been sustained by the 
breach, or the failure of the primary stipulation, upon which 
the stipulation was conditioned’.25 In answering this question, 
her Honour rejected the contentions by ANZ as to the proper 

assessment of the costs occasioned by its customers’ defaults. 
Gordon J explained that ‘provisions and regulatory capital [are] 
part of the costs of running a bank in Australia … [n]o increase 
in them [can] be directly or indirectly related to any of the 
payments by Mr Paciocco’.26 Her Honour concluded that the 
credit card late payment fees were penalties. She rejected Mr 
Paciocco’s contentions in respect of the other exception fees.

The ANZ appealed against Gordon J’s conclusion in respect of 
the credit card late payment fees. Mr Paciocco appealed against 
her Honour’s conclusions in respect of the other classes of 
exception fees noted above. In the Full Court, Allsop CJ (who 
gave the principal judgment) criticised Gordon J’s approach as 
having involved ‘an ex post inquiry of actual damage as a step 
in assessing whether the prima facie penal character of the late 
payment fee was rebutted’,27 and an impermissible narrowing 
of ‘the content of the notion of genuine pre-estimate of damage 
as a reflex of penalty’.28 Allsop CJ concluded that the costs set 
out in the evidence led by ANZ could legitimately be taken into 
account when assessing whether the late credit card payment 
fees were penal.29 His Honour ultimately concluded that ‘the 
fees were not demonstrated to be ‘extravagant, exorbitant or 
unconscionable’,30 and thus were not penalties. His Honour 
also rejected Mr Paciocco’s statutory claims.

As noted above, it was the credit card late payment fees 
alone which remained in issue when the matter reached the 
High Court. At the heart of the resolution of the appeal was 
the question of whether the costs identified by ANZ could 
legitimately be taken into account when assessing whether the 
impugned provisions were penal. All members of the court 
with the exception of Nettle J were of the view that these costs 
could be taken into account. 

Kiefel J (with whom French CJ agreed in relation to penalties), 
framed the question as being that of ‘whether the sum is 'out of 
all proportion' to the interests said to be damaged in the event 
of default’.31 Her Honour went on to note that ‘[t]he ANZ had 
an interest in receiving timeous repayment of the credit that it 
extended to its customers … late payment impacted the ANZ’s 
interests in three relevant respects: through operational costs, 
loss provisioning and increases in regulatory capital costs’.32 
On this footing, Kiefel J concluded that Gordon J erred in 
declining to take account of the costs identified by ANZ.33 Her 
Honour also agreed that Mr Paciocco’s statutory claims ought 
to fail for the reasons given by Keane J.

Gageler J framed the inquiry as turning upon the question 
of whether ‘the stipulation in issue is properly characterised 
as having no purpose other than to punish’.34 Insofar as this 
formulation differs from that adopted in Cavendish, his 
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Honour noted: 

Framing the inquiry in terms of whether the stipulation in 
issue is properly characterised as having no purpose other 
than to punish compels a more tailored inquiry into the 
commercial circumstances within which the parties 
entered into the contract containing the stipulation than 
might be involved in asking, as did the Supreme Court of 
the United Kingdom in Cavendish, whether the stipulation 
serves a ‘legitimate interest’. That is not, of course, to say 
that the differently framed inquiries might not lead to the 
same result.35

His Honour went on to conclude:

Each category of costs identified by [ANZ] represented a 
commercial interest of ANZ in ensuring observance by its 
consumer credit card customers of the principal stipulation 
in each of their contracts for payment of the minimum 
monthly payment by the due date … In light of those 
interests, it cannot be concluded that the inclusion in the 
credit card contracts of the stipulation for charging and 
payment of the late payment fee properly had no purpose 
other than to punish the account holder in the event of late 
payment. The stipulation was not merely in terrorem; the 
late payment fee was not just a punishment.36

In setting out the guiding test, Keane J quoted with approval 
the statement in Cavendish that whether an impugned 
provision is penal turns on ‘whether the sum or remedy 
stipulated as a consequence of a breach of contract is exorbitant 
or unconscionable when regard is had to the innocent party’s 
interest in the performance of the contract’.37 His Honour went 
on to state that Gordon J ‘erred in treating characterisation of 
the late payment fee as turning upon a comparison between 
the quantum of the fee and the amount that might have been 
recovered in an action for damages’,38 holding instead that ‘[a] 
genuine pre-estimate of … damage may encompass items of 
loss actually suffered, albeit too remote to be compensable by 
way of damages … [a]n agreement for the recovery of such loss 
is consistent with the absence of a punitive purpose’.39 Finally, 
his Honour rejected Mr Paciocco’s statutory claims for reasons 
with which French CJ and Kiefel J concurred.40

Nettle J was the sole dissentient. His Honour commenced his 
analysis by stressing that Lord Dunedin’s approach in Dunlop 
is consonant with the law as stated in Andrews and Cavendish. 
His Honour explained:

Asking whether the sum agreed is out of all proportion to 
any legitimate interest of the innocent party in the 
enforcement of the primary obligation reprises the test 
formulated by Lord Robertson Clydebank Engineering and 

Shipbuilding Company v Yzquierdo y Castaneda … for 
application to a case where the damage suffered by the 
innocent party as a result of a breach is incapable of precise 
or even approximate quantification. The Andrews 
description of Dunlop, as being concerned with whether 
the sum agreed was commensurate with the interest 
protected by the bargain, was part of the Court’s 
consideration of cases in which damage is incapable of 
even approximate quantification. Nothing said in Andrews 
runs counter to the approach adopted in Ringrow that ‘in 
typical penalty cases, the court compares what would be 
recoverable as unliquidated damages with the sum of 
money stipulated as payable on breach'.41

Nettle J’s view of the matter was ultimately a product of his 
Honour seeing the case as ‘one of the straightforward kind 
in which the Dunlop tests are 'perfectly adequate' to resolve 
the issues’,42 rather than as ‘one of the more complex types of 
cases referred to in Cavendish which necessitate considerations 
beyond a comparison of the agreed sum and the amount of 
recoverable damages’.43 As Nettle J found the impugned 
provisions to be penal on this footing, his Honour did not find 
it necessary to consider the various statutory claims.44

Conclusion

Though Paciocco offers guidance as to the status of Lord 
Dunedin’s tests and the proper approach to the assessment 
of a term which is prima facie penal, there may be a sense of 
disappointment in some quarters that the court declined to 
comment at length on the divergence between the United 
Kingdom and Australia as to the rule’s scope.45 It may therefore 
be salutary to conclude by noting the comments of French CJ 
in respect of the divergence:

Differences have emerged from time to time between the 
common law of Australia and that of the United Kingdom 
in a number of areas. Those differences have not heralded 
the coming of winters of mutual exceptionalism. All of the 
common law jurisdictions are rich sources of comparative 
law whose traditions are worthy of the highest respect, 
particularly those of the United Kingdom as the first 
source. No doubt in a global economy convergence, 
particularly in commercial law, is preferable to divergence 
even if harmonisation is beyond reach. The common law 
process will not always be the best way of achieving 
convergence between common law jurisdictions. The 
penalty rule in the United Kingdom, a product of that 
process, was described by Lord Neuberger and Lord 
Sumption in their joint judgment in Cavendish as 'an 
ancient, haphazardly constructed edifice which has not 
weathered well'. More than one account of its construction 
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and more than one view of whether it should be abrogated 
or extended or subsumed by legislative reform is reasonably 
open. There has been much activity in this area within 
national jurisdictions and in the development of 
internationally applicable model rules and principles … It 
may be that in this country statutory law reform offers 
more promise than debates about the true reading of 
English legal history.46
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