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RECENT DEVELOPMENTS 

This case concerned the constitutional validity of the Bell Group 
Companies (Finalisation of Matters and Distribution of Proceeds) 
Act 2015 (WA) (the Bell Act).

The High Court heard three proceedings where the plaintiffs, 
each significant creditors1 of the Bell Group, and the ATO (also 
a significant creditor)2, challenged the validity of the Bell Act. 
The plaintiffs argued that the Act was invalid by the operation 
of s 109 of the Constitution for being inconsistent with the 
Income Tax Assessment Act 1936, the Taxation Administration 
Act 1953, the Corporations Act 2001 and the Judiciary Act 1903. 
In two proceedings, the plaintiffs further argued that the Bell 
Act infringed Chapter III of the Constitution.

The court held that the Bell Act was invalid in its entirety for its 
inconsistency with the two Tax Acts.3 The court did not address 
the further grounds of alleged validity.

French CJ, Kiefel, Bell, Keane, Nettle and Gordon JJ delivered 
a joint judgment. Gageler J delivered separate reasons, agreeing 
in the plurality’s conclusions, but basing his conclusion on 
narrower grounds.

The context of the Bell Act

The Bell Group, once controlled by Robert Holmes a Court 
and later Alan Bond, collapsed in the 1990s and has been in 
liquidation and, it seems, litigation, ever since.

The liquidator of Bell Group received a $1.7 billion settlement 
from a consortium of banks. The Western Australian 
Government then enacted the Bell Act 'to provide a mechanism, 
that avoids litigation, for the distribution' of those funds.4

The scheme set up by the Bell Act

The Bell Act established a fund and an authority to administer 
it. Section 22 of the Bell Act provided that the property of the 
various Bell companies would be transferred to the authority.5 
Further provisions directed how creditors should lodge proofs 
of debt with the authority. Part 4 of the Bell Act was:6

...entitled 'Completion of winding up of WA Bell 
Companies', but that heading is misleading. The Part does 
not provide for the completion of the winding up… 
Rather, it provides for the termination of the winding 
up… under the Corporations Act, and, among other effects 
on creditors, the purported annihilation of the rights of 
the Commonwealth as creditor…

The authority had an absolute discretion to determine the 
property and liabilities (including their priority) of each 
Bell Company. The rules of natural justice did not apply. 
The authority had an absolute privilege in relation to its 

recommendation to the governor.7

The governor had a further discretion whether to pay a creditor. 
Or not. The governor was not required to give reasons and 
was not required 'to determine that any amount is to be paid 
to… any person on any account whatsoever.' And, once the 
governor’s determination was made, every liability of each Bell 
Company to any person to whom nothing was paid was to be 
'by force of this Act, discharged and extinguished.'8

Finally, though expressed not to affect the jurisdiction of the 
Supreme Court of WA to grand relief for jurisdictional error, 
the Bell Act provided that the acts of the governor, the minister, 
the authority and its administrator were final and conclusive, 
must not be challenged, appealed against, reviewed, quashed or 
called into question in any court and are not subject to review 
or remedy by way of prohibition, mandamus, injunction, 
declaration, certiorari or any remedy or writ to similar effect.9

Section 109 of the Constitution

Section 109 requires comparison between a Commonwealth 
law and a state law which creates rights, privileges or powers 
and duties or obligations said to be in conflict with that 
Commonwealth law. If any conflict exists, it is resolved in the 
Commonwealth’s favour.

A 'direct inconsistency' occurs where the state law significantly 
alters, impairs or detracts from, the operation of the 
Commonwealth law. A conflict may also arise from the laws’ 
legal operation or practical effect.

Section 109 invalidates the state law only so far as it is 
inconsistent. But, as Dixon J explained in Wenn v A-G (Vic) 
(1948) 77 CLR 84:

… it does not intend the separation [of the inconsistent 
from the consistent parts of the State law] to be made 
where division is only possible at the cost of producing 
provisions which the State Parliament never intended to 
enact.

Inconsistency with the Tax Acts

The effect of the Tax Acts is that the production of a notice 
of assessment is conclusive evidence of the due making of the 
assessment of a tax liability and, other than in proceedings under 
Pt IVC of the TAA, that the assessment is correct. Accordingly, 
the amounts assessed against by the Bell Companies were debts 
due to the Commonwealth.10
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The plurality explained the operation and effect of the Bell Act 
as follows:

[56] [T]he State of Western Australia collects, pools, and 
vests in a State authority, the property of each WA Bell 
Company [and] then determines in its 'absolute discretion' 
who is paid an amount… (if anyone). And then, to the 
extent that the State of Western Australia chooses not to 
distribute the pooled property… the surplus vests in the 
State of Western Australia.

[57] The Authority has an absolute discretion to determine 
the existence of a liability… to the [ATO]… also… as to the 
quantification of any liability… The Governor has an 
absolute discretion… whether to make a payment… and 
the amount to be paid… And the Governor is given the 
power to extinguish the tax debts of the Commonwealth 
simply by making no determination in respect of them… 
[their Honours’ emphasis]

[60] The Bell Act thus purports to create a scheme under 
which Commonwealth tax debts are stripped of the 
characteristics ascribed to them by the Tax Acts as to their 
existence, their quantification, their enforceability and 
their recovery.

The plurality also found that the Bell Act was inconsistent with 
ss 215 and 254 of the 1936 Tax Act that imposed obligations on 
the liquidator to retain the companies’ assets so that provision 

may been made for tax which the company will be obliged to 
pay.

Section 22 of the Bell Act, by which the companies’ property 
was vested in the authority, prevented the liquidator from 
complying with his obligations pursuant to the Tax Acts.11 This 
inconsistency was sufficient, in Gageler J’s view, to invalidate 
the Bell Act.

The court held that the parts of the Bell Act which were 
inconsistent with the Tax Acts were not able to be read down 
or severed12 as they were 'so fundamental to the scheme' and 
'so bound up with the remaining provisions that severance… 
would leave standing a residue of 'provisions which the state 
parliament never intended to enact.''13
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