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RECENT DEVELOPMENTS 

Jury service – whose right?

Glenn Fredericks reports on Lyons v Queensland [2016] HCA 38

In Lyons v Queensland [2016] HCA 38 (Lyons), the High Court 
was required to consider whether the exclusion of a profoundly 
deaf person (Ms Lyons – the appellant) amounted to either 
direct or indirect discrimination under the Anti-Discrimination 
Act 1991 (Qld) (the AD Act). The Court held that it did not.1

Background

Ms Lyons was sent a notice informing her that she was on the 
list of prospective jurors. Ms Lyons completed and returned 
a questionnaire included with the notice, but did not write 
anything on the questionnaire to suggest that she was not 
qualified for jury service. Ms Lyons was then summoned to 
attend for jury service at Ipswich District Court. On receiving 
the summons, Ms Lyons wrote to the Ipswich Courthouse 
advising that she was deaf and would require the service of two 
Auslan interpreters in order to serve on the jury. Ms Lyons was 
then informed by the deputy-registrar of the Ispwich District 
Court Registry that she would not 'be able to perform jury 
service' and that she would be excused from jury service.2 Ms 
Lyons then made complaints, of both direct discrimination3 
and indirect discrimination4 under the AD Act, to anti-
discrimination commissioner. The complaint was not resolved 
and the complaint was referred to the Queensland Civil and 
Administrative Tribunal (QCAT). The tribunal dismissed the 
complaint.5 Ms Lyons then appealed to the Appeal Tribunal of 
QCAT6 and then to the Queensland Court of Appeal.7 Both of 
these appeals were unsuccessful.

Ms Lyons then applied for and was granted special leave to 
appeal to the High Court.

Prior to Ms Lyons’s appeal to the Appeal Tribunal, the Supreme 
Court of Queensland had handed down a decision in a matter 
dealing with a similar issue, Re Application by Sheriff (Qld).8 In 
that case, the court had determined that 'a deaf person who 
required the services of an Auslan interpreter was not eligible for 
jury service under s 4(3)(l) of the Jury Act 1995 (Qld)'9 as the 
person could not perform the functions of a juror effectively. 
This was on the basis that:

• in the absence of legislative provision, the necessity to 
maintain the secrecy of jury deliberations does not 
permit an interpreter to be present in the jury room 
during the jury’s retirement;1 

• the absence of a statutory provision to administer an 
oath or affirmation requiring an interpreter to keep 
the jury’s deliberations secret reinforced this 
conclusion;11 and

• while the person concerned could lip read, she had 
acknowledged that she would miss parts of the 
conversation. Accordingly there was a real risk that, 
without an interpreter, she would not be able to fully 
participate in jury room discussions.1

The parties’ submissions to the High Court

Ms Lyons’s submission was that the Jury Act should be given an 
'harmonious operation' with the AD Act and that the Jury Act 
requirements should be read as being subject to the requirements 
of the AD Act.1 A key to this was section 10(5) of the AD Act. 
This provided that (for the purpose of determining a direct 
discrimination claim) in considering whether a person with an 
impairment had been treated less favourably, it was irrelevant 
that the person with an impairment may require special 
services or facilities. That is, the tribunal (and Courts) could 
not have regard to fact that Ms Lyons required an interpreter 
to be present in the jury room when considering whether she 
had been treated unfavourably. Ms Lyons submitted that this 
meant that the tribunal should not have used as a comparator a 
hearing person who needed assistance in the jury room. 

Ms Lyons’s alternative indirect discrimination case was that the 
deputy registrar imposed an unreasonable condition on her, 
with which she could not comply, namely, that she not have an 
interpreter in the Jury Room.14

Ms Lyons also submitted that a judge’s power under section 
54(1) of the Jury Act (to allow non-jurors to be present in the 
jury room) was sufficiently broad to allow leave to be given for 
an interpreter to be present in the jury room.15

The State of Queensland adopted the approach of the Supreme 
Court in Re Application by Sheriff (Qld) and also submitted 
that:1

• Ms Lyons was excluded from being a juror as she could 
not perform the functions of a juror, including the hearing 
of oral evidence and participating in deliberations;

• She would not be able to give a ‘true verdict’ (as required 
by the oath administered to jurors) as her verdict would 
not be on her assessment of the evidence as that would be 
mediated by the Auslan interpreter; and

• The accuracy of any interpretation in the jury room could 
not be challenged by a party (in contrast to challenging 
the accuracy of an interpretation of a witness’s evidence).
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The decision

The plurality adopted an approach which meant that it was 
not necessary for the court to decide the interaction of the two 
statutes. Rather, their Honours reached the view that a ‘13th 
person’, such as an Auslan interpreter, was not permitted in the 
jury room by the Jury Act and that the presence of such a person 
would be 'an incurable irregularity' regardless of whether or not 
that person took part in the deliberations.17 Their Honours 
held that the power conferred by s 54(1) of the Jury Act to 
grant leave to a person to communicate with the jury while they 
are being kept together is not a power to permit a person to be 
present during the jury’s deliberations.18

Their Honours regarded this as being reinforced by the fact 
that:

• There was no provision in the Jury Act to apply an oath 
to an interpreter, in contrast to the Oaths Act 1867 (Qld) 
which dealt with oaths administered to interpreters in 
judicial proceedings;19 and

• There would be no prohibition on a person seeking jury 
information from an interpreter, in contrast to a juror, 
although there would still be a prohibition on publishing 
it.20

• Accordingly, the plurality held that, in the absence of 
specific legislative provision, Queensland law did not 
permit an Auslan interpreter to be present in the jury 
room. This meant that Ms Lyons was incapable of serving 
as a jury member and the deputy registrar was required 
by law to exclude her. The exercise of such power by the 
deputy registrar did not infringe the AD Act’s prohibition 
on unlawful discrimination.21

• Gagaler J took a similar approach. He did express some 
doubts as to the correctness of the submissions of the 
state that an inconsistency between the ADA Act and the 
Jury Act should be resolved in favour of the Jury Act. His 
Honour regarded this as sitting uncomfortably 'both with 
the enactment of the Jury Act against the background of 
s 101 of the ADA22 and with the avowed purpose of the 
Jury Act of ensuring that juries are more representative of 

the community'.23 His Honour preferred the view that, in 
excluding Ms Lyons, the deputy registrar had been giving 
effect to section 4(3) of the Jury Act.24 This was not a 
matter of discretion but was objective and self-executing.25 
Accordingly, his Honour concluded that there was no 
direct discrimination as the reason for the action was to 
give effect to the definition under the Jury Act. Further, 
there could be no indirect discrimination as the imposition 
of a term could not be unreasonable where it was giving 
effect that definition.26s
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