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A workplace too important to fail

Many of you will recall in March-April 2017 
the Bar Association surveyed 2329 practising 
certificate holders. By the standards of such 
things, it was a great success. We received 
947 valid responses: equivalent to 41 per cent 
of all New South Wales PC holders.

The survey incorporated three sets of 
questions designed to measure the wellbeing 
of barristers and the quality of their working 
life. It yielded a rich data set, which is being 
analysed to identify problems experienced 
by members, particularly those affecting the 
retention of junior barristers and to provide a 
methodology for new or better services and 
benefits.

I have spoken candidly, both in Bar News 
and in the mainstream media, about the 
urgent need for state and federal governments 
to properly fund the courts and legal aid. For 
decades now, access to justice has been given 
only lip service by various ministers and 
members of parliament. The strains upon 
the criminal justice and family law systems 
are manifest in clogged lists, underpaid 
and over-worked junior counsel, a growing 
reliance on pro-bono schemes and the 
prevalence of self-represented litigants. While 
the courts are adopting new technologies and 
becoming more efficient, the fair and quick 
administration of justice depends more than 
ever upon the professionalism and diligence 
of both bench and bar and courteous 

relations between the two. The courtroom, 
it could be said, is a workplace that is too 
important to fail.

Against this backdrop, it is concerning to 
report on instances where relations between 
bench and bar have begun to fray. Of those 
who responded to the survey, 66 per cent said 
they had experienced judicial bullying. The 
Fair Work Ombudsman provides a definition 
of bullying in the workplace, according to 
which, a worker is bullied at work if:

• a person or group of people 
repeatedly act unreasonably towards 
them or a group of workers

• the behaviour creates a risk 
to health and safety.

Unreasonable behaviour includes victim-
ising, humiliating, intimidating or threat-
ening. Whether a behaviour is unreasonable 
can depend on whether a reasonable person 
might see the behaviour as unreasonable in 
the circumstances. Examples of bullying 
include:

• behaving aggressively

• teasing or practical jokes

• pressuring someone to 
behave inappropriately

• excluding someone from 
work-related events or

• unreasonable work demands.

Chambers work, in the form of drafting 
submissions and holding conferences, 
occupies a great amount of barristers’ time, 

but our raison d’etre is advocacy and the 
courtroom is our workplace. The verbal 
interaction between the bench and bar table 
is what determines one’s success or failure in 
the profession. Which makes it surprising 
that there does not appear to be a definition of 
judicial bullying. However, like US Supreme 
Court Justice Potter Stewart in Jacobellis 
v Ohio, members of the Bar Association 
appear to ‘know it when they see it’. The 
QoWL survey contained an open question: 
‘What form did this judicial bullying take?’ 
Respondents identified as examples:

• Belittling, patronising or 
humiliating comments in front 
of colleagues and a jury

• Repeated intimidation 
and interruptions

• Angry outbursts and yelling

• Unreasonable deadlines

• Gender slurs: ‘Being asked in an 
open court who will take care 
of my baby during the trial’.

Judicial bullying was reported by barristers 
at all levels of seniority – including those 
with less than five years standing through to, 
and including, those with more than 20. The 
survey also indicates that the prevalence of 
judicial bullying appears to be higher in the 
District and Supreme Courts than the Federal 
Court. Barristers whose areas of practice are 
professional negligence and personal injury 
reported comparatively greater difference in 
wellbeing scores between those who have 
experienced judicial bullying and those who 
have not.

Judicial bullying
by Arthur Moses SC
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We can say with a high degree of con-
fidence that, among those holding a New 
South Wales Barrister’s practising certificate, 
a ‘Yes’ response to the question on judicial 
bullying correlates with a cluster of factors, 
which together predict a low quality of working 
life. Other factors that relate to a barrister’s 
working conditions include, but are by no 
means limited to:

• Working more than 60 hours per week;

• Working more than 20 
unpaid hours per week;

• Lack of sleep

• A perception that other barristers 
are more productive

• A feeling that their job is not secure

• Perfectionism

Perhaps statisticians and social scientists 
will disagree, but I would suggest that some 
of the correlates of judicial bullying and 
poor quality of working life result from the 
pressure that our courts are under. The Bar 
also needs to be mindful of the fact that judges 
are under enormous pressure and like the rest 
of us, have human frailties which sometimes 
manifest in inappropriate behaviour in the 
courtroom. As president, I will continue to 
vigorously advocate to the premier and the 
attorney general for increased funding for 
legal aid and for adequate judicial resourcing. 
Furthermore, the Bar Association will target 
all of the factors correlating with lower scores 
for wellbeing.

That said, the Bar Association has received 
an unequivocal message from its members: 
judicial bullying is perceived to be a work-
place hazard for barristers and you expect us 
to respond on your behalf.

Appropriate responses

First, I have asked the Wellbeing Committee to 
investigate appropriate responses to instances 
of judicial bullying. Without prejudicing the 
outcome of their deliberations, there are a 
number of options being looked at. The first 
is a ‘Hotline’ or other means of confidential 

consultation. The Bar Association has the 
capacity and experience to do this and there 
are a number of precedents.

Members of the Bar Association 
who are concerned with a delay in a 
reserved judgment, can contact the 
Bar Association’s executive director in 
writing requesting that discrete inquiries 
be made of the court or tribunal.

BarCare and the Benevolent Fund are 
two more. A fundamental concern 
for barristers, their clerks and other 
colleagues is that a request for 
assistance should not put them at risk 
of a professional conduct investigation 
by the Bar Association. That is why 
BarCare, in particular, is operated at 
arms length from the Bar Association, in 
order to reinforce trust in its impartiality 
and confidentiality.

Ethical Guidance Scheme: members of 
the New South Wales Bar Association 
can seek urgent ethical guidance from 
a senior counsel currently serving on 
the association’s Professional Conduct 
Committees. In urgent cases the contact 
may be by phone. Bar Council could 
form a dedicated committee to manage 
reports of judicial bullying through 
practices and procedures that mirror the 
Professional Conduct Committees.

In most instances, trials take place in an 
open courtroom, in some cases before a jury. 
Proceedings are recorded and transcribed. 
Clients, counsel, solicitors and court staff 
are present. Many trials are reported in 
the mainstream media. If judicial bullying 
occurs, it is taking place ‘in plain sight’.

Secondly, consideration is given to 
consultation with the heads of jurisdiction: 
a ‘quiet word’ with the chief judge or the 
chief justice occurs from time to time. The 
Bar Association in the past has lodged a 
complaint with the Judicial Commission 
of NSW in relation to judicial bullying. 
However, I can say that without breaching 
any confidences that when I have raised issues 
with Chief Justice Bathurst, he has engaged 
in a constructive manner in relation to the 
issue of judicial conduct in the courtroom. 

Chief Justice Allsop of the Federal Court, 
tells our readers during their Bar Practice 
Course, that he does not tolerate judicial 
bullying by members of his court and if it 

is experienced by any of the readers, then he 
would like to know about it. The comments 
of Chief Justice Allsop provide reassurance to 
our colleagues at the outset of their career, 
that judicial bullying is not the norm and 
should not to be tolerated by the profession.

Training and CPD

Reporting and verification of judicial bullying 
can have only a limited effect. Regardless of 
how the problem is characterised, judicial 
bullying is, by its nature, a conflict that can 
be escalated or de-escalated, depending on 
the behaviour of the judge and counsel.

Many companies train their staff in ‘how 
to deal with difficult people’. A curriculum 
and training modules could be included in 
the Australian Bar Association’s Advanced 
Trial Advocacy Intensives and the Bar 
Association’s Continuing Professional 
Development program and Bar Practice 
Course, which would instruct counsel in 
techniques for increasing their resilience and 
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responding appropriately to judicial bullying.

Professional courtesy

While there are appropriate responses open 
to the Bar Association, the most opportune 
time for an intervention is before the court 
adjourns. Professional courtesy and a sense 
of collegiality require counsel – particularly 
senior counsel – not to look the other way 
if a colleague at the bar table is subjected to 
unreasonable, inappropriate or objectionable 

behaviour at the hands of a judge. Ask 
for an adjournment to break the cycle of 
confrontation. Offer encouragement or 
constructive advice to the counsel at the bar 
table, or if the barristers subjected to bullying 
wishes to raise the matter appropriately with 
the Bar Association, then consider lending 
your support.

This is a matter of extreme sensitivity, but 
great concern to members of this association. 
There is no other body better placed to 
represent the interests of those for whom 

the courtroom is their workplace. For that 
reason, I, as president, together with the Bar 
Council, will treat judicial bullying with the 
utmost gravity.

Our Corporate Programme rewards  
are engineered around You. 
Mercedes-Benz vehicles are the choice of those who demand the  
best. Our Corporate Programme is designed to make ownership  
easier for you. As a privileged member of NSW Bar the rewards  
available to you include:

• Reduced dealer delivery fee^
• Complimentary scheduled servicing*
• Total of 4 years Mercedes-Benz roadside care

Take advantage of the benefits today. 
Call 1800 888 170 or visit www.mercedes-benz.com.au/corporate

Corporate Programme is subject to eligibility.
*  Up to 3 years or 75,000km from new (whichever comes first). AMG (excluding V12 vehicles)  

3 years or 60,000 km from new (whichever comes first). All V12 vehicles 3 years or 50,000km 
from new (whichever comes first). 

^  Not applicable to all models.
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