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RECENT DEVELOPMENTS

The High Court has held that the Supreme 
Court does not have jurisdiction to quash 
decisions made by adjudicators under the 
Building and Construction Industry Security 
of Payment Act 1999 (NSW) (SOP Act) for 
errors of law.

Background

Shade Systems Pty Ltd (Shade) was engaged 
by Probuild Constructions (Aust) Pty Ltd 
(Probuild) to install louvres in an apartment 
development pursuant to a subcontract. 
Shade served a payment claim on Probuild 
pursuant to s 13 of the SOP Act claiming 
that a progress payment was due. In response, 
Probuild served a payment schedule under s 
14 of the SOP Act indicating it would not 
make any payment to Shade. The basis for the 
payment schedule was a claim by Probuild 
for liquidated damages that exceeded (and 
thus fully set off) Shade’s payment claim.

Shade applied under s 17 of the SOP Act 
for adjudication of its payment claim. The 
adjudicator rejected Probuild’s liquidated 
damages claim in its entirety. Accordingly, 
the adjudicator upheld Shade’s payment 
claim and determined that Probuild was re-
quired to make a progress payment to Shade.

Procedural history

Probuild then commenced proceedings in 
the Supreme Court of NSW seeking an order 
in the nature of certiorari quashing the adju-
dicator’s determination pursuant to s 69 of 
the Supreme Court Act 1970 (NSW) (SCA).1

The primary judge (Emmett AJA) found 
that the adjudicator had wrongly construed 
the subcontract and, accordingly, had made 
two errors of law in rejecting Probuild’s liq-
uidated damages claim.2 Those errors were 

not in the nature of jurisdictional errors. 
However, the errors appeared in the adjudi-
cator’s decision, or ‘on the record’ within the 
extended meaning of s 69(4) of the SCA. In 
those circumstances the question that arose 
was whether the court had jurisdiction to 
quash a decision of an adjudicator under the 
SOP Act infected by an error of law on the 

face of the record.
Section 69(3) of the SCA provided, relevant-

ly, that the court generally had jurisdiction to 
make an order in the nature of certiorari to 
quash decisions made on the basis of an error 
of law on the face of the record. However, s 
69(5) confirmed that legislative provisions 
preventing the exercise of that jurisdiction 
would be effective. Accordingly, this question 
turned on whether the court’s jurisdiction to 
quash the adjudicator’s decision for an error of 
law on the face of the record had been effec-
tively excluded by the SOP Act.

The primary judge held that the absence 
of any express words or privative clause in 

the SOP Act were determinative of that issue 
despite the fact that the overarching scheme 
of the SOP Act favoured the exclusion of 
judicial review for non-jurisdictional error.3 

Accordingly, the court made orders quashing 
the adjudicator’s decision.

Shade appealed on the sole issue of wheth-
er the SOP Act was effective to exclude the 
court’s jurisdiction to quash an adjudicator’s 
decision for an error of law on the face of the 
record.4 The appeal was unanimously upheld 
by the Court of Appeal sitting as a bench of 
five.5 Basten JA (with whom the other judges 
agreed) considered the lack of express words 
excluding the court’s jurisdiction was not 
determinative. Rather, the court held that 
the underlying purpose and structure of the 
SOP Act, as a matter of statutory construc-
tion, necessarily excluded the availability of 
judicial review for errors of law.6

High Court’s decision

Probuild was granted special leave to appeal 
to the High Court on the same jurisdictional 
issue that had arisen before the Court of 
Appeal. The appeal was unanimously dis-
missed.

The primary judgment of the High Court 
was a joint judgment of Kiefel CJ, Bell, Keane, 
Nettle and Gordon JJ. Their Honours con-
firmed that the Supreme Court’s jurisdiction 
to quash a decision infected by an error of law 
on the face of the record may be excluded by 
statute7 and that an intention by the legislature 
to do so must be expressed clearly.8

However, their Honours did not accept 
that express words, such as a provision in the 
nature of a privative clause, were required to 
manifest that legislative intention. Rather, 
the relevant question was one of statutory 
construction – namely, whether the SOP Act 
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read as a whole evinced a sufficiently clear 
expression of the legislature’s intention to 
exclude the jurisdiction.9

The joint judgment conducted a detailed 
review of the SOP Act. Their Honours focussed 
particularly upon the following matters: 10

• the SOP Act was enacted to ‘reform behav-
iour in the construction industry’;

• the express purpose of the SOP Act was to 
ensure that persons undertaking construc-
tion were entitled to receive and recover 
progress payments;

• the statutory entitlements to progress pay-
ments under the SOP Act were distinct and 
separate from the parties’ contractual enti-
tlements and those contractual entitlements 
were preserved for later determination;

• the scheme under the SOP included tight 
timeframes because of the importance of 
cash flow within the construction industry 
and those timeframes were ‘not conducive to 
lengthy consideration by an adjudicator of 
detailed submissions on all questions of law’;

• the SOP Act permitted informal proce-
dures to determine an adjudication; and

• the SOP Act deliberately omitted any right 
of appeal from the decision of an adjudicator.

Their Honours concluded on that basis 
that the SOP Act displayed the requisite in-
tention11 and, accordingly, held that orders 
in the nature of certiorari could not be made 
by the Supreme Court in respect of a decision 
made by an adjudicator appointed under the 
SOP Act containing errors of law on the face 
of the record.12

Gageler J reached the same conclusion by a 
different route. His Honour, contrary to the 
joint judgment, accepted there was an existing 
rule that the Supreme Court’s judicial review 
jurisdiction could only be excluded by clear 
words.13 However, after conducting a detailed 
review of the history of that rule,14 his Honour 
concluded that it was no longer suitable or ap-

propriate to apply the rule with respect to the 
exclusion of the Supreme Court’s jurisdiction 
to quash decisions for errors of law on the face 
of the record. Rather, his Honour indicated 
that the correct approach would be to simply 
apply ‘ordinary statutory and common law 
principles of interpretation’ to determine 
whether the court’s jurisdiction to quash a 
particular decision for an error of law had been 
ousted.15 Applying those principles of statuto-
ry construction, his Honour reached the same 
substantive conclusion as the majority.16

Edelman J similarly acknowledged that a 
‘narrow approach’ had always been applied to 
the exclusion of the Supreme Court’s judicial 

review jurisdiction, whether for jurisdictional 
or non-jurisdictional error.17 However, unlike 
Gageler J, his Honour was not prepared to 
abandon that approach. Rather, his Honour 
indicated the ‘narrow approach’ should apply 
only ‘weakly’ with respect to the exclusion of 
the court’s jurisdiction to review decisions for 
non-jurisdictional error, 18 the practical effect 
of which was that ‘necessary implication’ 
was sufficient to exclude that jurisdiction in 
addition to express words.19 Applying that 
approach, his Honour reached the same sub-
stantive conclusion as the majority.20
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