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EDITOR’S NOTE

The COVID-19 Special Digital edition
By Ingmar Taylor SC

This is a special edition twice over. 
First, it is intended to be a record of 
the changes wrought by COVID-19 

on the Bench and Bar. 
Second, this is our first all-digital edition. 

While a small number of hard copies will be 
printed for posterity, you are almost certainly 
reading this on a monitor, tablet or phone.

It has been a very enjoyable edition to 
put together. After putting the call out, 
the Bar News Committee was showered 
with personal reflections on working 
during COVID. 

We have pieces from Judges, from silks, 
juniors and readers, from mediators, from a 
clerk, from criminal law practitioners, family 
law practitioners, and from a variety of other 
practice areas. They are written with honesty, 
insight and invariably, great humour.

Jane Needham SC, for example, writes 
about the changes brought about when 
working from home: Challenges, such as cats 
on keyboards, children interrupting hearings, 
and sharing household space, were offset by 
increased family time, opportunities for slow 
cooking, and (in my case at least) an expanded 
capacity to convert fractions to percentages, 
thanks to Year 8 maths classes. In her article 
What have we learnt from enforced working 
from home? Jane considers whether going 
forward it will be more acceptable for 
barristers to work from home, doing so 
from the perspective of two men who plan 
to do so in order to spend more time with 
their families. 

Emily Graham takes the subject a step 
further, considering whether some will 
choose to work from ‘virtual chambers’. 
She pitches her start-up idea: barristers as 
‘brief partners’ locatable on an app, hovering 
waiting to accept a brief.

COVID-19 caused a rapid and sudden 
change to practice. Work literally disappeared 
overnight as Courts vacated hearings. 
As Gaby Bashir SC and Ann Bonnor 
record in COVID and Crime – A View 
from the Private Bar, it had a particularly 
adverse impact on the private criminal bar. 
Their piece includes snapshots of the many 
messages sent to her: Almost all of my work 
has stopped … My practice is now basically 

non-existent … A significant portion of my 
practice is going to be wiped … I have five 
trials which will all disappear. Two more great 
pieces examine the impact of COVID-19 on 
criminal practice by the DPP, Lloyd Babb 
SC, and Public Defender Troy Anderson.

Following the immediate cancellation of 
hearings came a period of rapid adaption 
to a new way of running hearings, as 
acknowledged by the title of Justice 
Nye Perram’s article: Video justice: ten 
years of progress in eight weeks. Associated 
with that was a need to learn new ways of 
running hearings. We carry two pieces in 
that regard: How to Conduct an Effective 
Virtual Arbitration Hearing – 10 Tips from 
the Battlefield by Jern-Fei Ng QC of Essex 
Court Chambers and Adam Hochroth, 
of Banco Chambers Remote Hearings 
during the Pandemic.

Robert Sheldon SC is one of a number who 
identify the drawbacks of AVL hearings: 
“At the end of every occasion of my using the 
technology I felt something, more than usual, 
had been missed in the process.”

In this time of upheaval, one theme that 
comes through many of the pieces is the 
importance of collegiality. We reproduce a 
message to the Bar from The Honourable 
Margaret Beazley, Governor of NSW, who 
says that the 2000 sole practitioners who 
make up the Bar ‘do collegiality’ well. Our 
regular opinion columnist, Anthony Cheshire 
SC, identifies that while there was a real risk 
that members would react by retreating 
into self-isolation in all respects, there was 
instead a great willingness to work together 
to overcome the difficulties of working with 
technology. “I have found more cooperation 
and courtesy and less unpleasantness than had 
often been the case before COVID-19 hit.”

Screenshot selfie taken 
just before first 

appearance from home
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Benjamin Goodyear’s summary of the 
Court of Appeal decision in the Black Lives 
Matter rally case evidences another theme 
– the way that the Bench and Bar worked 
together to ensure the Courts remained 
open. In that case both the first instance 
decision and the appeal were heard and 
determined within 24 hours. 

Justice Andrew Bell, President of the 
Court of Appeal, writes about how that 
Court continued to sit, uninterrupted by 
the COVID-19 virus. He characteristically 
resists the temptation to draw comparisons 
with other courts, content to note that the 
Court of Appeal heard all 85 cases listed for 
hearing between 1 March and 5 June 2020. 
He goes on to record that the Court of 
Criminal Appeal increased its sittings during 
the same period, in anticipation of the need 
to free up experienced judges to deal with 
the inevitable backlog of trials which were 
not able to be conducted because of the 
constraints associated with the assembly 
of juries. 

We also reproduce a great interview with 
The Honourable Justice Julie Ward, Chief 
Judge in Equity, who provides a view from 
the bench of the impact of COVID-19. Her 
Honour’s final tip is worth repeating: “avoid 
Reply All when responding to an emailed 
judgment. Although there may be something 
to be said, in this day and age, for immediate 
feedback on one’s performance – reply all direct 
to chambers is not the best way to do that!”

A third theme is that of adaption and 
change. In After COVID-19; marketing 
the Bar through and after the pandemic 
Penny Thew notes falling levels of litigation 
(32% reduction in NSW Courts from 2005 
to 2018) and examines whether the Bar has 
a capacity to increase its work by marketing 
itself effectively. Michael Green’s article, 
Innovations in a pandemic: Reflections from 
the Great Pause, discusses how the Bar 
Association assisted members to understand 
and use technology to run hearings remotely, 
and calls for a principled consideration of 
how online court hearings might be used in 
the future.

Stephen Ryan interviewed Chief Justice 
Bathurst and Chief Justice Allsop for his 
article No snapback for the Bar: court chiefs 
confirm some changes will remain post-COVID 
and learnt that they expect a number of the 
changes to remain, including appearances 
by email and appeals by AVL.

As a number of the authors reflect, 
appearing from home was initially a novelty. 
Some thought to curate their backgrounds 
(and frankly some did not, but should have!). 

My effort can be seen in the screenshot that 
accompanies this editorial, taken during my 
first AVL hearing from home. Many chose 
instead virtual backgrounds. I am reliably 
informed a silk, who will remain nameless, 
decided to retire to his yacht. You cannot 
fault his approach to social distancing. He 
obtained an appropriate photo of shelves of 
law books to use as his Zoom background. 
All seemed perfect, but for the fact that as 
he put submissions he slowly bobbed up 
and down. 

Not everyone could appear by AVL from 
home. Michelle Swift records in her piece, 
Settled, that when her trial in Gosford became 
an AVL hearing at short notice she ended 
up appearing fully robed from the front 
verandah of her AirBnB accommodation, to 
the amusement of passers-by.

As a number of authors note, there 
are some advantages in appearing from 
home, and not just the capacity to dress 
newsreader-style, with suit on top and shorts 
below. Many have enjoyed cutting out travel 
time. Only in COVID-19 times could 
I have concluded a hearing in Newcastle at 
1.58pm and appeared in a different matter 
in Parramatta at 2pm.

On the other hand, members of the Bar 
who share their home with very young people 
found it a challenge, as Renee Bianchi’s 
amusing reflection records. 

Many of the Bar Association’s committees 
provided pieces. The Wellbeing Committee’s 
Chair Kylie Nomchong SC has written a 
wonderful piece with Sarah McCarthy that 
notes the stresses and pressures caused by 
the crisis and the opportunity it provides to 
embrace a new way of practising in the future. 

Robert Hollo SC and Tiffany Wong SC 
of the Education Committee write about the 
changes that the Bar Association made to 
its readership and CLE programs, including 
allowing readers to commence without first 
completing the course. Megan Caristo of 
Eleven Wentworth is one of those readers, 
and provides a reflection on what it has been 
like starting at the Bar during COVID.

The Human Rights Committee has 
written three pieces which examine the 
Government reaction to COVID-19. 
The Family Law Committee assisted in 
gathering a number of articles that examine 
the difficulties of running a family law 
proceeding remotely. 

In addition, the subeditors of the various 
usual sections of the magazine embraced the 
COVID-19 theme. In Recent Developments 
you will find COVID-19 related case 
summaries, including cases on whether you 

can have a matter adjourned or obtain bail, 
based on COVID-19 considerations. 

In the history section there are three pieces 
that examine the last time the Bench and 
Bar was faced with a pandemic: 1919 and 
the Spanish Flu. I particularly like the photo 
of the court room with everyone masked 
(something that will soon be seen again, at 
least in Melbourne). There is also a story 
about the Chief Justice and Justices of the 
Supreme Court causing a major scandal by 
appearing in the Banco Court for the start 
of term without wearing masks. 

Meanwhile, Bullfry ruminates from his 
self-isolation, and the Furies answer all your 
‘appearing from home’ questions.

This edition also carries a number 
of non-COVID-19 pieces that are well 
worth reading. Of particular note is Mark 
Steele’s summary of the report of the UK 
Witness Evidence Working Group, which 
concluded that there are striking deficiencies 
in a legal system that relies on affidavit 
evidence, rather than oral evidence in chief. 
It contains my second-favourite line of the 
edition: “Truth may sometimes leak out from 
an affidavit, like water from the bottom of a 
rusty bucket.”

Bret Walker provides a beautiful obituary 
of Philip Selth, who during his years as 
Executive Director (1997-2016) arguably 
had a greater impact on the Bar Association 
than any member.

We introduce a new contributor, 
Reg Graycar of 11th Floor St James, who has 
agreed to provide regular podcast reviews. 
Her first column provides an introduction 
to the genre, including a summary of some 
of the best known podcasts about law.

Finally, can I thank a number of people. 
First, I would like to thank Michael Green 
and his committee for assisting us to go 
digital in such a short time-frame. It meant 
we could produce an edition more quickly 
and at lower cost. Those (like me) who 
prefer a hard copy, fear not. We plan to 
return to printing hard copies for those who 
want them in the future, in addition to a 
digital format.

Second, can I thank the outgoing 
Bar News Committee for all your work, 
not just on this edition but over the last 
3 editions. It was a pleasure working with 
you, and I am very pleased that almost all of 
you chose to remain for a further year. 

Finally, can I thank the very hard-working 
Michelle Nisbet, who manages to deal with 
us amateur journalists with humour and 
patience and is the reason that each edition 
actually makes it to print. BN
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The Bar rises to meet the 
challenges of COVID-19

By Tim Game SC

The quality and range of articles in 
this COVID-19 special edition 
of Bar News is a good indicator 

of the level of cooperation and goodwill 
within the profession, and between the 
profession and the judiciary, in addressing 
the unique threats and challenges presented 
by the occurrence and spread of COVID-19. 
Most of those articles were written when 
there was reason for some cautious optimism 
and before the recent significant turn for the 
worse in Victoria. Hopefully that outbreak is 
brought under control, and fairly quickly at 
that. Nevertheless, even if that be the case, 
'fairly quickly' here means weeks, not days, 
and we know that the threat of recurrent 
outbreak will remain present until the 
disease is brought under genuine community 
control, by vaccine or otherwise. So, we 
cannot assume that there will be a return to 
‘normal’ (whatever that now means) in the 
next few months, or even in the early part 
of next year.

Depending on the nature of the litigation, 
be it civil or criminal, and the stage of the 
proceedings, interlocutory, trial or appeal, 
a good deal of it has been conducted 
successfully during the past few months, 
whether by remote means or (once the 
medical/health aspects were worked out) in 
person with appropriate social distancing. 
Much of that story is recounted in this 
edition. Where there have been problems, 
they have to a large degree been due to 
resourcing issues. We have tended to hear 
about these problems as they have arisen and 
(again subject to resourcing issues) they have 
been able to be addressed when identified.

What we can take from this in terms of the 
future is also something which is explored in 
these pages. At the very least a good deal of 
our work can, if necessary, be done remotely. 
Just how far that can, and should, be taken 
is not settled and, no doubt, is something 
which will have to be worked through in 
future months. One thing which is quite 
clear is that we have in the past done a lot 
of completely unnecessary travel for the sake 
of meetings which can readily be conducted 
remotely. For instance, a Law Council 
meeting I attended to discuss the crisis when 

it first struck, was conducted remotely and 
successfully, with some 30 or more people on 
the line. In the past a substantial contingent 
of delegates from around Australia would 
travel to Canberra or one State, for such a 
meeting. The savings in time and cost (not 
to mention the environmental cost of such 
travel) is obvious, as is the potential for such 
meetings to be held online in the future.

The Bar Association has been operating 
remotely since mid-March; all committee 
meetings have been held remotely, including 
all professional conduct and Bar Council 
meetings. The silk selection process is being 
undertaken on-line, and silk selection 
committee meetings will, for the most part, 
be conducted online. Just where all of this 
lands organisation wise, post COVID, is not 
yet clear.

During this time I have been honoured 
to work with so many colleagues who are 
committed to keeping the profession and 
the courts ‘on the rails’. In that respect I 
would like to acknowledge the senior staff 
of the association (including the Professional 
Conduct Division), committee members, 
members of the Bar Council, and the 
Executive of the Council. At the height of 
the pandemic the Executive met with senior 
staff (remotely) every afternoon and more 
recently three afternoons a week just to deal 
with the evolving circumstances. Online 
meetings with heads of chambers have been 
able to be convened at short notice when 
needed and have been productive.

Good working relations with the courts 
and the administration have also been 
maintained, and are essential. The Chief 
Justices of both New South Wales and the 
Federal Court have been astute to consult 
with the profession on measures that have 
been taken in their courts, as have other 
heads of jurisdiction.

One aspect of COVID which has not 
been so noticed is that during the crisis 
there have been over 800 pieces of legislation 
enacted across the country. In New South 
Wales alone, Parliament has enacted 90 laws 
in response to the public health crisis, only 
five of which have taken the form of primary 
legislation. The Association has commented 
on much of the State legislative material in 
draft, and many of our recommendations/ 
proposed amendments have been considered 
and accepted. A common theme of our 
submissions has been a 'rule of law' based 
objection to the excessive use of delegated 
legislation. It is not just a problem of being 
confronted by constant changes brought 
about by the making and changing of 
Regulations, but also the inherent problem, 
for a democracy, in Executive control of that 
form of regulation. The real test will be how 
matters are addressed by government, as and 
when we emerge from this crisis.

Where the wider context in terms of the 
progress of COVID-19 and its suppression 
takes us remains to be seen. What we do 
know from our own experience of the past 
few months is that there is an enormous 
amount of resolve and goodwill to keep 
our community, our profession and our 
courts functioning.  BN
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The COVID-19 crisis
By Anthony Cheshire SC

A crisis presents a wonderful 
opportunity for scouring the internet 
for relevant aphorisms, many of 

which are no doubt misquoted or apocryphal 
and many of which are meaningless, trite or 
more knowingly clever than insightful.

Before the internet, we had hard-copy 
dictionaries of words, phrases and quotes, 
but often the immediacy of a crisis left 
one lost for anything but a cliché. I still 
remember my mother responding to me 
being retrenched (or dumped) by a girlfriend 
by informing me that there were 'plenty more 
fish in the sea'. That may have been the last 
time I was lost for words.

So when the COVID-19 crisis broke and 
everyone scuttled to barricade themselves at 
home, I was pleased that members did not 
rush to the unrealistic platitude that such a 
crisis should be seen as an opportunity. 

There was instead an immediate 
appreciation of the gravity of the situation. 
The Courts were shutting down and the 
accepted view seemed to be that there was 
little prospect of them opening up for six 
months. If that was the case, how would 
any of us survive for work and financially? 
And if that was the case, how would we cope 
emotionally?

There was a real risk that members 
would react to this crisis by retreating into 
self-isolation in relation to all forms of 
communication. I have previously written 
about the Bar’s tendency to prefer to project 
a public image of being in control and busy 
rather than admitting to any lack of work or 
other stress ('The Bar under stress', Bar News 
Autumn 2019). This tendency could only 
exacerbate a potentially disastrous situation; 
and created a real risk of serious negative 
effects upon members’ emotional wellbeing. 

There was, however, an unexpected 
reaction of honesty to the onset of the crisis. 
When COVID-19 hit, I found members 
immediately willing to admit to work falling 
away and to fear and desperation for even 
the short-term future. Supporting strategies 
were put into place. These included telephone 
calls between barristers that were not related 
to particular briefs and did not have any 
particular purpose beyond checking to see 

how things were; and Zoom chambers’ 
drinks with invited guests including 
solicitors and members of the judiciary.

As time went on, we realised that many 
areas of work could in fact continue to 
operate in some fashion. But as we got back 
into the adversarial arena, there was a greater 
willingness to cooperate in overcoming 
together the difficulties of working with the 
technology. I have found more cooperation 
and courtesy and less unpleasantness than had 
often been the case before COVID-19 hit.

This is something that we should be 
entitled to expect professionally, but it is 
also something that is necessary to improve 
the emotional stress under which many 
members operate. We often use the word 
'collegiality' in relation to the Bar, but it is 
not always apparent. My hope is that this 
crisis reminds members of the Bar how they 
ought to deal with each other, both inside 
and out of court; and achieves a lasting reset 
in our behaviour.

The same applies in regard to relationships 
across the three branches of the profession. 
In relation to solicitors, this should be 
self-evident, particularly in circumstances 
where solicitors have conducted many of the 
audiovisual hearings themselves.

In relation to the judiciary, the difficulties 
arising from audiovisual hearings have 
placed a greater emphasis upon the 
relationship and the need for cooperation 
between the Bar and the Bench, mostly for 
the good. I have previously written about 
the importance for coping with stress and 

maintaining emotional wellbeing for there 
to be a dialogue across the three branches 
of the profession. As the Courts continue 
to open up, it seems to me that there is an 
opportunity to encourage closer links on 
both a formal and an informal basis.

And so to the important issue of work. 
Penny Thew has written elsewhere in this 
edition about how COVID-19 has made 
a difficult situation for the Bar even worse 
and about the importance of marketing in 
trying to promote our unique advantages 
and retrieve our position.

Aldous Huxley wrote in Brave New World:

'Most human beings have an almost 
infinite capacity for taking things 
for granted.'

I am sure there are many members of the 
Bar to whom that does not apply: I have 
spent the last 28 years worrying each day 
that this might be my last brief. Regardless of 
the position prior to March 2020, however, 
and even though we seem to have largely 
muddled through to this point, no barrister 
can now take it for granted that work will 
continue to flow as before.

In response to the encroachment of 
solicitors into the Bar’s traditional domain of 
specialist advocacy and advisory work, many 
years ago the Bar in Britain developed a 
model involving the corporatisation of floors. 
Marketing was then done largely through 
the floor as a whole rather than by individual 
barristers. Floors also often entered into 
agreements directly with large providers 
such as insurers and local authorities. The 
client had the benefit of reduced rates and 
agreed turnaround times (even if matters 
continued to be done through a solicitor) 
while the barristers had a guaranteed flow of 
work and payment within an agreed period.

I am far from convinced that such 
a formalised model would work here, 
particularly when we are a smaller Bar 
with floors where there is still diversity of 
practice. There are, however, undoubtedly 
improvements that can be made. 

The Bar Association is currently preparing 
its Strategic Plan for 2021 and beyond. While 
the Association contributes significantly 
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in relation to issues of law, including in 
particular legislative reform, I would like to 
see a greater emphasis on generating a higher 
profile in the community. 

That is, however, a responsibility that falls 
upon all of us. We need to take up every 
opportunity to tell the community about 
what we do and that we do it well; and that 
we represent good value for money. While 
many members of the public are aware that 
barristers have specialist skills, particularly 
as trial advocates, I suspect that there are not 
many who would know that we are often 
cheaper and earn less than solicitors.

When our dealings with clients are filtered 
through solicitors, we cannot control the 
narrative and it is difficult to overcome an 
image of being clever and good with words 
but impractical and expensive; and best kept 
only for trial.

Television series such as Rake (and in 
earlier times Rumpole of the Bailey) can 
help, but of course artistic licence tends to 

mean that the demonstration of our skills is 
accompanied there by unfortunate failings. 
The honourable exception is Bud Tingwell’s 
depiction of the barrister in The Castle, 
although he was largely overshadowed by 
the wonderful Dennis Denuto. 

In spite of the good relationships that we 
aim to foster, occasionally frustration breaks 
out. For those of you wondering whether 
referring to an instructing solicitor as Dennis 
Denuto may be defamatory, I suggest you 
read Smith v Lucht [2017] 2 Qd R 489. The 
term was used there in an unfriendly and 
derogatory way rather than in 'jocularity'. It 
did not in the circumstances cause anything 
beyond a trivial damage to reputation and 
therefore, to the relief and amusement of 
much of the legal profession, the action failed.

The Bar is a unique profession, which 
relies upon its relationship not only with its 
fellow-members, solicitors and the judiciary, 
but also with the community. In fostering 
and developing those relationships as we 

deal with the fallout of the COVID-19 
crisis, I commend to you the words of Kitto 
J in Ziems v Prothonotary of the Supreme 
Court of NSW (1957) 97 CLR 279 at 298 
(cited together with other useful authorities 
in Body Corporate Repairers Pty Ltd v Oakley 
Thompson & Co Pty Ltd (2017) 322 FLR 355 
at [119] and following):

It has been said before, and in this 
case the Chief Justice of the Supreme 
Court has said again, that the Bar is 
no ordinary profession or occupation…
[The barrister] is, by virtue of a long 
tradition, in a relationship of intimate 
collaboration with the judges, as well 
as with … fellow-members of the 
Bar, in the high task of endeavouring 
to make successful the service of 
the law to the community. That 
is a delicate relationship, and it 
carries exceptional privileges and  
exceptional obligations. BN

Dennis Denuto, Michael Caton and Bud Tingwell in The Castle
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After COVID-19: marketing the Bar 
through and after the pandemic

By Penny Thew1

When Coronavirus Disease 2019 
(COVID-19) exploded into our 
lives in the early months of 2020, 

none of us could have been prepared for 
its rupturing impact. While the long-term 
implications are not yet clear as at the time 
of writing (being 5 June 2020), life at the 
Bar is being restored and we have rapidly 
adapted to a ‘new normal’.

The Bar faced hurdles before COVID-19, 
some of which will have been exacerbated by 
the challenges introduced by the pandemic. 
Those hurdles included falling rates of 
litigation across the civil courts and the Bar 
facing the reality of operating in a buyers’ 
market. These hurdles, if left unaddressed, 
threaten the continuing strength, success and 
vitality of the Bar crucial to the continuation 
of its role in the promotion of access to 
justice.2 If one considers, for instance, rates 
of litigation commenced in the civil courts 
across all Australian states and territories as 
disclosed in the Productivity Commission 
‘Report on Government Services 2020’, it 
is apparent that civil filings Australia-wide 
in those courts have trended down by 
approximately 32.39% between 2003 and 
2019 (see table below and Graph 1). 

When the same period is considered for 
the same courts in NSW alone, the figure 
is closer to 35.62% (being the drop from 
221,725 to 142,748 filings per annum: 
see Graph 2), although if a period only 
marginally less is considered for NSW 
alone (2005–2018) the downward trend is 
closer to 44.84%,3 which is a more accurate 
portrayal of the trend over the entire period, 
as is demonstrated in Graph 2 overleaf, given 
the spike in filings that happened to occur in 
2004–2005 and 2018–2019. 

While civil filings in the federal courts 
(excluding the Family Court) have increased 
during that period, the increase of 18.34%4

(see table below and Graph 3) in either raw 
numbers or as a percentage does not counteract 
the drop in litigation in the state courts. 
When Family Court filings are included, 
the variance in federal filings over the entire 
period is less, with in fact a downward dip 
(see Graph 3). Similarly, while a significant 
proportion of civil litigation is now dealt with 
by tribunals,5 in those tribunals representation 
is often only permitted with leave.6

While it has been observed, in respect of 
different challenges presenting themselves to 
Bars in other jurisdictions, that ‘when the pie 
is no bigger’ it follows that ‘the way that it is 
sliced up is going to be different’,7 it may well 
be instead that when the pie is getting smaller 
the Bar can market itself by promoting the 
unrivalled benefits that barristers can bring, 
thereby encouraging use of the Bar across a 
decreasing market share or ‘pie’. It is not, of 
course, suggested that promoting the Bar, 
individual chambers or individual barristers 
can necessarily increase the underlying size 
of the ‘pie’;8 however, more than ever, it is 
incumbent upon Australian Bars to promote

Snapshot of civil cases lodged Australia-wide from 2003 to 20199

Selected years over the 
period 2003–2019*

Civil cases lodged in the 
state courts across all 
Australian states and 

territories (excl probate)

Civil cases lodged 
in the federal courts 
(excl Family Court, 
excl all appellate)

2003–2004 647,242 82,858

2004–2005 660,535 84,909

2008–2009 633,231 89,848

2009–2010 594,843 95,320

2013–2014 464,328 97,031

2017–2018 425,684 101,637

2018–2019 437,544 101,470

*See Graphs 1-3 overleaf for civil cases lodged in each year throughout this period.

the critical, unique services that those 
Bars provide to the community and raise 
awareness as to what would be lost in terms 
of access to justice should the Bar diminish. 
It may be that this need is particularly 
acute in light of the increasing proportion 
in recent years of litigation dealt with (at 
least in the early stages) by the online court 
system, contributing to the contraction of 
the pool of court work available to the junior 
Bar. The pandemic-driven wholesale shift 
to virtual litigation, aspects of which are 
predicted to stay given the time- and cost-
effectiveness of such measures,10 may further 
increase the need to raise awareness as to the 
advantages conferred by legal representation, 
particularly by barristers.

Barristers and chambers promoting and 
marketing their unique services individually is 
not new, and has been successfully undertaken 
in NSW, across Australia and throughout the 
common law Bars globally for a decade or 
more. It is established that well-researched 
and developed branded chambers can be 
more memorable, recognisable and more 
readily promoted, that increasing levels of 
market competition has made presenting 
and communicating the expertise of 
barristers and chambers important and that 
nuancing such communications differently 
to targeted audiences and stakeholders can
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be imperative.11 Maintaining an ongoing 
dialogue with clients and solicitors, even when 
not actively engaged in matters together, by 
hosting interactive and relevant chambers 
websites, disseminating short articles 
including via industry journals about recent 
cases of the chambers’ members, posting 
recent development updates on platforms such 
as LinkedIn and Twitter and issuing regular 
newsletters are tried and true techniques for 
staying front of mind.12 Of course, doing a 
good job is always first on the list.13

Indeed, so accepted is the notion in the 
United Kingdom of barristers’ chambers 
promoting their services that the UK Bar 
Standards Board Handbook provides an 
example of this occurring whereby ‘members 
of a chambers establish, own and manage a 
limited company in order to advertise and 
market their services more effectively’ using 
that company to do so (and to do only that),14 
although it is not suggested that such a method 
is readily transposable to the NSW Bar. Not 
dissimilarly, the American Bar Association 
includes on its webpage articles describing 
the benefits and costs-savings for lawyers of 
enlisting chatbots to both carry out online 
marketing (by the use of automated responses 
to queries) and to analyse consumer data,15 as 
well as general ‘how-to’ articles on promotion 
through social media16 and tips and data 
on affordable website content and internet 
marketing strategies for sole practitioners as 
well as firms.17 Each of the UK Bar Standards 
Board, the UK Bar Council and the American 
Bar Association include, as well, content on 
the rules and ethical obligations surrounding 
such promotional conduct,18 with some 
not dissimilar rules enshrined in the NSW 
professional conduct rules.19

Many of these techniques undoubtedly 
remain important through the global 
impact of a pandemic. However, it may be 
that the current circumstances also require 
something more. It may be that a unified, 
holistic promotion of the benefits of the 
services provided by the Bar as a whole is, 
more than ever, necessary; an approach that 
promotes and markets the responsiveness 
and timeliness of services that barristers 
provide, and the cost- and time-efficiencies 
of engaging barristers and engaging them 
early. So much is recognised by rightly 
describing barristers as the ‘original, flexible, 
on-demand legal advisors for individuals, 
organisations, corporations and government 
agencies’.20 It may also be that such a unified 
promotion of the Bar extends beyond NSW, 
with audiences further afield targeted, 
and that such promotion encompasses 
the substantial commercial value-add that 
barristers provide to businesses.21

Such a holistic approach dovetails with and 
is envisaged by the NSW Bar Association 
Strategic Plan,22 which includes ‘marketing 
and promoting the work of barristers’ and 

‘promotion of the Bar as a highly cost efficient 
part of the litigation process’. Similarly, the 
2020–2025 Strategic Plan of the Australian 
Bar Association includes ‘promot[ing] the Bar’s 
high quality specialist advocacy and advisory 
services’ and ‘[d]evelopment and promotion 
of business opportunities for Australian 
barristers in Australia and internationally’. 
Some of these holistic promotional steps by 
the NSW Bar Association and the Australian 
Bar Association have been underway for some 
time, with the then Australian Bar Association 
President quoted in 2017 (in respect of direct 
briefing) as saying that it was ‘in everyone's 
best interests – including the courts – to have 
barristers briefed more effectively and earlier 
in litigation’, commenting on the consequent 
positive outcomes of doing this, including 
early clarification of the issues and an overall 
reduction in legal fees.23 Commensurate with 
these promotional steps, in January 2020 the 
NSW Bar Association appointed a Director 
of Projects and Practice Development, an aim 
of which is to facilitate marketing the Bar.

Correspondingly, one of the Victorian 
Bar’s primary objectives in its 2020–2024 
Strategic Plan is to ‘maintain and expand 
market share’ by ‘rais[ing] awareness of 
barristers’ competencies among clients and 
the community’ and enabling ‘members 
to contribute to the Bar’s marketing’. Such 
promotion in no way needs to cut across the 
services provided by solicitors, nor indeed 
their market share, but rather complements 
those services, as was recognised by former 
President of the Australian Bar Association, 
Fiona McLeod SC, in connection with the 
promotion then of direct briefing. 24

One can be informed as to the likely impact 
of COVID-19 on the ability of the Bar to 
resiliently survive and thrive during and 
after the pandemic, including by promoting 
itself so as to remain strong and responsive, 
by looking to the responses of Bars and the 
legal profession generally to other disruptions 
of the past century: the 1918 influenza 
pandemic, the 1929 depression and the 2008 
global financial crisis (GFC) are informative. 
Perhaps even the other modern history virus 
pandemics of 1957, 1968 and 2009 are also 
instructive.25 It has been observed in respect 
of the GFC for instance that, while in the 
short term ‘the impact of the economic 
meltdown on the legal profession has been 
quite devastating: unprecedented layoffs, 
salary decreases, hiring freezes…’,26 a ‘wave of 
litigation’27 followed. 

Similarly, a ‘rush of coronavirus-related 
disputes’ has been predicted in the short to 
medium term in the current environment, 
based on lessons from the GFC.28 Not long 
after the GFC, in 2010, it was said that ‘…
it is important to bear in mind that points 
of significant distress are at the same time 
moments of great opportunity, and the legal 
profession, with its track record of adapting 

to changing practice realities … may end up 
stronger than ever’.29 It has even been said 
that the ‘huge revolutions’ following the 
GFC made it an ‘electrifying time to be in 
the legal profession.’30 

After the Great Depression, differing 
segments of the US legal profession 
responded in different ways to the economic 
collapse, from which it is said lessons can be 
learned about the likely non-homogenous 
yet resilient response of the legal profession 
to economic downturns and ‘the complex 
ways in which severe economic stress 
impacts the profession in the long run.’31 
That being said, there is no reason to assume 
that an overarching unified response with a 
common aim of promoting the Bar through 
the downturn would not be appropriate.

As an example of such resilience, it is 
noteworthy that in 2009, the then American 
Bar Association President said that ‘[s]ince 
our founding in 1878, the American Bar 
Association has … survived the Great 
Depression, overcome two World Wars, 
and experienced countless ups and downs 
along the way to become the single largest 
voluntary professional organisation in the 
world’, going on to observe that ‘[w]e must 
ensure that our efforts to advocate for our 
profession – as well as our work to strengthen 
the rule of law and expand access to justice 
in our country – are heard…’32 

Finally, research has shown that an increase 
in market share (for companies such as 
Kellogg, Chrysler and Hyundai for instance) 
resulted from marketing through and after 
the Great Depression and GFC, even as the 
economy cratered, although it is equally to be 
observed that there are many other entities 
that ‘gambled and failed’.33 It may also be that 
litigation and legal representation are viewed 
as an expendable or at least postponable 
consumable by the community and that 
appropriate steps can be taken to respond to 
that,34 including examining ways of making 
such representation more affordable (such as 
by making chambers accommodation more 
cost-effective, particularly for the junior Bar), 
given at its core what is at stake is access to 
justice. While there is no suggestion that the 
Bar, barristers or chambers are or ought to be 
considered analogous with corporate entities, 
it may be that lessons can be drawn from such 
experiences. There is also no suggestion that 
any steps taken need be costly.

Given the Bar and the ‘private profession 
[generally] plays a critical part in ensuring 
access to justice’,35 which is ‘intertwined with 
the rule of law’,36 it is crucial that the pivotal 
contributions and advantages bestowed by 
the Bar are now as much as ever lauded. BN

The author would like to thank the NSW Bar 
Association Library for its invaluable research 
assistance in the preparation of this article.
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GRAPH 1: CIVIL CASE FILINGS*

All state and territory civil courts

GRAPH 2: CIVIL CASE FILINGS – NSW ONLY

Supreme Court* (inc Court of Appeal), District Court, Local Court
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Innovation in a pandemic: 
Reflections from the Great Pause

By Michael Green SC

For many barristers, the Great Pause 
of 2020 has provided opportunities 
for reflection and connection. After 

the shock and disbelief that courts had 
stopped conducting face-to-face hearings, 
barristers explored ways to make the ‘new 
normal’ normal.

In this uncharted territory, in the best 
traditions of the Bar, we challenged the idea 
of the ‘new normal’ and its meaning. Even 
as recently as the last decade, some barristers 
prided themselves on not having a mobile 
phone or email. Until now we were used to 
gradual change with a period to adapt. But 
this time, change was sudden, unplanned, 
and non-negotiable.

Courts and tribunals rushed for makeshift 
solutions and off-the-shelf videoconferencing 
was in easy reach. Some courts had already 
been using it on a limited basis. For others, it 
was untested and extremely testing for those 
attempting to appear.

Understandable panic set in. Will 
practising as a barrister forever mean that we 
will need to develop our ‘remote advocacy’ 
skills? Will ‘chambers’ become an assemblage 
of Zoom meeting gallery boxes rather like 
the Brady Bunch or Blankety Blanks? How 
do I cross-examine on documents with a 
witness 500km away with an inconsistent 
internet link? How do I prepare cases for 
trial and appear while home-schooling? 
Which buttons do I press? How can I be 
heard and seen?

The panic spread to our instructing 
solicitors. Enterprising barristers used social 
media and other online channels to remind 
the world of their readiness and ability to 
appear in cyberspace. That’s because we had 
all been using this technology for decades. An 
amount of advocacy work had already been 
moving online. Many of us already knew the 
diverse limitations of remote hearings.

The Bar Association established a help 
line to provide practical assistance with 
getting connected to courts, and the variety 
of systems they required barristers to use. 
Most requests were made either late at 
night or early in the morning. In the last 
month requests have become less frequent, 
as members have become more familiar (or 
aware of colleagues that might help).

The Association and its staff worked 
tirelessly to collate and produce materials 
which gave members and the wider 
community assistance in developing the 
necessary ‘soft-skills’ to be a successful 
advocate online using video. Chambers 
held Zoom meetings to permit members to 
develop online confidence.

The Association worked with courts, 
tribunals, and governments, to protect 
the importance of the rule of law and 
the principles of justice by seeking to 
articulate standards online. The Bar 
Association’s Protocol for Remote Hearings1 
is a demonstration of the complex 
challenges presented by moving from a 
model of face-to-face justice to one where 

all of the participants are isolated and their 
interactions intermediated by an imperfect 
means of communication. The protocol 
was discussed and authored by a committee 
online and remotely using collaboration tools 
and video. The production of the protocol 
demonstrated the skill and collegiality of 
the Bar and its ability to adapt and bring 
together the diverse experience needed to 
consider complex problems.

As we explored the topic, we were all 
humbled as to how little we really knew about 
the implications. Our legal training kicked 
in: we were all able to imagine problems 
which favoured the nuanced status quo.

One of the fundamental things the 
preparation of the protocol demonstrated 
was the lack of any relevant empirical study 
of the effects of remote hearings on the 
maintenance of the rule of law, or the position 
and perception of courts and the judiciary 
and open justice. Another issue which arose 
was how online hearings amplified the 
vulnerabilities of the participants, both as 
parties and witnesses.

The closest comparable was research done 
on consensual online dispute resolution 
(ODR) in the alternative dispute resolution 
(ADR) context. Without meaning disrespect 
to those researchers, at its base, the model of 
‘innovation’ was to merge ADR with ODR 
to make it ‘AODR’ and then universalise 
it for all disputes. Looking further ahead, 
once online, that line of research suggested 
the automation of dispute resolution. The 
research had no need to consider the rule 
of law or the amplification of vulnerabilities 
emerging from participation. It had 
nothing to contribute as to how criminal 
hearings might take place or how the public 
perception of the administration of justice 
might be affected by online streaming 
without any background. This is because, as 
the President pointed out in a recent edition 
of Bar News citing Justice Sofronoff’s recent 
Byers Lecture, courts are the third arm of 
government, they are not merely a dispute 
resolution service, the jurisprudential 
issues raised in moving courts to an online 
environment are considerably more complex 
than for ADR.

It follows that the profession, 

particularly the Bar, needs to sponsor 

(or at least co-ordinate) more research 

on how we can design online hearings 

which are not just efficient, but also 

support the broader social purpose 

of public justice and an independent 

judiciary. We should collect experiences 

– good and bad – during the present 

period to enable future reflection.
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It follows that the profession, particularly 
the Bar, needs to sponsor (or at least 
co-ordinate) more research on how we can 
design online hearings which are not just 
efficient, but also support the broader social 
purpose of public justice and an independent 
judiciary. We should collect experiences – 
good and bad – during the present period to 
enable future reflection.

Which technologies are most suitable 
should come only after we properly 
understand the contexts in which remote 
hearings are desirable having regard to the 
broader social purpose. During the Great 
Pause – acting pragmatically – many courts 
and tribunals have done their best to keep 
the doors of justice open, just as they did 
during the Black Death2 almost 700 years 
ago. Admittedly, the courts then did not 
have the luxury of video cameras and virtual 

backgrounds, but there was an awareness 
of the need to move some courts to more 
remote locations to protect the participants 
and indirectly the rule of law.

The other consequence of the Great Pause 
has been an acceleration of the use of paperless 
briefs, preparation, and hearings. That is a 
topic in itself and one which has been covered 
previously in articles in Bar News.

We have more to do to make ‘digital’ 
or ‘paperless’ briefs work in practice. The 
Innovation and Technology Committee 
is working with other of the Association’s 
committees, including the Practice 
Development, Wellbeing, and New Barristers 
Committees to develop these soft-skills in a 
novel way which also furthers the collegiality 
of the Bar by providing reverse mentoring 
opportunities. We aim to use this activity 
to uncover the subtle changes which have 

been caused to practice during the pandemic 
and how we can support a successful and 
sustainable Bar during and after the pandemic.

The Bar has shown its ability to adapt 
and to do so quickly and respectfully 
of the rule of law. Now is the time to 
demonstrate that this hitherto accidental 
phase is moving in an appropriate 
direction by undertaking a principled 
consideration of those early responses using 
an evidence-based framework. BN

ENDNOTES

1 https://nswbar.asn.au/uploads/pdf-documents/remote_hearing_

protocol.pdf.

2 Michael J Bennett, ‘The Impact of the Black Death on English Legal 

History’, (1995). 11 Australian Journal of Law and Society 191, at 192.
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Amid the necessary discussions about 
preserving the relevance of the Bar,3

it is timely to recall all that the 
profession contributes to the community. 
It is timely in particular to consider what 
would be lost should the Bar, so central to 
the rule of law, ever diminish.

As has recently been observed, the 
relevance of the Bar ‘will depend largely 
upon society’s perception of it and what 
it stands for’, and that it is the special 
characteristics of barristers, such as a 
‘strong sense of public duty’, that must be 
maintained if the Bar is to remain relevant.4

That strong sense of public duty sees 
the Bar and the legal profession generally 
contribute to the wider community in 
ways that often go unnoticed and, while 
quantifiable in certain respects, have broad 
positive implications for access to justice 
that are not so immediately identifiable. 

In the 2018-2019 annual report of the 
Australian Pro Bono Centre, the Chair 
said that he ‘would conservatively estimate 
the value (or opportunity cost) of [the] pro 
bono legal services [provided] last financial 
year at $140 million’, saying that this 
represents ‘a huge contribution to access to 
justice and the public good’.5

The profession giving back 
to the community1

By Penny Thew2  |  17 March 2020
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received. During the 2018-2019 period, 
barristers had contributed approximately 
1,350 hours of work through the scheme 
and approximately 58,700 hours of work 
in total since its commencement in 1994.7 

In addition to this, barristers also 
contributed approximately 600 hours of 
work through the court-appointed Federal 
Court Pro Bono Scheme and contributed 
further hours of work through the duty 
barrister scheme operating on a daily basis 
at the Downing Centre Local Court and 
John Maddison Tower.

In 2017, then President of the Law 
Council of Australia, Fiona McLeod SC, 
said that a ‘staggering’ 2.86 million free 
hours had been provided by lawyers to the 
community in the ten years since 2007,8 
observing that ‘contributions of such scale 
were unique to the legal profession.’9 

It has further been found that the 
legal profession in effect steps in to fill 
the gap when there is a ‘lack of funding 
for one area of the justice system’, given 
such a lack of funding simply ‘results in 
cost-shifting to other areas’, including 
the Australian pro bono sector10 which 
provides ‘hundreds of thousands of pro 
bono work hours every year to those who 
have no other options and cannot afford to 
pay for legal services’.11 That it is the private 
legal profession that meets the need when 
there is a lack of funding for an area of the 
justice system was a theme of the opening 
address given by then President of the Law 
Council of Australia, Arthur Moses SC, 
at the National Access to Justice and Pro 
Bono Conference in 2019, albeit with the 
central message being that it ought not be 
expected to replace government funded 
assistance.12 Such findings are not new and 
are not exclusive to Australia.13

A repeated observation of the Law Council 
of Australia’s August 2018 Justice Project 
report was that the private legal profession 
plays a critical part in ensuring access to 
justice, including through its substantial 
pro bono contribution,14 which is of ‘great 
value to the community, and is a celebrated 
aspect of Australia’s legal culture.’15 It is to 
be remembered as well that the junior Bar 
in particular is well positioned to provide 
cost-effective, responsive advice and 
representation to those in the community 
with limited financial means. It is also to 
be remembered that the ability to give back 
to the community in these ways requires a 
strong, successful Bar.

It is a pivotal role that the Bar and wider 
legal community play in promoting access to 
justice, which is ‘intertwined with the rule 
of law, and as such, underpins democratic 
society and social cohesiveness’.16 It is these 
significant contributions to the community, 
the loss of which would be great indeed, that 
can be recalled and acclaimed in the context 
of responding to challenges impacting the 
Bar and its relevance. In promoting the 
Bar, it is important to have regard to these 
significant contributions, just as it can be 
of importance to bear them in mind in the 
context of discussions about the preservation 
of the relevance of the Bar. BN  
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Report of the Witness Evidence 
Working Group in the UK

By Mark J Steele SC

Most litigation is determined by 
findings of fact, based at least in 
part on the evidence of witnesses. 

Since late last century, the practice of the 
civil courts in Australia (as in England and 
Wales), has been for the evidence-in-chief of 
witnesses to be given in writing. 

Accordingly, it is of great importance for 
the just and effective resolution of litigation 
that witness statements or affidavits are 
as true a record as possible of a witness’s 
recollection. In current practice, however, 
witness statements often do not achieve 
this, with potentially profound implications 
for the accuracy of judicial fact-finding and 
confidence in the legal system.

Systemic problems

The recent report of the Witness Evidence 
Working Group in England and Wales 
has highlighted a number of deficiencies 
in current practice, which will be familiar 
to Australian practitioners. The Working 
Group of judges and senior practitioners was 
formed in early 20182, in response to a ‘fairly 
widespread feeling’ among users of the 
Commercial Court that evidence-in-chief in 
written form was not the ‘best evidence’3. It 
reported on 6 December 20194.

In late 2018, the Working Group 
undertook a survey of court users, which 
attracted 932 responses. Only 6% of 
participants thought that the current system 
‘fully achieved’ the aim of producing the best 
possible evidence and 45% considered that it 
did so only partly, or not at all. Alarmingly, 
fully 55% of participants thought that 
witness statements ‘failed to reflect the 
witness’s own evidence’5. Participants also 
complained that witness statements were too 
long, strayed into legal argument, included 
irrelevant material and extensively recited 
the contents of documents.

A consistent theme of these complaints 
was that witness statements are typically 
‘lawyer-led’, ‘heavily crafted by solicitors’ 
and ‘a vehicle for the lawyer’s view of the 
case’6. As the Working Group reported:

‘… the process of preparation of witness 
statements in larger cases, involving 
the polishing of numerous drafts and 
iterations, results in the final version 
being far from the witness’s own words 
even if it started life as such.’7

This echoed the observation of Lord Woolf, 
as long ago as 1996, that:

‘Witness statements have ceased to be 
the authentic account of the lay witness; 
instead they have become an elaborate, 
costly branch of legal drafting.’8

These concerns resound with practitioners 
in Australia and are echoed in recent 
observations by Australian judges, 
including that of Callinan J in Concrete 
Constructions Pty Ltd v Parramatta Design 
and Developments Pty Ltd9 that:

‘It is … impossible to avoid the suspicion 
that statements on all sides are frequently the 
product of much refinement and polishing 

in the offices and chambers of the lawyers 
representing the parties, rather than of the 
unassisted recollection and expression of 
them and their witnesses.’10

The corruption of recollection

Most seriously, it is clear that the 
process of preparing a witness statement 
can irremediably corrupt the witness’s 
recollection. As the Working Group 
observed:

‘… developing statements through 
numerous drafts, getting the witness to 
retell the story over and over, is a process 
which may corrupt memory …’11

In fact, extensive psychological research 
in the last 40 years, particularly in the USA, 
has established that memory is essentially a 
process of reconstruction and is inherently 
fragile, highly malleable and susceptible to 
the influence of even subtle and unconscious 
suggestion12. In contrast, as Leggatt J recently 
observed, many practitioners operate on the 
basis of:

'… a faulty model of memory as a 
mental record which is fixed at the time 
of experience of an event and then fades 
(more or less slowly) over time. In fact, 
psychological research has demonstrated 
that memories are fluid and malleable, 
being constantly rewritten whenever they 
are retrieved.'13

This has profound implications for 
lawyers when interviewing a witness to 
prepare a statement. Exposing a witness to 
information in documents, the recollections 
of other witnesses, leading questions and 
even subtle cues on the part of an interviewer 
can each operate, not to assist the witness 
to recall an event, but to actually construct 
or change the witness’s recollection of it. 

‘Truth may sometimes leak out from an affidavit,  

like water from the bottom of a rusty bucket’1



[2020] (Winter) Bar News  17  The Journal of the NSW Bar Association

OPINION

Further, because this tainting or corruption 
of recollection can occur without either the 
witness or the interviewer being conscious 
of it, the resulting, false memory can be 
sincerely held. This process can produce 
witness evidence which is, at the same time, 
honest, compelling and quite wrong and 
‘can wreak havoc within the legal system’14.

Lack of detailed guidance

These dangers are exacerbated by a general 
lack of education and guidance, with most 
lawyers receiving limited formal education 
in the nature of memory and little, if any, 
training in how to take a witness statement. 
Nor is there any clear ethical guidance, with 
professional rules turning on the distinction, 
often elusive in practice, between ‘coaching’ 
a witness, on the one hand, and ‘questioning 
and testing in conference the version of 
evidence to be given by a prospective 
witness’, on the other15. As the Working 
Group cautioned:

‘… the lawyers who are in charge 
of drafting witness statements have 
very little guidance as to that process 
… Junior solicitors may be given the 
function of preparing the first drafts 
of evidence when they have limited 
experience of the function and role of the 
witness statement in the trial process.’16

Litigation privilege

The risk that flawed witness preparation 
will undermine the fairness of the trial 
process is also increased by the operation of 
litigation privilege, which prevents detailed 
inquiry into how a witness’s recollection 
was refreshed and recorded by a party’s 
lawyers17. This will frustrate an attempt to 
cross-examine a witness, for example, about 
what they were shown and told by a party’s 

lawyers in order to ‘refresh’ their memory, 
or what they were told about the evidence 
of other witnesses or the significance of 
particular facts in the case.
Response of the Courts

As these dangers have become increasingly 
apparent, judges have responded in various 
ways. For instance:
• Many Australian judges direct that 

evidence of contentious conversations or 
events be given orally. It has been said, 
for instance, that ‘the dominant practice 
in the Federal Court in New South Wales 
is that critical evidence, or at least critical 
evidence which is contentious, should be 
given viva voce’18. In England, in contrast, 
the Working Group noted that the option 
for a judge to order that evidence-in-chief 
be given orally, although available under 
the Rules, is ‘rarely invoked or exercised’19;

• Judges have rejected grossly deficient 
witness statements20 and made 
adverse costs orders, including against 
practitioners21;

• Some courts provide specific guidance for 
practitioners, for example, that a witness 
statement should ‘if practicable be in 
the intended witness’s own words’22 and 
‘not contain lengthy quotations from 
documents’23; and

• Some judges simply give little, if any, 
weight to uncorroborated witness 
evidence. As Leggatt J said in Gestmin 
SGPS S.A. v Credit Suisse (UK) Limited 
[2013] EWHC 3560 at [22]: 

‘… the best approach for a judge to adopt 
in the trial of a commercial case is, in my 
view, to place little if any reliance at all 
on witnesses’ recollections of what was 
said in meetings and conversations …’24

The recommendations of 
the Working Group

Radical reform rejected

The Working Group canvassed and 
reported on a wide range of potential 
reforms. The more radical of the proposed 
reforms were not supported by an 
overwhelming majority of the participants 
in the 2018 survey25. The Working Group 
concluded that ‘there was little appetite for 
radical reform of the current system’26 and 
did not propose any such radical change. 
The reforms rejected on this basis included:
• Lifting privilege in the production of 

witness statements, with disclosure of 
all witness communications and drafts 
(91% against);

• Permitting an opposing party’s 
representative to be present at witness 
interviews (89% against);

• All evidence-in-chief to be given orally at 
the trial (83% against); and

• Examining witnesses prior to trial, 
along the lines of US-style depositions 
(76% against).

An authoritative statement of best practice

The Working Group recommended the 
promulgation of an authoritative statement 
of best practice on the preparation of 
witness statements, to guide practitioners 
and assist in the training and education of 
the profession. This statement is a work in 
progress, but the group recommended that it 
provide, inter alia, that:
• A witness statement be confined to 

evidence a witness would give if asked non-
leading questions about their recollection 
of the events;
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• Witness statements be required to:

 – use the witness’s own words, with 
revisions limited to aiding brevity and 
clarity, without changing meaning or 
emphasis and without ‘spin’; and

 – focus on utility to the trial judge and 
‘not as a tool for internal purposes or 
presentation to the other side’;

• Legal input into the preparation of a 
witness statement should be provided 
with ‘conspicuous care’ and ‘conscious of 
the risk of corrupting memory through 
the process’.

Other procedural reforms

The Working Group also recommended 
that:
• Witness statements should contain a more 

developed statement of the truth, to ensure 
‘that the witness really does understand 
the proper parameters of a statement’ 
and a statement by a solicitor certifying 
compliance with the rules and guidelines;

• Oral examination-in-chief on specific 
issues and topics should be ordered in 
appropriate cases; and

• Witness statements should be limited to 
30 pages, with extensions granted only 
rarely and after a review by the judge of 
the full proposed statement.
A further suggested reform, which 

attracted ‘a significant divergence of views’ 
and a ‘bare majority’ among the members of 
the Working Group, was that, in conjunction 
with the filing of witness statements, the 
parties should exchange detailed narratives 
of their factual cases, to avoid the temptation 
to expand witness statements to fill that 
role27. This was left for further consideration 
by individual courts28.

The Business and Property Courts Board 
has endorsed all of the Working Group’s 
recommendations in-principle and preliminary 
work to implement them is underway.

Conclusion

The extent to which the implementation of 
these reforms will lead to substantive change 
is uncertain. Much will depend upon the 
specificity and prescriptiveness of the statement 
of best practice and the zeal of judges in 
enforcing the reforms. As one UK law firm has 
observed in response to the Report:

‘Our expectation is that practitioners will 
not change the process by which witness 
statements are produced, nor the end 
product, unless the judiciary is seen to 
apply costs sanctions and express criticism 
of non-compliance with the rules …’29

Further, it may be doubted whether these 
measures go far enough to address the 
underlying danger of corruption of witness 
recollection. All too often, in current practice, 
witness statements are much more ‘the 
product of careful reconstruction of events 
and states of mind, based on a meticulous 
examination of all the documents in the case 
by the large teams of lawyers involved’30 than 
an untainted record of the actual recollection 
of the witness. One may doubt whether the 
procedural reforms recommended by the 
Working Group will do much to change this.

In this context, it is a pity the Report does 
not contain a discussion of the perceived 
advantages and disadvantages of the more 
radical reforms which were initially flagged 
for consideration. In particular, the proposal 
for a limited relaxation of litigation privilege, 
to make transparent the process by which a 
witness’s recollection has been ‘refreshed’, 
surely merits detailed consideration. 

As a matter of commonsense and expert 
opinion31, understanding what occurred in 
witness interviews can be critical to assessing the 
reliability of a witness’s evidence. Accordingly, 
the use of privilege to prevent such inquiry has 
been the subject of judicial criticism32. Further, 
attaching privilege to communications 
with non-party witnesses is not justified by 
the need to preserve the confidentiality of 
communications between lawyer and client, 
but only by the less compelling rationale that 
parties in adversarial proceedings should be 
free to investigate and prepare their cases in 
secret33. As French J observed in J Corp Pty 
Ltd v Australian Builders Labourers Federated 
Union of Workers: 

‘The privilege attaching to statements 
taken from potential witnesses may 
not be supportable by public interest 
considerations of the same order as those 
enunciated in Grant v Downs34 … The 
confidentiality which attends their taking 
is of a limited character … It may be that 
the time has come to reconsider whether 
such privilege as attaches to witness 
statements ought to continue …’35

As is increasingly clear from the experience 
of the courts and a substantial body of 
psychological research, current practices in 
witness preparation carry profound risks to 
the reliability and fairness of proceedings, 
which have the potential to corrode public 
confidence in the legal system. It is likely 
that these risks will need to be addressed by 
more than procedural reforms. BN
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High Court clarifies meaning of ‘officer’
Claire Roberts reports on Australian Securities and Investments Commission v King [2020] HCA 4

The High Court has confirmed that 
there is no requirement that a person 
occupy a named office or recognised 

position with rights and duties attached to it in 
order to be an ‘officer of a corporation’ within 
the meaning of that term in the Dictionary of 
the Corporations Act 2001 (Cth) (Act). 

The implications for corporations are 
significant; albeit, probably in some form 
expected. For example, the Australian Law 
Reform Commission had suggested that 
statutory reform might be needed if the 
Court had found otherwise.1

Background 

Mr King was the chief executive officer 
and an executive director of MFS Limited, 
a formerly listed public company that was 
parent of a group of companies including 
MFS Investment Management Pty Ltd 
(MFSIM). Mr King was not a named 
director or secretary of MFSIM. 

Whether Mr King was an ‘officer’ of 
MFSIM pursuant to s 9 of the Act was central 
to the issue of whether he was involved in 
various contraventions of the legislation. 

Section 9 of the Act relevantly provides 
that: ‘officer of a corporation means:
(a) a director or secretary of the corporation; 

or
(b) a person:

(i) who makes, or participates in 
making, decisions that affect the 
whole, or substantial part, of the 
business of the corporation; or

(ii) who has the capacity to affect 
significantly the corporation’s 
financial standing; or

(iii) in accordance with whose 
instructions or wishes the directors 
of the corporation are accustomed 
to act (excluding advice given by the 
person in the proper performance 
of functions attaching to the 
person’s professional capacity or 
their business relationship with the 
directors or the corporation); or …’

Earlier findings

Justice Douglas, sitting in the Supreme Court 
of Queensland, was satisfied at first instance 
that the evidence was ‘sufficient to establish 
at least that [Mr King] participated in the 
making of decisions that affected the whole or a 
substantial part of MFSIM’s business and had 
the capacity to affect significantly its financial 
standing’: (2016) 308 FLR 216 at [679]. 

The Queensland Court of Appeal found 
otherwise. In joint judgment, Morrison, 

McMurdo JJA and Applegarth J indicated 
that they felt compelled to follow a persuasive 
proposition from an earlier Full Federal 
Court judgment: Grimaldi v Chameleon 
Mining NL (No 2) (2012) 200 FCR 296 
(Grimaldi). Grimaldi, in Court of Appeal’s 
reasoning, stood for the proposition that 
an officer must act in an office – with the 
consequence that ‘Para(b) of the definition 
[in the Act] cannot be applied literally..’: 
(2018) 134 ACSR 105 at [246]-[247]. 

Five justices of the High Court overturned 
the Court of Appeal’s finding on this issue 
across two concurring judgments. 
Interpretation of the provision

Chief Justice Kiefel, Gageler and Keane JJ 
found that the Court of Appeal’s approach 
had the consequence of leaving s 9(b) without 
work to do (at [18]). It was clear to their 
Honours that: ‘While para (a) of the definition 
captures individuals who hold a named office 
in a corporation for which the Act prescribes 
certain duties and functions, para (b) captures 
those who do not hold such an office’: [24]. 
Concerns about an excessively broad definition 
were misplaced, because the word ‘of ’ in 
s 9 functions to require that the officer be 
‘engaged, in fact, in the management of [the 
corporation’s] affairs or property’: [39]. 

Their Honours also indicated that the 
Court of Appeal had misstated the effect of 
Grimaldi, which was in fact consistent with 
the High Court’s interpretation ([48] – [59]). 

Justices Nettle and Gordon agreed with 
the orders proposed and expanded upon the 
legislative history of the provision, as well 
as some of the Court of Appeal’s factual 
findings. Their Honours emphasised that a 
broad assessment of a person’s overall influence 
will be required before they are found to fall 
within one of the sub-categories of s 9(b) – for 
example, not just any decision (in relation to 

ss (i)) or any capacity (in relation to ss (ii)) will 
suffice (at [90]-[91]). Their Honours concluded 
that Mr King’s involvement and impact on 
MFSIM was extensive and significant, and 
that without holding an office, his degree of 
influence over the general conduct of MFSIM 
had the capacity to affect significantly its 
standing (at [125]). 
General remarks on regulatory oversight

Both judgments emphasised that people 
who control a corporation should be subject 
to regulatory oversight whether or not they 
hold a formal title. 

Chief Justice Kiefel, Gageler and Keane 
JJ noted that the Act is intended to protect 
shareholders and creditors (at [46]):

‘If the CEO of the parent company of a 
group of companies is allowed to act in 
relation to other companies in the group 
untrammelled by the duties that attach 
to officers in each of the other companies 
in the group, shareholders and creditors 
would be left exposed to an obvious risk. 
It would be an extraordinary state of 
affairs if those who actually determine 
the course of a company’s financial 
affairs could avoid responsibility for 
their conduct by the simple expedient 
of deliberately eschewing any formal 
designation of their responsibilities.’

Justices Nettle and Gordon considered that 
while smaller companies may well be controlled 
by their directors, larger companies often 
feature a board ‘at the apex of the managerial 
pyramid’, with levels of management beneath 
them occupying ‘substantial room for people 
outside the boardroom to have a significant 
effect on a corporation’ (at [94], [95]). Their 
Honours alluded to how broadly the term 
officer might be construed – ‘… we do not 
accept that bankers and other third parties 
could never fall within one or more or para (b)
(i)-(iii) of the definition of ‘officer’ in s 9 of the 
[Act]’: [95], [96]. 
Conclusion 

The Court’s decision provides an important 
clarification. 

As the regulator noted, it ‘sends a clear signal 
to anyone running a company – in name or in 
effect – that they should be responsible and 
held accountable for their actions.’ 2 BN
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Adjournment in the time  
of the pandemic

By Christina Trahanas

Caselaw database searches indicate 
that there have been over 100 
applications for adjournments in 

various courts and tribunals in Australia 
on the basis of the current COVID-19 
pandemic (pandemic). 

This case note summarises three decisions 
of the Federal Court and one decision 
of the Supreme Court of NSW in which 
adjournment applications were made. They 
are, respectively, Capic v Ford Motor Company 
of Australia Limited [2020] FCA 486 
(Capic), Australian Securities and Investments 
Commission v GetSwift Limited [2020] FCA 
504 (GetSwift), Motorola Solutions, Inc. 
v Hytera Communications Corporation Ltd 
[2020] FCA 549 (Motorola) and Quince v 
Quince [2020] NSWSC 326 (Quince). 

In Capic and GetSwift, the Federal Court 
dismissed adjournment applications. In each 
case, the judge (Perram J in Capic and Lee 
J in GetSwift) considered the necessity of 
the Court continuing to function during 
the pandemic against practical difficulties 
that might arise in a large and long virtual 
hearing. Their Honours each found that 
these practical difficulties were not insoluble 
and would not lead to an unfair hearing such 
that adjournment was required.

In Quince and Motorola, the Supreme 
Court and the Federal Court, respectively, 
granted an adjournment. In Quince, the 
Supreme Court (Sackar J) acceded to the 
request to vacate a virtual hearing because 
the case raised an allegation of forgery and 
would involve cross-examination of the first 
defendant on matters of credit. In Motorola, 
the Federal Court (Perram J) adjourned a 
hearing because the inability of witnesses 
to attend the hearing and the potential 
unlawfulness of hearing their evidence 
virtually gave rise to a risk that the rule in 
Browne v Dunn would be 'jettisoned'. 

Capic

The case was set down for a six-week 
hearing commencing on 15 June 2020. The 
respondent applied for an adjournment. 

The issue before the Court was whether 
s 37M of the Federal Court of Australia Act 
1976 (Cth) (FCA Act) and considerations of 

fairness meant that a mode of trial conducted 
over virtual platforms was not feasible and 
that the trial had to be postponed: at [6]. 

Section 37M of the FCA Act provides that 
the overarching purpose of the civil practice 
and procedure provisions is to facilitate 
the just resolution of disputes according to 
the law, and as quickly, inexpensively and 
efficiently as possible.

Justice Perram found that although a 
virtual hearing was challenging, it would 
not result in an unfair or unjust trial. His 
Honour refused the adjournment. 

In arriving at this decision, Perram J 
considered a number of difficulties raised by the 
respondent (at [8]), which may be encountered 
if there was a virtual hearing. These were:
• intermittent internet connections: at 

[10]-[12];

• practitioners not being together physically 
for the trial: at [13];

• difficulties in conferring with expert 
witnesses in the lead up to the trial and 
in expert witnesses conferring to prepare a 
joint report or to give concurrent evidence: 
at [14]-[15];

• practical problems with lay witnesses who, 
for example, did not have a computer or 
who did not know how to use a computer: 
at [16]-[19];

• document management in a virtual 
courtroom would be difficult: at [20];

• the risk that problems may eventuate in 

the future, such as practitioners falling 
sick: at [21]; and

• a virtual hearing would be prolonged and 
more costly: at [22].
Justice Perram found that these issues 

were tiresome, inconvenient and undesirable 
but not insurmountable: at [10]-[11], [13], 
[14]-[15], [17], [19]-[22]. His Honour had 
regard to the fact that technology has 
improved and was continuing to improve: 
at [17], [19], [20]. His Honour also noted 
that the case had been pending for years. It 
commenced in 2016 and had already been 
set for trial twice: at [1], [24].

GetSwift

Two proceedings were scheduled to be heard 
sequentially in the Federal Court. 

The Australian Securities and Investments 
Commission commenced the first 
proceeding (ASIC Proceeding) against 
GetSwift Limited (GetSwift) and certain of 
its officers, including the managing director 
(Mr McDonald). A 6-week hearing on 
liability was scheduled to commence on 9 
June 2020. 

The second proceeding (Class Action) 
canvassed substantially the same issues as 
the ASIC Proceeding. The respondents 
were GetSwift and Mr McDonald. 
A four-week hearing on common issues 
and the determination of the representative 
applicant’s claim was scheduled to 
commence on 17 August 2020.

The defendants in the ASIC Proceeding 
applied to adjourn the ASIC Proceeding. An 
adjournment of the ASIC Proceeding would 
have led to an adjournment of the Class 
Action hearing. 

Justice Lee found that it was possible for a 
virtual trial to be conducted fairly (at [30]) 
and dismissed the adjournment application.

His Honour acknowledged the practical 
difficulties – similar to those raised in 
Capic – of running a virtual hearing but 
considered that they could be overcome 
through cooperation between the parties and 
the Court in the lead up to and during the 
hearing and 'the use of some imagination': at 
[29], [31], [34]. 
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Justice Lee also acknowledged the 
serious nature of the allegations in the 
ASIC Proceedings. However, his Honour 
considered that in the ordinary course these 
allegations should be determined as quickly 
as the business of the Court and fairness 
allowed. His Honour did not "'… perceive 
any real risk of practical injustice’ of at least 
such a dimension as to mean that the case 
ought not proceed': at [38], [40]. 
Common themes in Capic and GetSwift

The issues raised in Capic and GetSwift were 
similar. In addition to the matters summarised 
above, the following points are of note.

First, Perram J in Capic and Lee J in GetSwift 
acknowledged the competing interests at play. 
These included the extraordinary nature of 
the health crisis that had arisen during the 
pandemic and that the Federal Court had 
to continue performing its judicial function 
without prejudice to the parties and in 
circumstances where cessation of business 
was not viable: Capic at [3]-[6], [19], [23], [25]; 
GetSwift at [7]-[9], [38]. Their Honours each 
noted that the present situation was not ideal, 
but that the Court and the parties had to try 
their best to make their hearings work: see, 

e.g., Capic at [25]; GetSwift at [30], [35]. 
Second, Perram J in Capic and Lee J 

in GetSwift commented on the logistics 
and implications for cross-examination of 
witnesses virtually. 

In Capic, Perram J noted at [19] that 
previous authorities underscoring the 
unsatisfactory nature of cross-examination 
by video link were not made in the context 
of the pandemic nor with the benefit of 
platforms such as Microsoft Teams, Zoom 
or Webex. His Honour observed:

My impression of those platforms has been 
that I am staring at the witness from about 
one metre away and my perception of the 
witness’ facial expressions is much greater 
than it is in Court. What is different – 
and significant – is that the video link 
technology tends to reduce the chemistry 
which may develop between counsel and 
the witness. This is allied with the general 
sense that there has been a reduction 
in formality in the proceedings. This is 
certainly so and is undesirable. To those 
problems may be added the difficulties that 
can arise when dealing with objections.

In GetSwift, Lee J observed at [33]:

To the extent that demeanour does play an 
important role in assessing the evidence of 
witnesses, then my experience, particularly 
in the recent trial that I conducted, is 
that there is no diminution in being 
able to assess the difficulty witnesses were 
experiencing in answering questions, or 
their hesitations and idiosyncratic reactions 
when being confronted with questions or 
documents. Indeed, I would go further 
and say that at least in some respects, it was 
somewhat easier to observe a witness closely 
through the use of the technology than 
from a sometimes partly obscured and (in 
the Court in which I am currently sitting) 
distant witness box.

Third, Perram J in Capic drew on his 
experience in running a virtual hearing in 
March 2020 – for example, senior and junior 
counsel communicated via WhatsApp; the 
judge and his associates communicated 
using an instant messaging platform: at [13]. 
Similarly, Lee J noted the Court’s and his 
Honour’s experiences with virtual hearings but 
stated that each case was unique: at [25], [30]. 
Quince

Section 5B of the Evidence (Audio and Audio 
Visual Links) Act 1998 (NSW) states that a 
NSW court may direct that a person give 
evidence by audiovisual link; however, the 
court must not make such a direction if, 
among other things, the direction would be 
unfair to any party to the proceeding.

Justice Sackar vacated the hearing for 
the presentation of lay evidence, finding 

that unfairness arose from the inability 
to cross-examine the first defendant in a 
conventional setting: at [15], [17], [20]. The 
plaintiff claimed that certain transfers or shares 
were forgeries and sought to cross-examine the 
first defendant about the forgeries: at [5], [7]. 
Also, there was no clear documentary trail or 
other circumstantial evidence: at [7]-[8]. Justice 
Sackar stated at [8] and [16]: 

The exercise clearly depends upon 
a careful analysis of the facts and a 
careful observation of all concerned, 
which would include, [the plaintiff] 
as well because one must assume his 
credit will also need careful scrutiny.  
…

[I]t does seem to me that when 
allegations of this sort are made and 
where there is not an abundance 
of corroborative or other material, 
demeanour, rightly or wrongly, may 
well play a very significant part in the 
determination ultimately of whether 
such a serious allegation would be made 
out on a Briginshaw or s 140 basis. 

Motorola

The respondent requested the adjournment 
as several of the respondent’s witnesses were 
located within the mainland of the People’s 
Republic of China. They could not attend 
the hearing and it was arguably not possible 
to cross-examine them via video link 
without permission from China. The process 
for obtaining permission was slow: at [2]-[3].

Although the applicant did not require 
the affected witnesses for cross-examination, 
it stated that it intended to submit that the 
Court should not accept their evidence: 
at [4]. Related to this, in due course, the 
applicant stated that it would contend that 
there was an exception to the rule in Browne 
v Dunn where a witness was not allowed to 
enter Australia to give evidence nor allowed 
to give evidence from China by video: at [6].

In deciding to vacate the hearing, Perram J 
weighed various prejudices to the parties, and 
found that the scales favoured the respondent. 
The applicant was exposed to the prejudice 
of the matter, which was part-heard, being 
delayed for an uncertain duration: at [12]. 
In addition, the applicant sought a general 
injunction restraining the respondent from 
infringing its copyright and patents, which 
could be undermined if the hearing was 
vacated: at [13]-[15]. The respondent was 
exposed to the risk that it may be denied the 
opportunity to present exculpatory material: 
at [8]-[11]. Justice Perram stated that he 
felt 'distinctly uneasy about commencing 
a hearing in which one possible outcome 
is the jettisoning of an important rule of 
cross-examination': at [16].  BN
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COVID-19 and Detention
By Celia Winnett

The COVID-19 pandemic gives 
rise to unique challenges, and 
dangers, in detention environments. 

Detainees in Commonwealth immigration 
detention facilities, and in prisons, are 
necessarily limited in their ability to protect 
themselves from illness. This is because 
their freedom of movement, capacity to 
avoid gatherings of people in close confines, 
access to medical care and ability to procure 
hygiene products and protective equipment 
is subject to the conditions that prevail from 
time to time in the facilities in which they 
are housed. The courts have accepted that 
the relationship of dependence inherent in 
custodial arrangements gives rise to a duty of 
care owed by prison authorities to prisoners,1 
and by the Commonwealth to persons held 
in immigration detention.2 That duty of care 
lies at the heart of several legal actions recently 
brought by human rights organisations in 
an attempt to protect the health rights of 
detainees during the pandemic. 

In the immigration context, the Human 
Rights Law Centre (HRLC) filed a High 
Court challenge in late April 2020 against 
the Minister for Home Affairs and the 
Commonwealth, on behalf of a refugee in 
immigration detention who has numerous 
medical conditions that render him 
particularly vulnerable to severe illness or 
death should he contract COVID-19. The 
plaintiff seeks orders that the Minister not 
detain him in conditions where he cannot 
practise physical distancing – for example, 
housing him in a shared bedroom with a 
shared bathroom. The HRLC notes that 
almost 1,400 people remain in immigration 
detention in Australia, and that their living 
conditions often require them to eat in 
crowded locations, share bathrooms and 
sleep in rooms with up to six people.3

Shortly thereafter, the Public Interest 
Advocacy Centre lodged a group complaint 
with the Commonwealth Ombudsman 
on behalf of 13 men held in Australian 
immigration detention. The complaint asks 
the Ombudsman to conduct an urgent 
inspection of detention facilities 'to examine 
the adequacy of conditions and measures 
being taken to mitigate and manage the 

dangers posed by COVID-19 to detainees 
and staff'. It notes that the complainants, 
who have various chronic health conditions, 
are 'held in close proximity and rely on shared 
facilities such as kitchens and bathrooms, 
making social distancing near impossible'.4

In the prison context, the Fitzroy Legal 
Service and HRLC filed proceedings in 
the Supreme Court of Victoria on behalf 
of Mr Rowson, a prisoner suffering from 
heart disease and other serious medical 
issues, seeking orders releasing him from 
Port Phillip Prison 'because of his health 
risks, including the risk that he will die, if 
he is infected with the COVID-19 virus'.5 
On 1 May 2020, the Court gave judgment 
on the plaintiff’s application for urgent 
interlocutory relief. Justice Ginnane found 
that Mr Rowson had established a prima 
facie case that the prison authorities had 
breached their duty to take reasonable care 

for his health.6 His Honour noted various 
features of Mr Rowson’s living environment 
that could be addressed to reduce the risks 
to his health – for example, social distancing 
measures were not adopted, including at 
times when prisoners were required to queue 
for food/ medication or to work in activities 
such as the laundry; prisoners were limited 
to purchasing one bar of soap a week; and 
prisoners were responsible for cleaning and 
other tasks relating to the prison’s operation.7 

However, the Court found that the balance 
of convenience did not favour Mr Rowson’s 
release from prison, in circumstances where 
(inter alia) Mr Rowson still had much of 
his sentence to serve, the means by which 
he could remain in State custody outside of 
prison was not clear, and no diagnosis of an 
infected person in prison had yet occurred.8 
Rather, his Honour held, the appropriate 
outcome for preserving Mr Rowson’s health 
during the conduct of the proceeding was for 
the defendants to undertake an independent 
risk assessment of the risk to prisoners and 
employees working in the prison, and to 
implement any recommendations arising 
from that assessment.9 Nonetheless, Ginnane 
J noted in obiter that he considered that the 
Court would have power to make the order 
sought by Mr Rowson 'in an extreme case 
under its inherent jurisdiction to preserve 
the subject matter of litigation'.10 BN

ENDNOTES

1 See, e.g., New South Wales v Bujdoso (2005) 227 CLR 1 at [44].
2 See, e.g., MZYYR v Secretary, Department of Immigration and Citizenship 

(2012) 129 ALD 331 at [20]; S v Secretary, Department of Immigration 
and Multicultural and Indigenous Affairs (2005) 143 FCR 217 at [199], 
[218], [220]; Secretary, Department of Immigration and Multicultural and 
Indigenous Affairs v Mastipour (2004) 207 ALR 83 at [35]-[36], [127].

3 https://www.hrlc.org.au/news/2020/4/21/legal-challenge-refugee-at-
covid-19-risk.

4 https://piac.asn.au/2020/05/07/covid-19-group-complaint-for-asylum-
seekers-at-risk-in-immigration-detention-calls-for-urgent-investigation/.

5 Rowson v Department of Justice and Community Safety [2020] VSC 236 
(Rowson) at [1].

6 Rowson at [11], [98].
7 Rowson at [97].
8 Rowson at [12], [94].
9 Rowson at [13], [102].
10  Rowson at [93].
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The hair dryer and the samurai sword  
- the impact of COVID-19  

on bail determinations
By Chris Taylor

In two recent decisions, the Supreme 
Court has considered the impact of 
COVID-19 on bail determinations.

Justice Hamill considered COVID-19 
issues in granting bail in the matter of 
Rakielbakhour v DPP [2020] NSWSC 
323. In contrast, Wright J considered 
that COVID-19 considerations were not 
such as to justify the removal of reporting 
conditions in the matter of R v Davis [2020] 
NSWSC 472.

Rakielbakhour v DPP 
[2020] NSWSC 323

In Rakielbakhour, the applicant made a 
release application under the Bail Act. 
The proceedings were conducted by means 
of a virtual court room. Rakielbakhour was 
charged with two serious domestic violence 
offences involving allegations that he 
repeatedly punched his wife to the face and 
body before hitting her to the face and head 
with a hair dryer. The applicant had entered 
pleas of not guilty and provided 'what might 
be thought to be an unlikely version of events' 
(Rakielbakhour at [6]). 

However, the prosecution faced a 
'significant problem', in that the alleged 
victim had indicated that she did not wish 
to give evidence, indeed she gave a positive 
account that exculpated her husband, 
the applicant. Nevertheless, his Honour 
considered that 'there appears on the 
evidence to be a case to answer.' The applicant 
had a relatively minor criminal history. 
The applicant tendered a body of evidence 
concerning the COVID-19 pandemic. That 
material included information as to the 
spread of COVID-19 as at 30 March 2020. 

Justice Hamill considered that the 
pandemic may be relevant to following 
provisions of the Bail Act:
i) Section 18(1)(m) – the need for an 

accused person to be free for any other 
lawful reason – in as far as there was 
a need for the applicant to 'protect 
themselves from infection and to 
support their family if there is evidence 
to support such a finding.' This was 
relevant to the applicant because of the 
father’s ill-health;

ii) Section 18 (1) (h) – length of time – in 
as far as 'many cases have been, and will 
be, adjourned or delayed;

iii) Section 18 (1) (l) – need to prepare / 
obtain legal advice – in that Hamill J 
considered the audiovisual suites are 
finite and that the AVL facilities must 
be under great strain.

In so holding, Hamill J made reference to 
Re Broes [2020] VSC 128, and allowing for 
the differences in the legislative frameworks, 
considered the observations of Lasry J in that 
decision to be relevant to the considerations 
that arose under similar provisions of the 
New South Wales Bail Act. 

His Honour considered all of the relevant 
matters under s 18, and made an assessment of 
the risks involved in release. His Honour was 
satisfied that the bail concerns raised by the 
prosecution were able to be mitigated by the 
imposition of strict conditions. Accordingly, 
his Honour found that the concerns that 
arose under s 17 of the Bail Act were not 
'unacceptable risks' for the purpose of s 19.

Bail was accordingly granted, with a series 
of conditions including the imposition of a 
'form of house arrest' requiring the applicant 
to remain at home with few exceptions 
including reporting to police (ordered to take 
place three days a week), to attend medical 
appointments, to work on specific job sites and 
in the event of medical emergency. Various 
further conditions relating to the safety of the 
alleged victim were also imposed, including 
that the applicant was not to have any contact 
with the alleged victim in any way.

R v Davis [2020] NSWSC 472

Justice Wright rejected an application to 
delete a reporting (to police) condition in the 
matter of R v Davis [2020] NSWSC 472.

The applicant had been charged with 
murder further to allegedly striking the 
deceased on the head with a samurai 
sword. Bail had initially been granted by 
Rothman J (R v Davis [2018] NSWSC 
1831). Rothman J had imposed numerous 
conditions including a condition requiring 
security of $493,000, that the applicant 
undertake and accept electronic monitoring, 
and that the applicant report to police, daily. 
That condition came to be varied such that 
the applicant was required to report on 
weekdays. The application before Wright 
J was to remove completely the condition 
requiring the applicant to report to police. 

The applicant submitted that the reporting 
condition was no longer appropriate on a 
number of bases. The principal matter relied 
upon by the applicant was the risk created by 
COVID-19. His Honour accepted that the 
applicant’s 63 year old mother had emphysema 
and asthma and an enlargement of the right 
heart ventricle, including specifically chronic 
obstructive pulmonary disease. Further, 
his Honour found that she was particularly 
vulnerable to adverse consequences if she were 
to contract COVID-19. The applicant lived 
with his mother.

One part of the applicant’s submission 
was that, given her special vulnerability, the 
applicant’s mother should not be exposed to 
the increased risk of contracting COVID-19 
by a member of her household being 
exposed to an uncontrolled environment 
five times a week, as a result of complying 
with the reporting condition. The applicant 
also submitted that, even though he was 
not especially vulnerable, he should also 
not be exposed to any unnecessary risk, 
especially when 'it is the express policy of the 
government that individuals should practise 
isolation and social distancing'. It was said 
that the continued reporting to police 
places at risk: the applicant’s mother; the 
applicant; the co-accused; and, the general 
community. The applicant submitted that 
these considerations together with the other 
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existing stringent conditions rendered the 
reporting condition more onerous than 
necessary and not reasonably necessary to 
address the bail concerns. 

Justice Wright did not accept these 
submissions. While his Honour accepted 
that there was some risk in reporting, his 
Honour held that the risk of infection to the 
accused, his co-accused and the community 
was not such as to justify removing the 
reporting condition (at [35]). In so holding, 
Wright J noted that the exemptions under the 
relevant public health order, which included 
travel for the purpose of fulfilling legal 
obligations, 'indicates that the governmental 
authorities do not consider any risk inherent 
in such compliance is sufficient, at this stage, 

to outweigh the benefits and community 
interest in having such legal obligations 
properly complied with.' 

The risk to the applicant’s mother (which 
his Honour accepted was a serious concern) 
would not be appropriately managed simply 
by removing the reporting condition. The 
co-accused, Ms Quinn, also lived with the 
applicant. Ms Quinn would be required 
to continue to report thus, the risk of the 
applicant’s mother contracting COVID-19 
because of a member of the household 
reporting to police would not be effectively 
reduced or eliminated by removing the 
applicant’s reporting condition.

After considering the evidence Wright 
J found it unlikely the applicant would be 

required to use public transport to report. 
His Honour also rejected the contention 
that, if the applicant travelled to the police 
station by private vehicle, he would be 
exposing his household to a substantially 
greater risk in comparison to attending a 
used car yard, buying essential groceries or 
similar activities (at [40]).

In refusing the application to vary the 
bail conditions, Wright J held that the 
bail reporting conditions were reasonably 
necessary to address the bail concerns, 
were reasonable and proportionate to the 
charge of murder, were appropriate to the 
bail concerns and were not more onerous 
than necessary. BN
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Recovery of non-economic damages 
for breach of consumer guarantees 

Parisa Hart reports on Moore v Scenic Tours Pty Ltd [2020] HCA 17

The High Court has unanimously 
held that Part 2 of Civil Liability Act 
2005 (NSW) (the CLA) does not 

limit or preclude the recovery of damages for 
‘disappointment and distress’ for breaches of 
consumer guarantees under the Australian 
Consumer Law (ACL) if they arise from a 
breach of contract. 

Background 

The plaintiff, Mr Moore, and his wife 
booked a river cruise with Scenic Tours 
(Scenic) which was promoted as ‘a once in 
a lifetime cruise along the grand waterways of 
Europe’ in ‘all-inclusive luxury’. 

The tour was scheduled to commence in 
Paris on 31 May 2013 and proceed along the 
Rhine, Main and Danube Rivers, departing 
from Amsterdam on 3 June 2013 and 
concluding on 17 June 2013 in Budapest. 
However, the Rhine and Main Rivers 
were flooded due to unpropitious weather 
conditions and the cruise lasted only three 
days instead of ten days. Instead, the cruise 
passengers had to travel many hours by bus 
and by the time of the conclusion of the 
cruise in Budapest they had had to change 
ship at least twice. 

Representative proceedings were 
commenced against Scenic in the Supreme 
Court of New South Wales on behalf of 
Mr Moore and 1,500 passengers who booked 
cruises with Scenic between the same period 
of time (‘group members’). Mr Moore was the 
lead plaintiff in these proceedings. He claimed 
that Scenic breached sections 60 and 61 of the 
ACL for the following reasons: 
• Scenic failed to exercise due care and skill 

in the supply of the tours; 

• The tours were not reasonably fit for the 
purpose that Mr Moore and each of the 
group members acquired them; and

• The tours were not of a nature and quality 
as could reasonably be expected to achieve 
the result that Mr Moore and each of the 
group members wished those services 
to achieve. 
Mr Moore argued that Scenic ‘knew or 

should have known’ about likely severe 

weather conditions but chose not to cancel 
the tours or inform the passengers in a timely 
fashion in order to give them an opportunity 
to cancel their trips. He claimed damages for 
loss suffered pursuant to sub-sections 267(3) 
and (4) of the ACL, including damages for 
‘disappointment and distress’ pursuant to s 
267(4). That section provided: ‘The consumer 
may, by action against the supplier, recover 
damages for any loss or damage suffered by the 
consumer because of the failure to comply with 
the guarantee if it was reasonably foreseeable 
that the consumer would suffer such loss or 
damage as a result of such a failure.’ 

Scenic contended that section 275 of 
the ACL picked up and applied section 
16 of the CLA as a surrogate law of the 
Commonwealth. Section 275 provided:

‘If:
 (a)   there is a failure to comply with a 

guarantee that applies to a supply of 
services under Subdivision B of Division 
1 of Part 3-2; and

 (b)   the law of a State or a Territory is the 
proper law of the contract;

that law applies to limit or preclude liability 
for the failure, and recovery of that liability (if 
any), in the same way as it applies to limit or 
preclude liability, and recovery of any liability, 
for a breach of a term of the contract for the 
supply of the services.’

Section 16(1) limits awards of 
non-economic loss in personal injury claims 
by providing that:

‘No damages may be awarded for non-economic 

loss unless the severity of the non-economic loss is 
at least 15% of a most extreme case.’

Scenic argued that Mr Moore was therefore 
precluded from recovering damages of that 
kind because his claim for personal injury 
damages for non-economic loss was not at least 
15% of a most extreme case. This issue became 
the focus of the dispute in the High Court. 

The issues 

At first instance, Garling J in the Supreme 
Court of NSW found Scenic to be in breach 
of sections 60 and 61(1) of the ACL and 
awarded Mr Moore $10,990 in damages 
for loss of value and $2,000 in damages 
for disappointment and distress pursuant 
to sections 267(3) and (4) of the ACL 
respectively, plus interest: at [18].

His Honour took the view that section 
275 of the ACL picked up and applied 
section 16 of the CLA as surrogate federal 
law but had no application in Mr Moore's 
claim because he suffered disappointment 
and distress outside New South Wales. 
Therefore, his Honour rejected Scenic's 
argument and stated that Mr Moore's claim 
was not precluded by section 16 of the CLA.

The New South Wales Court of Appeal 
upheld Justice Garling’s decision that Scenic 
had contravened sub-sections 61(1) and (2) 
of the ACL and that section 275 of the ACL 
applied section 16 of the CLA as a law of New 
South Wales to limit or preclude Scenic’s 
liability for failure to comply with consumer 
guarantees. The Court set aside his Honour's 
award of damages for disappointment and 
distress on the basis that section 16(1) was 
not subject to geographical limitations and 
applied to losses suffered overseas as well. 

The High Court's decision

In the High Court, Mr Moore argued that: 
• section 275 of the ACL did not pick up 

and apply section 16(1) of the CLA; 

• damages claimed for disappointment and 
distress as a result of breach of a contract 
to provide a pleasant and relaxing holiday 
were not precluded by section 16(1) of the 
CLA because they were not damages for 
personal injury; and
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• section 16 of the CLA does not apply 
to claims for damages where the loss 
occurred outside New South Wales.

Does s 275 of the ACL apply 
part 2 of the CLA to limit and 
preclude recovery of damages?

Mr Moore relied on Wallis v Downard-
Pickford (North Queensland) Pty Ltd (1994) 
179 CLR 388 and submitted that section 
275 of the ACL only applied to limit or 
preclude liability for breach of contract, 
not to laws concerning quantification of 
recoverable damages. He submitted that 
section 16 of the CLA was a law which 
governed the assessment and quantification 
of damages and did not impose limitations 
on liability. The plurality (Kiefel CJ, Bell, 
Gageler, Keane, Nettle and Gordon JJ) 
rejected Mr Moore’s submission and held 
that the natural reading of section 275 
leads to the conclusion that the section 
imposes limitations on both ‘liability’ and 
‘recovery of damages’. The Court held that 
the purpose of section 275 of the ACL was 
to pick up and apply those state and territory 
laws that limit amounts of damages that 
might be recovered under section 267(3) 
and (4) of the ACL. Therefore, section 16(1) 
was picked up and applied by section 275 to 
limit the recovery of damages. 
Do damages for disappointment 
and distress constitute personal 
injury damages for non-economic 
loss under part 2 of the CLA?

Scenic relied on Baltic Shipping Co v Dillon 
(1993) 176 CLR 344 in contending that the 
appellant's disappointment and distress was 
an ‘injury’ and ‘impairment to his mental 
condition’ in circumstances in which his 
expectations of ‘pleasure, entertainment or 
relaxation were unfulfilled ’. Scenic further 
submitted that disappointment and distress 

constituted ‘pain and suffering’ or ‘loss of 
amenities of life’ under the definition of ‘non-
economic loss’ in section 3 of the CLA: at [39].

Mr Moore submitted that his claim for 
recovery of damages for disappointment 
and distress was not by nature a personal 
injury claim and, therefore, part 2 of the 
CLA did not apply. He further argued that 
his ‘reaction of disappointment’ to Scenic’s 
breach of a promise to provide a relaxing 
holiday was ‘a normal and healthy response’ 
and was not an ‘impairment of his mental 
condition’ within the definition of ‘ injury’ 
and ‘non-economic loss’ in section 3 of the 
CLA: at [40]. 

The plurality rejected Scenic’s submission 
on the basis that it invited the Court to 
disregard the distinction between the 
disappointment and distress resulting from 
breach of a contract and disappointment as 
a consequence of personal injury, therefore, 
it was ‘untenable’ in light of the decision in 
Baltic Shipping: at [42].

The plurality held that: ‘Disappointment 
at a breach of a promise to provide recreation, 
relaxation and peace of mind is not an 
"impairment" of the mind or a "deterioration" 
or "injurious lessening or weakening" of the 
mind. Frustration and indignation as a 
reaction to a breach of contract under which 
the promisor undertook for reward to provide 
a pleasurable and relaxing holiday is, of itself, 
a normal, rational reaction of an unimpaired 
mind’. Consequently, Mr Moore's claim was 
for damages resulting from Scenic’s breach 
of contract, not for personal injury: at [41]. 

The plurality also made the following 
observations: 
• the decision in Flight Centre Ltd v 

Louw (2010) 78 NSWLR 656 was 
incorrectly decided because it held 
that disappointment and distress was 
an ‘impairment’ of a person’s mental 
condition: at [48];

• New South Wales v Ibbett (2005) 65 
NSWLR 168 and New South Wales v 
Corby (2010) 76 NSWLR 439 were 
concerned with damages consequential 
upon personal injury not for a breach 
of contract, and so did not stand as 
authority for the proposition that a 
claim for damages for breach of contract 
for disappointment or distress from a 
breach of a contract to provide pleasure, 
relaxation and freedom from molestation 
is a claim for non-economic loss relating 
to personal injury within the scope of Part 
2 of the CLA: at [50]; and

• in Insight Vacations Pty Ltd v Young 
(2010) 78 NSWLR 641 the plaintiff's 
claim for disappointment and distress 
arose from physical injuries she sustained 
in the course of her holiday and was 
distinguishable from Mr Moore's claim 
which was occasioned by a breach of 
contract: at [53].
Edelman J agreed with the plurality but 

provided further reasoning in support of the 
conclusion that Part 2 of the CLA applies 
exclusively to damages that ‘are consequential 
upon physical injury’ rather than those arising 
from a breach of contract (at [62]-[75]).

His Honour concluded that section 16 of 
the CLA is subject to two constraints: 

Part 2 of the CLA applies to an award of 
‘personal injury damages’ which borrows its 
definition from the law of torts: at [72]; and

this section is heavily concerned with 
compensation for personal injury in the law 
of torts and only applies to non-economic 
loss as defined in section 3 and within the 
ambit of s 11A(2) of the CLA: at [74].

Therefore, Part 2 only applies to damages 
arising from personal injury claims. BN
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A Significant Possibility that an 
Innocent Person has been Convicted: 

Pell v The Queen (2020) 94 ALJR 394, [2020] HCA 12
By Ann Bonnor

Following a trial by jury, Cardinal Pell 
was convicted of sexual penetration 
of a child under 16, and indecent 

acts with a child under 16. As reported in 
Bar News (Summer) 2019, the majority of 
the Victorian Court of Appeal dismissed 
his appeal. 

On 7 April 2020, in a unanimous judgment, 
the High Court granted special leave, quashed 
Pell’s convictions and entered judgments of 
acquittal in their place. The Court found 
that there was a significant possibility that an 
innocent person had been convicted because 
the evidence did not establish guilt to the 
requisite standard of proof. 

Background

All of the offences were alleged to have been 
committed in St Patrick’s Cathedral, East 
Melbourne, following celebration of Sunday 
solemn Mass and within months of Pell 
becoming Archbishop of Melbourne. 

The victims of the alleged offending were 
two choirboys, 'A' and 'B'. B died some years 
before trial. Pell’s convictions followed a 
second trial, the first having resulted in a 
hung jury. A gave evidence in the first trial, 
and an audiovisual recording of his evidence 
was admitted in the second trial. 

A gave evidence of two incidents: that Pell 
sexually assaulted him and B in the sacristy 
after celebration of solemn Mass on a date 
between 1 July and 31 December 1996 
(comprising four offences) and of a further 
act of indecency on A after another such mass 
between 1 July 1996 and 28 February 1997. 

High Court decision

Unreasonable verdict principles

The Court held that, in determining whether 
the verdict of the jury is unreasonable in a 
case such as Pell, an appellate court proceeds 
upon the assumption that the evidence of 
the complainant was assessed by the jury 
to be credible and reliable (at [39]). Having 
accepted this evidence, the appellate court 
must then examine the record to see whether, 
by reason of inconsistencies, discrepancies, 
or other inadequacy, or in light of other 
evidence, the court is satisfied that the jury, 

acting rationally, ought nonetheless to have 
entertained a reasonable doubt as to proof of 
guilt (at [39]). 

Pell’s case

The prosecution case was wholly 
dependent upon A’s evidence. A’s 
credibility ultimately was not questioned. 
However, evidence from 23 other 
participants in the masses called into 
question the likelihood of Pell having 
had the opportunity to commit the acts 
alleged (the 'opportunity witnesses'). 

The Court of Appeal majority subjectively 
assessed A as being compellingly truthful. 
The High Court found that this drove 
their analysis of the consistency and 
cogency of A’s evidence, and the capacity 
of the opportunity witnesses’ evidence to 
engender a reasonable doubt. The appeal 
court’s reasoning failed to engage with 
whether, against this body of evidence, it 
was reasonably possible that A’s account 
was not correct (at [46]). 

The Court found that the evidence 
as a whole was not capable of excluding 
a reasonable doubt as to Pell’s guilt, 
notwithstanding that the jury found A 
to be credible and reliable (at [58]). In 
summary, reasons for this finding included 
the following. 

First, acceptance of A’s account required 
finding that – contrary to a powerful body 
of evidence of Pell’s practice – Pell did not 
stand on the steps of the Cathedral greeting 
congregants for 10 minutes or longer after 

Sunday solemn Mass (at [57], [103]). This 
was a critical issue (at [91]). 

The Court of Appeal held that the 
recollections of the opportunity witnesses 
must have been affected by ritual that 
developed after the dates of the alleged 
offences. The High Court found this 
treatment to be wrong (at [91]). 

The master of ceremonies, Portelli, 
gave unchallenged evidence of actually 
recalling being beside Pell as he greeted 
congregants on 15 and 22 December 
1996 – the only two occasions on which 
Pell celebrated Sunday solemn Mass in 
the Cathedral in 1996 (at [23], [88]). 
He and other witnesses gave evidence of 
this practice (at [59]-[75]). Together, this 
evidence raised lively doubts as to the 
commission of the offences (at [91]).

Secondly, the Court found that evidence 
that a defining feature of religious observance 
was adherence to ritual and compliance with 
established practice, had particular probative 
value in this case (at [93]). 

Unchallenged evidence was given that 
Catholic church teaching requires an 
archbishop to be accompanied while in a 
church, at least while robed (at [102]). It was 
Portelli’s role to ensure compliance. He gave 
unchallenged, and corroborated, evidence 
of accompanying Pell to the sacristy after 
solemn Mass on 15 and 22 December 1996 
(at [61], [77]). 

Thirdly, acceptance of A’s account 
required finding that over an interval 
of some five to six minutes – after A said 
that he and B had broken away from the 
procession – no other person entered the 
priests’ sacristy while the assaults took place. 
Once the procession had ended, a ‘hive of 
activity’ would start, with continuous traffic 
into and out of the sacristy (at [107]-[117]). 

Additional inconsistencies included 
that, on the evidence, it might reasonably 
be expected that if A and B had left the 
procession, they would have encountered the 
(six to 12) altar servers. It was also odd that 
they did not encounter any concelebrant 
priests, who would have been expected to go 
to the sacristy to disrobe after the procession 
(at [110]). 
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Assuming the jury assessed A’s evidence 
as thoroughly credible and reliable, the 
issue was whether the compounding 
improbabilities caused by unchallenged 
evidence nonetheless required the jury, 
acting rationally, to have entertained a doubt 
as to Pell’s guilt (at [119]). The Court found 
that plainly they did. As a consequence, 
making full allowance for the advantages 
enjoyed by the jury, there was a significant 
possibility that an innocent person had been 
convicted (at [119]). 

In relation to the second incident, the 
capacity of the evidence to support the guilty 
verdict suffered from the same deficiency (at 
[120]-[122]). 

Use of video recordings of evidence in appeals

In conducting its hearing, the Court of 
Appeal watched video recordings of the trial 
evidence of four witnesses, including A. 

The High Court found that the approach 
taken by the Court of Appeal should not 
generally be adopted. There may be cases 
where there is something particular in 
a video recording that is apt to affect an 
appellate court’s assessment of the evidence, 
which can only be discerned visually or by 
sound, providing a real forensic purpose 
to the appellate court’s examination of the 
recording (at [36]). However, such cases will 
be exceptional (at [36]). 

The Court emphasised that it is within 
the province of the jury, as representative 
of the community, to assess credibility of 
a witness (at [37]). An appellate court’s 
functions do not involve the substitution of 
trial by that court for trial by jury; generally, 
an appeal court should not seek to duplicate 
this function (at [37]). The jury assesses 
credibility on the basis that its decisions are 
unanimous, and after the benefit of sharing 
their subjective assessments. Judges of 
appeal do not perform the same function in 
the same way, or with the same advantages 
(at [37]). This demarcation has not been 
superseded by improvements in technology 
(at [38]). BN

St Patricks Church 
in Melbourne
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Introduction

Justice delayed is justice denied. But no 
such criticism could be levelled at the 
spectacular legal proceedings leading 

up to the Black Lives Matter rally held 
in Sydney on 6  June  2020. With the first 
instance hearing and appeal all heard within 
24 hours, the efficiency of the proceedings 
culminating in Raul Bassi v Commissioner of 
Police (NSW) [2020] NSWCA 109 (Bassi v 
Police) was noteworthy.

Bassi v Police had the hallmarks of a 
showdown for the ages. In the one corner, the 
implied constitutional freedom of political 
communication. In the other, the need to 
enforce public health measures deployed 
in response to the COVID-19 pandemic. 
Ultimately, however, the case was resolved 
via statutory construction.
The context

Mr Raul Bassi (Mr Bassi) organised an 
assembly in response to the death of 
Mr George Floyd in Minneapolis, USA; in 
furtherance of the Black Lives Matter cause 
in general; and in memory of an Indigenous 
Australian, Mr David Dungay: at [5].

The Court described the context of the 
assembly as follows:

‘Mr Floyd’s death and the circumstances 
in which it occurred have sparked public 
protests throughout the United States 
and indeed throughout the world. These 
protests have been occurring, however, 
at a time when the world including 
Australia, has been dealing with the 
COVID-19 pandemic. One of the public 
health measures deployed in response 
to the pandemic has been "social 
distancing" with related restrictions 
being placed upon public gatherings. 
These measures have been designed 
to minimise the scope for community 
transmission of the coronavirus.’

In organising that assembly, Mr Bassi had 
regard to Part 4 the Summary Offences Act 
1988 (NSW) (Act), which creates a regime 
whereby a proposed public assembly can 
obtain the status of an ‘authorised public 
assembly’: at [12]. Participants in such an 

assembly enjoy immunity from offences to 
which they might otherwise be susceptible, 
such as offences relating to participation in 
an unlawful public assembly, and offences 
concerning the obstruction of persons or 
vehicles in a public place: at [12]. 

A person seeking to organise a public 
assembly can use a form prescribed by 
the Summary Offences Regulation 2015 
(NSW) addressed to the Commissioner 
of Police (Commissioner), which gives 
notice of the intention to assemble and 
sets out particulars of the proposed event 
(Form 1): at [15]. If a Form 1 is provided to 
the Commissioner at least seven days prior 
to the event and the Commissioner has not 
notified non-opposition to it, then (if the 
Commissioner seeks to block the assembly) 
the Commissioner assumes the onus of 
securing an order prohibiting the event. If, 
on the other hand, a Form 1 is given less 
than seven days prior to the event, then the 
organiser of the assembly carries the onus to 
secure court authorisation for it: at [17].
The sequence of events

On 29 May 2020, Mr Bassi emailed a Form 1 
to the Commissioner giving notice that, at 
3:00pm on 6 June 2020, approximately 50 
persons intended to assemble in Chippendale 
(Notice of Intention): at [19]. Leading up to 
the assembly, however, public support for the 
cause intensified, and Mr Bassi contacted 
the Chief Inspector of Police to inform him 
that a bigger location was required: at [22].

On 4 June 2020, the Chief Inspector met 
Mr Bassi to discuss the proposed assembly 
(Meeting). A certain Sergeant who, it was 
inferred, also participated in the Meeting, 
prepared an amended Form 1 to reflect the 
new particulars of the proposed assembly and 
sent it to Mr Bassi: at [24]-[26]. The Sergeant’s 
covering email (Sergeant’s Email) stated:

I have added that the event is a mobile 
procession as well as a vigil, you will 
start at Town Hall with about 5,000 
people at 3.00pm.

…

Could you please confirm that you 
agree with this amended Form 1 and 
please bring a signed copy on Saturday 
6 June to hand to [the Chief Inspector].

The Commissioner initiates proceedings

Subsequent to the Sergeant’s Email, the 
Commissioner’s view as to the advisability 
of the assembly changed: at [44]. On the 
afternoon of 5 June 2020, the Commissioner 
commenced proceedings in the Common 
Law Division of the Supreme Court of New 
South Wales seeking an order prohibiting the 
holding of the rally: at [29]. At the conclusion 
of an urgent hearing held that evening, the 
primary judge took the view that, by reason of 
the radical change in the number of proposed 
attendees (from 50 to 5000 attendees) as well 
as the change of venue, there was no notice 
given on 29 May 2020 for the assembly 
ultimately proposed: at [31]. The primary 
judge took the view that notice of the rally, 
in the form in which it was to occur, was only 
given on 4 June 2020 following the Meeting 
that day: at [31].

The appeal

Shortly before noon the next day, Mr Bassi 
lodged an appeal. The Court of Appeal 
comprising Bathurst CJ, Bell P and Leeming 
JA assembled and, at 2.45pm, allowed the 
appeal and declared the event an ‘authorised 
public assembly’: at [1]-[2]. Although noting 
(at [7]) that ‘[c]ompeting public interests 
of great importance were thus potentially 
engaged’, and while expressing some 

Black Lives Matter rally  
wins last minute appeal

By Benjamin Goodyear reports on Raul Bassi v Commissioner of Police (NSW) [2020] NSWCA 109
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sympathy with the view taken by the primary 
judge, the Court ultimately held (at [38]) that:

the better view of the matter is that Mr 
Bassi gave a timely notice, that is to say, 
a notice of intention to hold a public 
assembly more than seven days prior to 
it taking place, and that, although the 
particulars of this assembly changed 

very significantly, that did not mean 
that the original Notice of Intention 
had ceased to have legal efficacy or that 
the modified notice issued on 4 June 
2020 was a new notice which, because 
only issued within seven days of the 
proposed assembly, required Mr Bassi 
to obtain authorisation …

The final step in the court’s reasoning 
was the finding that the Sergeant’s 
Email ‘amounted to a communication 
of non-opposition’ by the Commissioner 
within the meaning of the Act, as that was 
the ‘natural meaning of the email’: at [42]. 

Some 15 minutes later, the 
rally commenced.  BN

R
oc

co
 F

az
za

ri



32  [2020] (Winter) Bar News

RECENT DEVELOPMENTS

The Impact of COVID-19 on Sentencing
Scott v R [2020] NSWCCA 81 and  

Cabezuela v R [2020] NSWCCA 107
By amian Bea ls

On 29 April 2020, the New South 
Wales Court of Criminal Appeal 
allowed an appeal against the 

sentence imposed upon Mr Scott. 
In resentencing Mr Scott, the Court 

took into account evidence as to the impact 
COVID-19 would have on Mr Scott as an 
inmate. The appeal followed the conviction 
and sentence of Mr Scott in the District 
Court following a jury trial presided over by 
her Honour Judge Flannery SC. Mr Scott 
was convicted of three counts of assault 
with an act of indecency on a child under 
16 years and one count of sexual intercourse 
with a child under 10 years of age. Mr Scott 
was sentenced to an aggregate sentence of 
6 years with a non-parole period of 3 years 
and 6 months.

Mr Scott raised a number of appeal 
grounds and his appeal was heard on 
4 September 2019. One of his appeal 
grounds was that the sentence he received 
was manifestly excessive. 

The COVID-19 Pandemic and 
the reopening of the case

After his appeal was heard, Australia had 
fallen into the grip of the COVID-19 
pandemic. Prior to his appeal being 
determined Mr Scott filed written 
submissions asking the Court to take the 
pandemic into account. On behalf of Mr 
Scott it was submitted that “in the current 
COVID-19 pandemic [Mr Scott] falls 
into the most vulnerable category and his 
prolonged incarceration together with a 
large number of inmates placed him in a 
high-risk category to contract the virus. If he 
does, on the current statistics, his life is in 
danger”: at [154].

As the written submissions were filed 
without leave of the Court, Mr Scott was 
required to file further submissions and 
evidence. Mr Scott provided the Court 
with further submissions attaching a 
facsimile transmission from Justice Health 
listing Mr Scott’s medical conditions as at 
8 April 2020 including asthma, ‘Pre-Type 
2 diabetes’ and atherosclerotic disease. 
The submissions also included a number 
of websites that contained articles, reports 

and papers about the pandemic: at [155] 
– [158]. In response to Mr Scott’s further 
submissions the Crown provided the Court 
with a report prepared by the Director of 
Corrections Strategy, Department of Health 
relating to the Departments response to the 
COVID-19 pandemic and an email from 
the Nursing Unit manager at Kirkconnell 
& Oberon Correctional Centres outlining 
Mr Scott’s circumstances. 

Determination of Appeal

Justice Hamill, with Justice Brereton and 
Justice Fagan agreeing, found that the 
evidence supported a submission that some 
of Mr Scott’s medical conditions make 
him more susceptible to complications if 
he contracts COVID-19. The evidence 
also established that there had been no 
confirmed cases of COVID-19 in the 
NSW Prison population. Justice Hamill 
accepted that some of the strategies used by 
Corrective Services NSW to minimise the 
spread of COIVD-19, such as the suspension 
of all personal visits, make the conditions 
of incarceration more onerous. It was also 
accepted that Mr Scott, due to his age 
and medical conditions, will ‘experience a 
level of stress, anxiety, and even fear at the 
potentially fatal consequence to him were 
he to be infected with COVID-19 virus 
in prison’ that is greater than a younger, 
healthier, inmate: at [163].

As the sentence imposed by Judge 
Flannery SC was found to be manifestly 

excessive due to other factors not relating 
to COVID-19, the new material in relation 
COVID-19 was taken into account as part 
of a re-sentencing exercise. Justice Hamill 
considered that the applicant’s age, his 
medical conditions did make him more 
vulnerable to potentially grave complications 
should he contract COVID-19. The onerous 
nature of suspending all social and family 
visits due to COVID-19 was also taken into 
account: at [164].

Ultimately, Mr Scott received an 
aggregate sentence of 5 years with a 
non-parole period of 2 years and 6 months: 
at [170].

Scott distinguished in Cabezuela 
v R [2020] NSWCCA 107

Shortly after the decision of Scott was 
handed down the Court of Criminal Appeal 
had a further opportunity to consider the 
impact that COVID-19 could have on a 
person serving as period of imprisonment. 
Mr Maximo Cabezuela was convicted and 
sentenced to a term of 28 years imprisonment 
with a non-parole period of 18 years, he was 
79 at the time of sentencing. Mr Cabezeula 
appealed against his sentence on the ground 
that the circumstances of COVID-19 
were such that the Court would conclude 
that he suffered an additional burden by 
his imprisonment making his sentence 
manifestly excessive: at [119].

Like Mr Scott, Mr Cabezeula’s age and poor 
health meant that he came under the category 
of a vulnerable inmate if COVID-19 were 
to infiltrate the prison system. However, 
Justice Walton, with Chief Justice Hoeben 
and Justice Harrison agreeing, found that 
the admission of the evidence in relation 
to COVID-19 was not fresh evidence. 
This meant that it was not material that 
could be taken into account to impugn the 
sentencing judgment which is not otherwise 
susceptible to challenge on manifest excess 
ground: at [131]. As the Court in this case 
did not find that the sentence was manifestly 
excessive the evidence as to the implications of 
COVID-19 could not be taken into account 
for the purposes of re-sentencing as they were 
in Scott: [129]. BN
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Courts in the Pandemic –  
A View from the Bench

Ruth Higgins SC interviews The Hon Justice Julie Ward, Chief Judge in Equity

When we would otherwise be 
gathering for the Bench & 
Bar, Miss Senior from last 

year’s event, Ruth Higgins SC, asked some 
questions of the Guest of Honour, The 
Honourable Justice Julie Ward, Chief Judge 
in Equity, about the view from the bench 
during the pandemic:
What, from the perspective of the 
Bench, can practitioners (both solicitors 
and counsel) do to make remote Court 
arrangements more effective, and 
enhance the presentation of their client’s 
case? Does this differ depending on 
whether the hearing is conducted by 
telephone or over Microsoft Teams?

As the profession will be aware, judges in 
the Supreme Court are conducting 'virtual' 
civil hearings in a variety of ways (mainly by 
use of the Court’s video facilities or through 
Microsoft Teams), largely depending on: 
the court room in which the virtual hearing 
is taking place; the judge (and Counsel/
solicitors’ preference); and other relevant 
factors. Although at the start of the pandemic 
there was some difference between the two, 
in general both systems are now equally 
efficient (particularly with improvement in 
the bandwidth available to the Court, the 
'triaging' of virtual hearings, and increasing 
familiarity with the systems on the part of 
both bench and bar).

As to the presentation of cases in the 
virtual court room, those practical aspects 
that have the most impact on the presentation 
of a client’s case are all about ensuring a 
clear conduit for the message Counsel are 
seeking to convey: having a secure internet 
line; making sure that the microphone picks 
up your pearls of wisdom (not just that the 
judge and witnesses can hear but that the 
court reporter or sound recording is accurate). 
Those apply whether the hearing is a video 
hearing or a hearing over the telephone.

Preparation is key – where are the 
participants to be located? How will you 
communicate between members of your 
legal team? How will you send through 
documents to the Court? Where will 
witnesses be located? How will you ensure the 
integrity of their evidence? Will interpreters 

be required? Where will they be located? 
Will the judge have all the relevant materials 
(difficult if you only email them through at 
the last minute before the hearing!!)

Remember the limitations of the virtual 
court room – on a telephone hearing it is 
very difficult for court reporters (let alone the 
judge) to know who is saying what if people 
do not identify themselves; and it is very easy 
for everyone to end up talking over each other 
(particularly if there is a time lag in the audio). 
And remember that even though it may not 
feel like a court room, it is! And there is much 
more that can be heard in sotto voce comments 
than might ordinarily be the case….
Is there anything about the current 
arrangements that you, or other Judges 
of the Court, prefer to the traditional 
arrangements, that you would like to see 
continue once court practice resumes?

As to what might be continued once the 
current arrangements change, there is no 
doubt that the current environment has led 
to improvement in the Court’s technological 
functions (and has helped to educate 
technological luddites – like me – in virtual 
technology. On-line court technology and 
practices can only benefit from this.
Have the COVID-19 arrangements 
changed the experience of being a 
Judge, both in empty courts and when 
working remotely from home? From 
a practitioners’ perspective, many 
oddities have emerged. Perhaps most 
strikingly, parts of our homes have 

become extensions of the Court where 
improper conduct is punishable as a 
contempt. Are there equivalent kinds 
of new experience for the Bench?

The current COVID-19 arrangements 
will have had an impact on all of us. It is 
surreal to be robed and sitting in an empty 
court – and very isolating to be bereft of the 
usual interaction (and intellectual sparring) 
with Counsel. From the view of the bench, 
perhaps the most annoying aspect is the 
phenomenon of calls being placed on hold 
– with the loud music that ensues (or in 
one case, an advertisement for the law firm 
in question!). That said, the Court is fully 
aware of the difficulties of practitioners 
operating from home, or witnesses giving 
evidence in more informal locations. So, the 
occasional barking dog in the background 
(or vocal parrot) is not an issue.
What has been the hardest thing for the 
Bench operating during COVID-19?

From a personal perspective, the hardest 
thing has been managing the Division 
during COVID-19 – I thought coping with 
the Great Flood of 2017 was hard – this 
has been much harder. It is the logistical 
nightmare of keeping matters running, 
triaging the court times, and ensuring that 
the administration of justice continues 
notwithstanding the practical difficulties 
of virtual trials, that has kept me occupied 
since lock down. For individual judges, 
the complaints I hear about the most are 



[2020] (Winter) Bar News  35  The Journal of the NSW Bar Association

COVID-19

of video lines dropping out, calls being 
interrupted, delays in the orderly conduct 
of the hearings, and concerns about the 
management of hearings. (Calls on hold are 
a big 'bugbear' for those managing lists.) It 
has to be said that there is much to be said 
for the traditional court room – where one 
can see who is speaking and have a better 
opportunity to interact with Counsel. And 
I expect that it is better for witnesses to 
understand the court process if they are in 
an actual court rather than a virtual court.
The courts have been treated as an 
essential service during the COVID-19 
lockdown, in a manner that reflects 
their crucial role in the administration 
of justice and the maintenance of 

civic order. Judgments concerning 
adjournments have been linked to in 
the press’ COVID-19 commentary. 
But certain exceptional arrangements 
have also been necessary; including 
deferring the swearing of oaths on 
affidavits, which practice has otherwise 
been necessary for many centuries. 
Do you believe that the community’s 
view of the legal system will have been 
altered at all by the arrangements 
adopted for the Courts during the 
lockdown, and if so in what ways?

I would hope that the community 
would respect the fact that the court has 
been able to adjust its processes so as to 
continue to operate under very challenging 

circumstances. I think that the community’s 
perspective of the administration of justice 
would understandably be lessened if we 
had not been able to battle on. I trust that 
any perception of informality conveyed by 
the current court processes will, however, 
be short-lived and quickly be dispelled 
once we return to a more traditional mode 
of operation.

And one last tip for the profession – 
avoid Reply All when responding to an 
emailed judgment. Although there may be 
something to be said, in this day and age, for 
immediate feedback on one’s performance – 
reply all direct to chambers is not the best 
way to do it! BN
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The Court of Appeal 
and the Coronavirus

By Justice AS Bell, President, NSW Court of Appeal

'T he Court of Appeal and the 
Coronavirus' is perhaps not as 
enticing a title as 'Love in the Time 

of Cholera' and it is not expected that this 
short article will attract the same following as 
Gabriel García Márquez’s novel. Comparisons 
both as to the plot lines and quality of literary 
style are strongly discouraged. Those whose 
cultural memories reach to the 1970s might 
unfairly suggest that the screenshots below 
from a recent hearing in the Court of Appeal 
invite closer comparison with the opening 
credits of The Brady Bunch or Blankety Blanks. 

Bar News’ initiative to capture and record 
the perceptions and observations of both 
barristers and judges of the last extraordinary 
five months is strongly to be applauded. 
Hopefully, the last five months will not be 
replicated in any of our lifetimes although 
whether that is a wildly optimistic aspiration 
is unclear and may well be doubtful. 

The last three months have struck 
deeply at the foundations of many lawyers’ 
assumptions about both professional and 

personal life. It has undoubtedly been an 
extremely challenging time, more keenly felt 
no doubt in some areas of practice than in 
others and varying with seniority and levels 
of practice but, as has historically often been 
the case, challenging times both present 
opportunities and reveal character. 

At a professional level, it is a matter of 
pride to report that the Court of Appeal has 
continued to sit, uninterrupted, throughout 
the whole of the COVID-19 crisis. In that 
period, it has heard all 130 cases which 
were scheduled prior to the emergence of 
the pandemic, has vacated no cases and has 
continued to list appeals and applications 
for leave or judicial review for the balance of 
the year. It delivered 142 judgments (from 
1 March to 6 August 2020). In addition, as 
has been my practice, a number of Court 
of Appeal judges have sat at first instance, 
both in the Common Law Division and the 
Equity Division, during the pandemic.

Members of the Court of Appeal have 
also continued to participate in the hearings 

of the Court of Criminal Appeal which 
in fact increased its sittings during the 
crisis in anticipation of the need to free up 
experienced judges for dealing with the 
inevitable backlog of trials which were not 
able to be conducted because of practical 
and logistical constraints associated with the 
assembly of juries, with the CCA delivering 
some 170 judgments in the same period. 

It is important to emphasise that this 
approach has not only been adopted by the 
Court of Appeal and the Court of Criminal 
Appeal but also judges in the Equity and 
Common Law Divisions throughout the 
pandemic period. While it is true that some 
trials (and most jury trials) have had to be 
vacated or deferred, most judges of the 
Supreme Court have continued to conduct 
civil and judge alone trials throughout the 
period of the pandemic. They have had to 
cope with the additional challenges of taking 
evidence by audiovisual link including, in a 
number of cases, with the added complexity 
of the need for interpreters. 
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The judiciary has appreciated the goodwill 
and the participation of the Bar and 
solicitors in these endeavours. Esprit de corps
among the judges of the Supreme Court 
has been very good. With the strong but 
consultative leadership of the Chief Justice 
(including regular contact with the Bar 
Association), the Supreme Court took the 
view from the outset that it was extremely 
important that it continued to sit as much as 
possible whilst at the same time responsibly 
adhering to physical limitations dictated by 
health requirements. In my assessment, that 
was the correct and appropriate stance to 
take. It is important for the rule of law that 
justice does not stand still and, as a central 
component of a functioning democracy, 
it was essential that the Supreme Court 
stayed open, hearing cases and dispensing 
justice at a time when many other aspects 
of civil society were either 'on hold' or 
under challenge.

There were, unsurprisingly, initial 
challenges with technology at the beginning 
of the pandemic. Some of the technological 
challenges rested with the Court and 
server capacity; others rested with those 
participating from remote locations. The 
goodwill and professionalism of all involved 
saw that these challenges were dealt with 
and ultimately largely overcome. 

Turning from a consideration of the 
Court of Appeal’s public experience with 
the pandemic, I would like to take the 
opportunity to make a few observations, 
more generally, about the pandemic’s 
influence on the profession and continuing 
potential consequences of it. 

Many commentators have observed 
that, perhaps surprisingly, one upside of 
the pandemic has been a 'rebalancing' of 

individuals' priorities and considerations of 
work-life balance. Many, including myself, 
have in fact enjoyed both the opportunity to 
spend more time with immediate family and 
a little more personal time for quiet reflection, 
recharging. Furthermore, the pandemic has 
demonstrated to many, perhaps previously 
sceptical, that some at least of the burdens of 
professional life may be carried out remotely 
with tools such as audiovisual conferencing 
and remote communication and hearings. 
It must be candidly accepted that one of the 
reasons that the Court of Appeal has been 
able to continue to function as efficiently as 
it has is because the technology has, by and 
large, facilitated the hearing of all appeals 
and, while, as I have indicated, there have 
been some hiccups along the way, neither the 
judges nor, so far as I am aware, practitioners 
have suggested or perceived that the ability 
to conduct a fair hearing has in any way 
been compromised.

Having said all of that, it is important to 
make the point that collegiality and direct 
interpersonal interaction by members 
of the profession is vital and should 
not be devalued. I would be extremely 
disappointed if, as a result of the pandemic, 
more practitioners thought that they could 
regularly work remotely rather than in the 
environment of a dynamic set of chambers, 
leaving many rooms effectively or at least 
frequently unoccupied. 

In many respects, the value of being 
physically 'in chambers' is intangible and 
difficult to quantify. On the other hand, a set 
of chambers which is half full because half 
of its members elect to work remotely from 
home will quickly lose the value that being 
in chambers represents. Like a shopping 
precinct with a series of empty shops (think 

parts of Oxford Street), a previously thriving 
area can fast lose its identity, character 
and appeal.

In our profession, personal interaction 
is extremely important, both between 
barristers and between barristers and 
solicitors. From the barristerial perspective, 
as a junior working with silks or as a silk 
working with juniors, personal relationships 
are of acute importance, as is a good 
personal relationship with a barrister’s clerk. 
I am sceptical that such relationships can be 
forged and developed remotely. They develop 
and flourish through quotidian interactions 
around chambers, in the corridors, at drinks, 
in the photocopy room, and through the 
opportunity just to physically drop into a 
room to ask a question, be it technical or 
tactical. A casual mention by a junior to a 
silk that a case a junior is in has settled or 
that the junior has capacity might result in 
immediate work or a recommendation. Or a 
corridor inquiry as to how a new barrister is 
going may lead to more work or unsolicited 
but valuable guidance by a colleague whilst, 
all the while, personal and professional 
relationships are forged and develop.

Much the same may also be said for the 
development of personal relationships with 
solicitors which are built on trust and the 
development of confidence on the solicitor’s 
part that he or she can work productively 
(and enjoyably) with the barrister. 

In short, my point is not to let the benefits 
and opportunities of remote participation in 
the profession lead to its depersonalisaton. 
'Remote' carries with it not just a literal 
sense but also a negative connotation which 
should not be overlooked. BN
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Working in chambers during 
the height of the COVID-19 
restrictions was both an eerie 

affair, and entirely familiar. When it was not 
feasible to work at home (generally, where 
I had a court hearing or conference with 
three children doing remote learning in the 
background), I would walk into chambers, 
sanitised and careful, and would use my 
disposable chopstick to press the button to 
the lift. In chambers, there were no clients, 
no staff, very few barristers, and no phone 
calls. Once I was into my room and had 
wiped down the high-touch surfaces and 
refilled my water bottle, it was comfortingly 
familiar. I had not realised how very much 
alone the practice of a barrister could be, if 
one was not in court regularly. Working on 
advices felt the same as it always had, until I 
emerged from my own room and the extent 
of the restrictions became clear again.

I have always enjoyed working from home. 
When I was President of the Bar in 2014-15 
I along with many others worked hard to 
provide recognition for flexible practice, and 
to enable the structures needed for flexible 
practice to be incorporated into chambers’ 
and courts’ 'business as usual'. While we had 
some successes – the NSW Bar Association’s 
Model Parental and Other Extended Leave 
Best Practice Guideline, and the Court 
Sitting Hours practice agreed with most 
courts in NSW – it is fair to say that practising 
remotely, or from home, or with the flexibility 
that most employers now provide to their 
workforce, remained a struggle. 

It’s trite to say that COVID-19 changed 
everything, but suddenly everyone, 
including barristers, needed to grapple with 
the same technology, access, and timeframe 
limitations that those of us who have been 
working remotely have faced for some time. 
Challenges such as cats on keyboards, 
children interrupting hearings, and sharing 
of household space were offset by increased 
family time, opportunities for slow cooking, 
and (in my case at least) an expanded capacity 
to convert fractions to percentages, thanks 
to Year 8 maths classes. I acknowledge my 
privilege in having the financial security to 
manage six weeks of work disappearing in 

the course of a day, and having the emotional 
security of being locked down with people 
with whom I felt safe and secure, including a 
live-in au pair who made it possible for me to 
go to chambers twice a week. Those who are 
in situations more precarious than mine may 
not have been able to revel in the ability to 
teach their kids to make trifle from scratch, 
for example. 

Now that restrictions are lifting, and life 
outside my chambers door is becoming 
more like it was before, how will we manage 
the transition back? Can we go back to life 
in chambers without losing the benefits 
of what we have learned during the ‘Rona 
Lockdown? Do we need a new normal, or is 
the old one good enough? In other words, do 
we go back to practising pretty much how 
barristers have been practising for centuries, 
or do we try to structure the chambers 
system into something better?

One thing I have been told by a number 
of people, in and outside the law, is that they 
are looking to structure more time working 
at home as part of their future working 
life. I know that this is not the universal 
experience. But a number of people to 
whom I have spoken are actively looking to 
improve their personal and professional lives 
by structuring their practice around home 
chambers. I spoke to two barristers who are 
planning to work from home more often 
about their motivations, and how they saw 
flexible work impacting their engagement 
with chambers.

Slade Howell is a junior barrister who came 
to the Bar in 2014. He practises exclusively 
in crime. He and his wife Belinda have two 
boys aged 4 and 2, and another baby boy 
due in August. Prior to the restrictions, Slade 
was working from home, on average about a 
day a week, and had structured his practice 

What have we learnt from 
enforced working from home?

By Jane Needham SC

Jane Needham SC
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to accommodate this. He had set up a home 
office (in a dedicated area in their boys’ 
playroom) before March 2020, and had most 
of his briefs delivered electronically and used 
cloud services to organise his work, including 
his own accounting software. Slade has his 
own room at Forbes Chambers which he uses 
regularly, particularly when he is running 
trials and appearing in city courts, and said 
he will maintain his room at Forbes into 
the future. He said that he appreciates the 
days that he can work from home because it 
extends his working day by eliminating his 
commute, and enables him to spend more 
time with his family. During the restrictions, 
Slade worked 100 percent of the time from 
home and did not go into chambers.

I asked Slade how he was going to structure 
his practice in the future. He said that he was 
working towards developing a practice which 
will enable him to work from home regularly, 
particularly while his boys are young, but 
said that this was not necessarily a response 
to the COVID-19 restrictions, and upcoming 
paternity leave had already factored into his 
plans. Slade’s time working from home full-
time during the restrictions showed him 
that it was less of a compromise than he had 
previously thought. He was not noticeably 
less productive. He had no difficulty having 
client and solicitor conferences, including 
with clients in custody. He also appeared in 
various courts remotely including the Court 
of Criminal Appeal (while his wife Belinda 
took the kids into the backyard), and drafted 
and settled advices and submissions. 

Going forward, Slade does not think 
that conducting trials and other substantive 
criminal hearings remotely is preferable 
long-term, and maintaning his room in 
chambers will be an important part of how he 
manages his practice. He also said he finds the 
daily support of his chambers clerk essential. 

Overall, Slade told me, 'I am working 
towards having a practice which is in harmony 
as much as possible with my children and with 
my wife’s needs, and I am looking forward to 
having a working life which is sustainable and 
healthy in the long-term'. 

I also spoke to another junior barrister who 
practises in commercial and regulatory work, 
and who asked to be cited anonymously. He 
has been at the Bar for just under ten years. 
He has two pre-teen children and prior to 
COVID-19 mainly worked in chambers, 
only working from home on weekends when 
necessary. When restrictions came in, he 
converted part of the main bedroom into 
a study area, and invested in technology 
such as a large screen to make his home 
workspace reflect his chambers setup. He 
had always worked with digital briefs, but 
often requested paper briefs in particular 
matters; he had no problems with these 

being couriered out during the restriction 
period. He worked at home except when 
he needed to go in for technology reasons 
such as needing quiet for videoconferencing. 
He did not experience a drop-off in work; 
instead, he felt he was busier than normal, 
although that was unrelated to COVID.

Post-isolation, he is looking to remain 
working in chambers but would combine 
that with working at home more often. He 
envisaged he may now prefer to work from 
home when court appearances or face-to-
face conferences did not require him to come 
in to chambers. He cited the convenience of 
working at home when he has a significant 
commute each way (around 45 minutes). He 
felt that working at home worked as well as 
had working in chambers, and his family 
had thrived from having additional family 
time. He does not want to return to a model 
where his time with his family is significantly 
lessened. He pointed to a fortuitously timed 
move last year, from a smaller inner-city flat 
to a larger house in the suburbs, which made 
the proximity and closeness pleasant rather 
than the opposite.

Each of the two barristers noted the 
camaraderie and professional benefits of 
working in chambers, and they specifically 
wish to continue using their chambers 
rooms as part of their regular working 
life. Slade in particular mentioned that, 
as a relatively junior barrister, he needed 
to be aware of the needs of silks, and if 
silks wished to confer in person and use 
paper briefs, he had to respond to that. 
The collaborative nature of practice at the 
Bar meant that physical proximity was 
sometimes important, and Slade pointed 
out that chambers provides a valuable 
learning opportunity for junior barristers, 
as well as for their solicitors, law students 
working in chambers, and staff (who are 
often law students looking at the bar as a 
future career). The commercial junior noted 
the 'esprit de corps' of chambers which 
was a significant aspect of his response to 
working in chambers. 

My own experience is that I would like to 
continue working from home. Interestingly, 
my clerk tells me that in my own chambers, 
only those who were already set up to 
work from home prior to the restrictions 
are looking to increase it, and those who 
did not work from home beforehand are 
looking to return as soon as they can. As 
noted above, as a single mother who, pre-
COVID, travelled a lot for work, I have an 
au pair to assist me with the children when 
they are staying with me, and unfortunately 
this has meant that for the last year I have 
not had a dedicated study. Accordingly, a 
laptop on the dining table which can be 
moved to the desk in my bedroom has been 
the best that I could do, and my large screen 
and quiet workspace in chambers has felt 

... while face-to-face 

hearings may be the gold 

standard, significant 

improvements have been 

made to the courts' and the 

profession’s ability to meet 

the need for flexibility.

Slade Howell
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like a luxury. Despite the space limitations, 
I am looking forward to calling on the 
benefits of videoconferencing, and the 
courts’ new-found ability to run hearings 
remotely, so that flexible practice for those 
who want or need it can be accommodated 
and supported. 

As an example of how technology can be 
deployed effectively and quickly, the recent 
Black Lives Matter hearing in June was heard 
after hours and was broadcast on YouTube 
at first instance. The appeal was heard on 
a weekend with barristers for the protest 
organisers appearing by video from Dubbo, 
their solicitor on the South Coast, and 
employed solicitors in the court room with 
the NSWPF Commissioner’s counsel and 
solicitors attending in the court room as well. 
The way in which that litigation was heard 
and publicised (including a series of excellent 
live-tweets by journalists, notably Michaela 
Whitbourn of Fairfax) demonstrates that 
while face-to-face hearings may be the gold 
standard, significant improvements have 
been made to the courts' and the profession’s 
ability to meet the need for flexibility. 
Stephen Lawrence, counsel for the protest 
organisers, said that 'the various AVL 
related arrangements brought in to deal with 

COVID-19 were [the factors that] better 
facilitated access to justice in this case.'

My own working practices have changed 
after the easing of restrictions. For example, 
my assistant was working from her home on 
a laptop during restrictions, and we were able 
to communicate well on Slack – something 
we have continued doing now that we 
are in adjacent rooms! The pickup of new 
technology was fairly seamless, but I know 
she is happy to be working in a collaborative 
environment once more. She is now able to 
work from home on days when she is not 
required to be in chambers, and I am happy 
to provide her with the flexibility to do that.

I do not think that my previous extensive 
travel for work will continue in the same way 
– why fly a barrister to an interstate capital 
for a conference when that could take place 
remotely? – but I am sure that the NSW Bar 
will continue to be briefed in interstate and 
international roles when travel restrictions 
ease. Additionally, it seems to me that the 
courts’ new remote hearing technology 
can assist barristers who wish to practise in 
regional areas, without the need to purchase 
expensive Sydney chambers. This can only 
improve regional access to justice and assist 
in ensuring that the expertise of the Bar is 

available to meet the needs of people living 
outside the major metropolitan areas.

One question is how chambers themselves 
will change; my discussions, with the two 
barristers quoted above, and with many 
others, makes me think that most floors will 
be able to continue but with adaptations such 
as better internet and videoconferencing 
setups in boardroom provided for their 
members, for a start. I wonder how many 
junior barristers, comfortable with remote 
technology, will feel the need to purchase 
rooms sized to accommodate multi-person 
conferences when such conferences may 
not be the first choice going forward. I 
would encourage new barristers however 
to value a place in traditional chambers, 
for the company and leadership that that 
structure provides.

I look forward to seeing how practice at 
the Bar will evolve, and whether the lessons 
of the COVID-19 restrictions will take into 
account the many and varied experiences of 
members of the Bar, particularly facilitating 
remote working where that is a choice which 
can be made to support parenting roles and 
other and family commitments.  BN

BarCare is available to all members 
of the Bar Association, their 
immediate families and clerks.

BarCare has access to a wide network of professionals 
across NSW from differ referral 
purposes or to discuss aspects of treatment.
Members in rural and regional areas can contact 
BarCare for assistance in locating an appropriate 
specialist closer to home.
Clerks and colleagues in chambers can make 
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If you require assistance:

Jenny Houen 
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0427 317 958 
jhouen@barcare.org

barcare.org

BarCare is an independent, professional counselling 
service, which helps members of the Bar Association 
t manage emotional and stress-related problems, 
such marital breakdown, drug or pendency 
and practice pressures.

Confidential assistance
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The official 'lockdown' commenced 
in NSW on 30 March 2020 with 
the issuing of the public health 

order that, inter alia, made it an offence 
to leave one’s home without a 'reasonable 
excuse'. Many workplaces, particularly 
larger organisations with offices in Europe 
and the US commenced a move to working 
from home in the three or so weeks leading 
up to the official NSW lockdown. Being 
self-employed meant that, if we were not 
in court or mediation or in a physical 
conference, we could make our own 
assessments of and decisions about the risks 
of physically attending chambers or working 
from home. Whether we were able to make 
that decision on such short notice depended 
largely on whether we were already set up 
to work remotely and how our instructing 
solicitors and clients were operating. 

As others have noted in this edition, the 
recent COVID-19 pandemic and associated 
restrictions on movement have required all 
parts of the legal profession to move, at least 
in some respects, to a virtual environment. 
In many ways, being self-employed and in 
control of (and responsible for) our own 
workspaces and IT infrastructure put 
barristers in a good position to adapt to the 
changes to working imposed on us all. Those 
of us who were tech savvy (or had access to 
tech savvy people in the household!), did not 
have to wait for IT approval to load software 
for videoconferencing or await supervisor 
consideration for use of cloud-based 
transmission of documents. If our dining 
chairs were not ergonomically sound, we 
could either bring furniture home from 
chambers or go and purchase whatever we 
wanted. On the other hand, we had to face 
any IT issues by ourselves and pay upfront 
for subscriptions to videoconferencing 
programs or for engaging IT support services 
or for any new furniture or keyboards. 

There is much discussion about whether 
the experiences during COVID-19 will 
change the way barristers work in the future. 
Personally, I have worked flexibly a fair bit 
since coming to the Bar in 2016. It was a 
drawcard of the Bar to have 'control'1 of 
one’s own diary and hours. To be perfectly 

frank, sometimes 'working from home' 
pre-COVID really meant sleeping in to 
catch up and refresh from a big few weeks 
working on back to back hearings or 
advices, taking the indulgence of getting my 
hair done on a weekday to avoid the hectic 
Saturdays, visiting my Nanna or spending 
a school holiday day time treating my niece 
to a day of rock climbing, trampolining or 
a high ropes obstacle course. A favourite 
pastime of mine both pre-COVID and 
during COVID is 'procrastibaking' which 
may see me requiring a larger bar jacket 
for the next physical appearance! For the 
most part, however, working from home 
has allowed me to get large chunks of work 
on advices and other chambers work done 
without breaking the day with a commute or 
having the temptation of distracting coffees 
or lining up the pens on arrival at chambers. 

Like in many other workplaces, the 

concept of flexible working arrangements, 
part-time working or working from home 
at the Bar commenced as discussions about 
parents juggling family commitments 
with work commitments. Many women 
at the Bar have spoken positively of the 
productivity of working flexibly while also 
attending to parenting commitments, but 
experiencing some negativity in attitudes 
of other members of the Bar or chambers 
whose view was that 'flexible working' meant 
bludging at home watching re-runs of Judge 
Judy (which, apparently, is not considered 
a 0.5 CPD unit!). In an eerily premonitory 
feature article about working flexibly at the 
Bar, in addition to considering the option 
of working from home, last year’s Autumn 
edition of Bar News highlighted some of 
the alternatives to 'traditional' chambers 
structures such as room-sharing and taking 
time out of one’s practice to rejuvenate and 
explore the world outside Phillip Street. 
Those barristers and judges interviewed for 
that article shared their positive experiences 
of working flexibly while maintaining 
successful practices. That suggested there 
was some hope that negative views of flexible 
work arrangements were dissipating. 

As Jane Needham SC’s article in this 
edition suggests, the changes to life and 
work during the COVID-19 pandemic may 
not have changed those negative perceptions 
of working from home as much as one 
might have liked or thought, with those 
perceptions perhaps impacting the decision 
of many people not to continue working 
from home once restrictions have lifted and 
physical appearances at Court resumed. 

As self-employed, sole trading, 
independent barristers, one might think 
that the number and types of work 
arrangements are really limited only by the 
number of barristers and each barrister’s 
creativity, balanced with the commitments 
to Court appearances, solicitors’ and clients’ 
needs and, to some extent, the 'cab-rank' 
principle.2 There is, however, a great deal of 
consideration and consternation about how 
one will get work, whether one will be taken 
seriously, what everyone else will think if you 
work in a way that is outside the 'norm' of 

Viability of Virtual Chambers:  
Can We? Would We? Should We?

By Emily Graham

... there is some possibility of a new 

chambers structure emerging from 

considerations of flexible working 

which may or may not have been 

accelerated by the adaptations made 

during the COVID-19 pandemic.
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a room in 'prestigious' chambers on Phillip 
Street with musty books that one attends 
every day, Monday to Friday inclusive and 
most Saturdays and Sundays whether there is 
a pandemic or not! Those concerns influence 
junior barristers and those coming to the 
Bar and are reflected in the continuation of 
the 'traditional' chambers structure. In some 
respects, for the junior barrister coming to 
the Bar, there are similarities between the 
anxieties of the big firm solicitor on the path 
to partnership and the concerns about where 
and how one works to maximise success at 
the Bar. 

In addition to those working arrangements 
considered in last year’s article, there is some 
possibility of a new chambers structure 
emerging from considerations of flexible 
working which may or may not have been 
accelerated by the adaptations made during 

the COVID-19 pandemic. Influenced by the 
availability of shared workspaces for short 
term hire in the CBD and surrounds that have 
been taken up by those in more traditionally 
'creative' industries with freelancers like 
graphic designers and 'start-ups', we may see 
a move to individual barristers or groups of 
barristers working without a physical and 
consistent chambers structure but simply 
hiring physical space as and when needed. 
This may be one example of a 'virtual 
chambers' structure that would presumably 
rely on barristers using their own contacts to 
obtain work and managing their own work, 
rather than employing a full-time clerk. 

Variations on the types of flexible 
arrangements barristers have already 
implemented, such as room sharing and 
working from home or accommodating 
barristers on sabbaticals, could be 

implemented alongside an increase in 
the use of videoconferencing or even 
virtual courtrooms continuing beyond the 
COVID-19 restrictions. 
How might a 'virtual chambers' look

The mention of 'hot desking' probably 
makes many of us incredibly anxious. I am 
certainly a person who prefers my own space 
and the ability to spread out in that space 
with my own knick-knacks. It is probably 
the ability to return to the 'familiar' that 
reduces the anxieties about shifting from 
one’s primary workspace, the ultimate 'hot 
desk', the Bar table, back to the comfort of 
chambers! As other articles have mentioned, 
room-sharing is not new to the tech-savvy 
generation and can achieve the benefit of 
sharing the cost of a room. It does seem to 
rely on having an existing good working 
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relationship with the other barrister you 
are sharing with, a practice that allows 
movement of briefs (easier if electronic) 
and probably a personal outlook that allows 
you to concentrate on work regardless of 
location. This option also seems to suit those 
who are briefed by firms of CBD solicitors 
with large offices and boardrooms where 
settlement conferences and other face to face 
meetings can be conducted. That is likely to 
be skewed towards particular practice areas. 
It is unlikely, for example, if one is briefed 
by a solicitor in regional NSW in a matter in 
the Supreme Court that you would be able 
to rely on your instructor having appropriate 
accommodation during the hearing and 
the expectation would be on you, the city 
barrister, to provide it. 

As noted above, the possibilities really 
are endless on how we could work. What 
immediately came to mind when 'virtual 
chambers' was mentioned was a kind of 
'Barrister brief share'/ 'Uber barrister' 
arrangement. Where your 'brief partner' 
would be hovering waiting for a brief and 
solicitors or direct access clients could seek 
their barrister out for a hearing or advice.3 
Clearly, there is work to be done on this 
concept, but I shall take credit for this 'start 
up' and please send royalties my way!

More likely, what may be desirable for 
barristers in the future is continuing the 
shared resources of clerks and physical 
meeting rooms, but moving away from each 
barrister having their own room. Presumably, 
this would create chambers comprised of 
greater numbers of barristers where, if all 
were physically present in chambers, there 
would not be room for each member. The 
sharing of costs among greater numbers 
would make the arrangement cheaper than 
the $400,000 room arrangement many 
traditional chambers structures employ 
which would offset the inconvenience in 
the (probably) unlikely event of everyone 
turning up on the one day and not having a 
physical room each. 

There have, however, been examples of 
where the traditional chambers structure 
has been beneficial during the COVID-19 
pandemic. Individual barristers working 
in individual rooms is safer than working 
in shared spaces from the perspective of 
stopping transmission of the virus and 
ensuring high standards of hygiene. I suspect 
that the individual working environment 
of barristers with advice practices explains 
why many continued to physically attend 
chambers while many others in the 
community and at the Bar were working 
from home or appearing in court remotely. 

Further, a chambers structure meant 
there was strength in numbers for chambers 
to negotiate with landlords for rent 
abatement during the pandemic. There 

have, however, been unfortunate disparities 
between chambers as to whether landlords 
were willing to provide any rent abatement. 
Where junior barristers are not actively 
involved in the control of their chambers 
(as licensees in annexes, for example) there 
is likely to be a great deal of stress if they 
perceive that their heads of chambers or 
the Board is not doing enough to advocate 
for assistance. I am lucky enough to be an 
'annexure'4 in the Lockhart Chambers 
building with a floor that passed on rent 
abatements given by the landlord and a 
supportive Head of Chambers. Friends in 
other annexes and in chambers situated in 
larger commercial premises have not been as 
fortunate. Arguably, working from 'virtual 
chambers' with flexible physical locations 
in shared workspaces might have alleviated 
the pressures of ongoing costs of operating 
chambers during a downturn in work. 

A move to 'virtual chambers' would 
presumably see a lot more people working 
remotely more of the time with barristers 
only coming in to attend the physical space 
for conferences or court hearings. Justice Bell 
has commented already in this edition on the 
negative connotations of being 'remote' and 
the concern that we not allow the move to 
minimising physical presence in chambers or 
the courtroom to result in a 'depersonalisation'. 
The collegiality among members of the Bar 
comes, at least in part, from a physical presence 
in chambers, but also at events and CPDs at 
the Bar Association. That we see our opponents 
and the judges we appear before in the lift, in 
the street, in the coffee shop or at an event in 
the common room should really make it less 
likely that we would act discourteously or 
outrageously when plying our trade. There is 
certainly a danger that a move to 'remoteness' in 
presence, that becomes a 'remoteness' of feeling 
may well lead to 'keyboard warriors' in wigs. 

The concerns about losing the collegiate 
atmosphere of the Bar by working remotely 
are well-founded and real. My chambers were 
creative in taking our Friday afternoon drinks 

'virtual' using Zoom. It was nice to see some 
friendly faces in the somewhat more relaxed 
environment of home or a home office. We 
discussed the artworks of our colleagues and 
met each other’s spouses, children and pets. 
I tried to console my disappointment with 
missing out on the glitz and glamour of the 
Bench and Bar dinner by dressing up for the 
virtual drinks on the Friday that was to have 
been the Bench and Bar, but it really wasn’t 
the same! One wonders, however, whether 
those virtual meetings for drinks could have 
been as successful if we did not already have 
an established camaraderie from the years 
(and in some cases, decades) of friendships 
forged in chambers. 

The benefits, particularly for the junior 
bar, in having collegiate relationships with 
senior barristers to discuss approaches to 
hearings, take on devilling work, meet 
instructing solicitors and even just listen 
to each other’s 'war stories' are immense. 
Personally, my friendships with other 
barristers have always helped me to manage 
life at the Bar. Whether it is the call to a silk 
friend to gauge whether I am right to think 
an opponent’s behaviour in a mediation 
was completely outrageous5 or popping in 
to a senior junior’s room to ask for help on 
pleadings or the low-down on a particular 
judge’s approach to a particular list, fellow 
barristers have generously given their time to 
help guide me in the right direction. This is 
one of the Bar’s greatest strengths. 

Even though I found the Bar’s formal 
Mentoring Programme to be particularly 
useful and I highly recommend that to the 
current readers for their second year at the 
Bar, the less formal meetings with barristers 
have made me feel welcomed into the Bar 
and embraced by the collegiate atmosphere 
even though, when doing chambers work, 
it would be possible to go days working 
entirely alone. 

Whatever creative and innovative ways we 
decide to work, we must ensure that whether 
our door is physical or virtual we continue 
the tradition of the 'open door' to our 
colleagues in the interests of our professional 
development as well as pastoral care.  BN

ENDNOTES

1 The concept of 'control' is one of the greatest myths of the Bar. Briefs, 
like buses, seem to come all at once or not at all!

2 There is certainly a question of whether working flexibly may limit a 
barrister’s availability to take briefs. It seems to me that the ability to 
work flexibly means that a barrister is more likely to be available to take 
briefs (provided electronically, read at the kitchen table, conferenced 
via Zoom etc) at short notice, as long as there is not already a 
pre-booked commitment. 

3 See photo. 
4 Licensee in the Annexe to 8 Wentworth Chambers. 
5 Often, I get the validation I am seeking that, 'yes, you should be miffed 

by that', with some useful advice on strategies for how to react (or 
not react) and to 'not dwell too much about it because it sounds like 
everything turned out ok'. 
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Impact of COVID-19 on 
the Criminal Justice System

By Lloyd Babb SC

Just over three months ago, on 
11 March 2020, the declaration of the 
COVID-19 pandemic changed the 

criminal justice system in fundamental ways. 
Practically overnight, courts, and offices such 
as my Office had to accommodate physical 
distancing by instituting flexible work 
arrangements and the use of AVL in almost 
all communication. Four days later, the Chief 
Justice of the Supreme Court and the Chief 
Judge of the District Court announced the 
suspension of jury trials in this State. 

However, the work of criminal lawyers, 

both prosecution and defence, continued. 
Well over 100 jury trials have been 
rescheduled since that time. Many of these 
matters were prepared for trial and were 
vacated on the day of listing after what could 
be done in relation to them was completed 
(including legal argument). 

The work of the criminal justice system is 
not like some other work, in that it cannot 
be suspended without dire consequences 
for those awaiting the outcome of criminal 
proceedings. It was pleasing to see strategies 
developed quickly to ensure that the 
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work that could continue did continue 
as efficiently and effectively as possible. 
The combined efforts of the courts and 
prosecution and defence lawyers has seen 
much accomplished despite the inability 
to appear in court in person. Recognising 
that jury trials needed to be suspended, 
much thought went into ways of reducing 
ongoing pressure on the justice system, and 
to ensure that accused persons were treated 
fairly and without unnecessary delay – this 
was done by having judge alone trials, and 
using the time to charge certify, negotiate, 
and record evidence where possible. 

The COVID-19 Legislation Amendment 
(Emergency Measures) Act 2020 made 
amendments that operated from 25 March 
2020, including enabling particular 
witnesses to give evidence before the trial in 
a pre-recorded evidence hearing, enabling 
the recorded evidence of those witnesses to 
be used in a new trial, empowering a court, 
of its own motion, to order a judge alone 
trial (should the accused consent to such a 
course) and facilitating the greater use of 
audio and audiovisual links in trials and 
other proceedings.

From mid-March until 6 June 2020, 
54 judge alone trials have been conducted 
in venues across the State at Bourke, 
Coonamble, Campbelltown, Coffs Harbour, 
Dubbo, Gosford, Goulburn, Griffith, 
Newcastle, Nowra, Parramatta, Penrith, 
Port Macquarie, Queanbeyan, Sydney, 
Tamworth and Wagga Wagga. 

The evidence of adult complainants 
has been recorded in multiple matters at 
Parramatta, Newcastle, Sydney and Wagga 
Wagga District Courts. The Child Sexual 
Assault Program in Sydney and Newcastle 
has continued to conduct the recording of 
the evidence of children. 

While primarily working from home, 
since mid-March prosecution lawyers have 
managed to charge certify 1768 matters, 
prosecution and defence lawyers have 
together attended 920 case conferences, 
participated in 109 Readiness Hearings in 
the District Court. A high number of bail 
applications have been determined – 628 
in the Supreme Court, 276 in the District 
Court and 699 in the Local Court.

The Chief Justice moved swiftly to 
increase the number of Court of Criminal 
Appeal hearings over the period that the 
jury trials were not running in the Supreme 
Court, ensuring that there has been no delay 
in the hearing of appeals. 107 appeals were 
heard between mid-March and 6 June 2020.

Furthermore, some 717 legal submissions 
were received in my Chambers since 16 
March. This figure is up about a third on 
last year and the explanation lies in the fact 
that Crown Prosecutors and defence counsel 
have been working on upcoming matters 
and seeking to settle appropriate matters by 
way of early guilty pleas and to discontinue 
matters where they consider that there is no 
reasonable prospect of conviction.

In my view the response to the pandemic 
has been swift, innovative and flexible. Judicial 
officers and lawyers have swiftly adapted to 
the use of AVL for court appearances and 

hearings. We have achieved the unthinkable 
and appeared remotely in court in all sorts of 
cases. In my Office we established dedicated 
virtual courts in the offices with rooms large 
enough to accommodate social distancing. 
More training and assistance needed to be 
given in how to use the technology. 

Initially, there were problems with the 
technology. The AVL capacity of the courts 
was at the start inadequate, however, we 
have noticed significant improvements and 
stability of the platform, particularly since 
the last week of April. 

Other negative experiences included lap 
tops not working, poor microphone quality 
– shouting to be heard, or echoes when the 
sound was turned up too high, documents 
previously tendered being unavailable to 
the judge and not being able to follow the 
defence documents. One lawyer pointed out 
the curious effect of not being sure if they 
were in the right court when they entered 
the virtual space. Each time an issue has 
arisen there has been a collective effort to 
improve the system going forward. 

I hope that there will be potential 
for utilising more remote appearances, 
particularly in mentions and interlocutory 
hearings in the future. 

The practice of getting everyone in the virtual 
courtroom at 10 am for a busy list and waiting 
their turn, didn’t work in the virtual world. 
This problem was recognised by the various 
jurisdictions and starting times were staggered. 
Maintaining a practice of remote lists with 
staggered starting times could provide greater 
efficiency for justice – saving clients’ money by 
their representatives not having to travel and 
wait before mentioning their matter. 

However, despite the work of prosecutors 
and defence lawyers in resolving and 
shortening trials over this period, the 
adjournment of so many jury trials will have 
consequences for ongoing delays in jury 
trials across Australia. I note that, at the time 
of writing, the reintroduction of jury trials 
is imminent. I am hopeful that these can 
be swiftly, safely and justly reintroduced. 
Hopefully, by continuing our work in plea 
negotiation and by the efficient conduct of 
these jury trials, we can ensure that delays 
are reduced as quickly as possible. BN
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COVID-19:  
the Public Defenders perspective

By Troy Anderson

One of the things that barristers 
practising in crime enjoy doing is 
appearing in jury trials. The absence 

of jury trials from people’s practice has been 
the most notable (and disappointing) aspect 
of the COVID-19 shutdown. 

The move away from the physical court 
room and on to the virtual court from 
March 2020 affected all aspects of court 
work. Under the guidance of Richard 
Wilson SC, Deputy Senior Public Defender, 
the Public Defenders established a web-page 
which sought to provide to practitioners 
resources, including links and commentary, 
on the changes in criminal law, practice and 
procedure that were brought into effect in 
response to the pandemic. 

As at the time of writing, that web page 
had received approximately 20,000 hits. The 
site also sought feedback from users. To date 
there have been 60 responses, largely left 
between the end of March until the end of 
April 2020. 

The feedback regarding the use of Audio 
Visual Links (“AVLs”) has been almost 
universally negative. Of the 60 responses 
received at the time of writing, six were 
positive, nine were mixed and 45 were 
negative. This applied to sentences, bail 
applications, appeals, mentions and trials 
across all jurisdictions: Court of Criminal 
Appeal, Supreme, District, Local and 
Children’s Courts.

Issues related to:
• Poor reliability of connections 

(drop-outs and problems connecting);

• Poor quality of video / audio;

• inability to see / hear one or more 
participants;

• significant delays in setting up 
connections; 

• difficulties conferencing clients; and

• perceived procedural and forensic 
unfairness where one party was present 
in court and the other by AVL.

To some extent, that data probably 
reflects people’s frustrations and their 
desire to make this known in the hope the 

service will improve. In other words, this 
is qualitative not quantitative feedback 
and may be skewed towards complaints. 
There has also been a noticeable drop off 
in feedback during May, so perhaps people 
have mastered the technology or the system 
has improved. Or maybe people have just 
given up complaining. 

Much of the negative feedback was about 
technical problems which continued to 
varying degrees despite upgrades and efforts 
by the Department of Justice. Parklea CC 
deserves a special mention for the difficulties 
practitioners had in being allocated a time 
to speak with their clients either via AVL 
or even phone. I was told on 4 June that 
there was simply no more available AVL or 
telephone times to speak to a client for the 
rest of the month! 

When it came to court appearances, many 
Sydney based Public Defenders attended the 
virtual court via the Chambers’ AVL suite 
because even after mastering the software at 
home, the capacity of suburban broadband 
is imperfect: frozen screens, poor quality 
audio, parties dropping out or simply being 
unable to dial in adds another layer of stress 
to what can already be a stressful process. 
The Chambers’ dedicated AVL suite had 
none of those problems.

There was no feedback left on the site 
from people who had run trials remotely, 
but anecdotally, the general feeling is 
that running a trial that way is simply not 
possible. This is not because of technology 
problems, but as a matter of practicality, 
fairness and proper advocacy. Trying to have 
a quick word to your instructing solicitor or 
client is just not possible. If you need that 
“quiet word” it requires the other parties to 
“mute” or “leave” the virtual court, which 
seems straightforward, but it is disruptive 
and may mean that practitioners simply do 
not pause the proceedings and that small 
detail or clarification is simply lost. For the 
same reason, having that quiet word with 
your opposing counsel is equally impossible. 
Trials involving significant documents or 
translators are very difficult too and, if there 
are time delays in the feed, bad connections 
or (the inevitable) confusion about which 
page of which exhibit people are supposed to 
be looking at, the process just doesn’t work. 

There is also a real issue about the 
advocacy aspect as well. There is an obvious 
lack of connection with the tribunal of fact: 
eye contact and body language, which is a 
significant part of human communication 
and interaction, are largely missing from 
the virtual court. If this sounds a bit vague 
and touchy / feely, ask yourself this: what 
is it like watching a play live, compared to 
watching a filmed version of it? You see the 
same movements, hear the same script, but 
there is an emotional distance and lack of 
engagement. This is most significant with 
witnesses and juries. Some practitioners have 
spoken about the inability to perceive judge’s 
reactions to submissions and whether they 
are failing to pick up on body language, a 

... the general feeling is that 
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critical component in any advocacy. It would 
be interesting to hear a judge’s perspective 
on this.

Another real difficulty with the virtual 
court is that you don’t know who may be 
'online' with you or even in the physical 
court and the parties may not know about 
their presence. There have been a number of 
stories shared involving counsel appearing 
in the virtual court in matters where they 
believed the only people watching were the 
judge and the Crown, only to see their case 
reported in the newspaper the following day, 
unaware that journalists were listening in. 
Obviously ‘open justice’ permits the public 
being present, but really as a matter of 
courtesy, it would be nice to know who else 
is watching or listening.

In summary, the general experience has 
been that while many kinds of court work 
have been possible under COVID-19, the 
experience has been far from optimal. 

If the technology were better there is a 
good argument to be made that appearing 
via AVL for some things could or should 
continue. For example, mentions. A number 
of instructing solicitors made the point 
to me that it was now possible to appear 
from home or office in several Local Court 
mentions in a morning across different 
locations without the stress of driving from 
court to court. It was both easier and more 
financially rewarding, even before factoring 
in the parking fees, parking tickets, speeding 
fines and stress.

The Supreme Court’s arraignment list has 
also been very efficient: you would be allocated 
your five minutes in the sun; you appeared in 
front of your screen, your client would appear 
on his or her screen, you were called upon, 
you said your piece and then you disappeared. 
Much faster than waiting around in Court 
13C for most of the morning. Regional-based 
counsel were also spared the necessity to 
travel to Sydney or use an agent.

There is also a potential benefit with 
respect to the Court of Criminal Appeal 
still offering AVL for regional practitioners. 
It allows people to appear in the court 
without having to travel to Sydney, 
which is both a cost and time saving.  

Similarly, Sydney based practitioners could 
continue to attend regional sentence hearings 
without having to leave Sydney. This is not 
only a cost saving to the client (in our case 
Legal Aid or the Aboriginal Legal Service), 
but it may result in a regional client having 
a wider choice of counsel to choose from as 
not all Sydney based barristers are willing to 
travel to regional areas. 

These potential practical advantages 
need to be weighed carefully against the 
significant forensic disadvantage of not being 
in the courtroom. As anyone who has ever 
been interviewed for an important job by 
telephone or videoconference knows, there 
can be significant persuasive advantages in 
actual physical presence.

It will be interesting to see whether, in 
12 months’ time, what, if any, of the Court’s 
COVID-19 AVL procedures remain. 
Humans are very good at adapting to and 
using technology. Hopefully any good things 
that have come out of this period won’t be 
ignored and we simply revert to business as 
usual. The biggest issues, though, are having 
the software and bandwidth to allow the 
process to work seamlessly and choosing 
the types of matters in which they can be 
deployed without compromising fairness or 
good and effective advocacy. It cannot be a 
one size fits all model and in crime, where 
jury advocacy is required, it is hard to see the 
virtual court ever working. BN
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COVID and Crime –  
A View from the Private Bar

By Gabrielle Bashir SC and Ann Bonnor

Tim Poisel’s temperature is taken by a sheriff’s 
officer on entry to the Downing Centre
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Most barristers practising in 
criminal law do so 'at the 
coalface' – with advocacy inside 

the courtroom, witnesses who frequently 
include emergency services workers, 
and accused persons often in custody. 
Courthouses, emergency services and gaols 
were all critically impacted, in different 
ways, by the COVID-19 pandemic. 
This had a knock-on effect for private 
practitioners in criminal law, particularly 
those with 'back to back' trial practices. 

Many private practitioners who specialise 
in criminal law have modest or low incomes 
comparative with other areas of the bar, 
being reliant on Legal Aid brief fees, or 
CDPP and NSW DPP rates. However, all 
are exposed to meeting the high overheads 
of chambers shared across the bar. 

The impact of COVID-19 on those 
practising in criminal law – especially 
juniors – was immediate. With the 
necessary suspension of jury trials and 
cessation of most Local Court hearings, 
the impact was broad, and devastating 
for many. The initial shock felt may 
be encapsulated in the small snapshots 
overleaf, from barristers in the last week of 
March when the COVID curve was rising. 

With the COVID curve levelling sooner 
than anticipated, although with continuing 
risk and health measures, many of those 
practices survived or are starting to slowly 
bounce back. Some individuals have coped 

by adjusting their priorities during the 
pandemic and accepting support from 
others. However, the pandemic continues 
to cause hardship and stress amongst the 
private criminal bar. 
Impact upon the criminal justice system 

In the upheaval immediately after the local 
outbreak of the pandemic, Hamill  J was 
swift to observe that it created a challenge 
for the criminal justice and penal systems of 
a kind not experienced in recent decades, if 
ever, in Australian law.1  The months since 
have borne witness to his Honour’s remark.

In many respects, technological solutions 
were key and hold promise to be advantageous 
to practice. With operational technology, 
it is possible to appear in mentions in more 
than one court, over diverse distances in a 
single day where physical distance or prior 
insistence on physical appearance would 
have otherwise made this impossible. This 
also assists the continued participation of 
practitioners in high risk health categories. 
The efficiency of courts in particular aspects 
of the criminal law, such as mentions and 
lists, might be enhanced in the future by 
virtual appearances. 

In the Supreme Court, bail matters and 
criminal appeals without witnesses are 
being conducted by virtual courtroom. 
In such matters for the main part, the 
change is that the practitioners moved to 
virtual appearance.



50  [2020] (Winter) Bar News

COVID-19

However, in a number of respects, despite 
the best will and perseverance from the 
courts, practitioners and parties during the 
pandemic, the criminal justice system has 
strained to provide features important to 
critical areas of criminal process. 

Some hearings have taken longer, or 
significantly longer, due to connectivity 
and bandwidth issues. The District Court 
experienced a large increase in virtual traffic, 
contributing to difficulties, especially on list 
days. Participants in contested proceedings, 
from Crown prosecutors and solicitors to 
witnesses and accused persons, experienced 
repeated 'drop outs' and 'bump offs'. In one 
matter, counsel reported having to dial in 

over 11 times. Another counsel reported 
a sentence matter stretching from one to 
seven days. Superimposed challenges arise 
where interpreters are involved.2

Reports flowed in of appearances 
hampered by shifting, frozen or lost 
images on screens, audio distortion or 
audio loss and parts of submissions not 
transcribable. Patience and tenacity 
abounded. Upgrade after upgrade assisted. 
Matters continued where feasible without 
compromising fairness. 

Early difficulties with technology in 
the Supreme Court criminal jurisdiction 
affected the progress of trials by judge 
alone. Fullerton J described the experience 

in her Honour’s decision adjourning the 
trial in R v Macdonald; R v Edward Obeid; 
R v Moses Obeid (No 11) [2020] NSWSC 
382, and emphasised,

The accused are entitled to a fair 
trial which includes, necessarily, fair 
process and procedures. I am of the 
view that a trial of the accused in a 
virtual courtroom is impractical… the 
accused’s right to a fair trial would be 
at risk were I to order that it continue at 
this time, subject as it is to the current 
health and safety regime…

It is widely accepted that in criminal 
law, a virtual courtroom is particularly 
problematic where witnesses are giving 

'a significant portion of my 
practice is going to be wiped� 
I have five trials�which will all 
disappear�I had a few Local 
Court hearings which are 
disappearing too'

'the majority of work in my diary is gone't f k my diary is gone''''''

'I had back to back trials listed, none of which will get on now' d pp g td p

'my practice is now 

basically non-existent'

I h d b t

''

'much of my practice has 
disappeared over the past week'

'I am sure that, 
for all intents and 
purposes, I have 
run out of work'

'almost all of my work has stopped'

'my practice has been decimated'

'My income will dry 
up in about 3-4 weeks'
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evidence and being cross-examined on 
complex, sensitive and critical matters of 
fact, and in which credit issues are central to 
proceedings. Apart from jury trials, this may 
include sentencing matters, trials by judge 
alone and fresh evidence appeals. Platforms 
currently used by many courts are designed 
for meetings, rather than the dynamic, often 
unpredictable and very different process of 
trial and complex sentencing proceedings. 
Visual obscurities and delays in transmission 
present difficulties in matters reliant upon 
the adducing of evidence in chief, effective 
cross-examination and assessment of 
demeanour. Ensuring the integrity of remote 
evidence, and managing how witnesses or 
persons in custody are shown exhibits or 
documents, within resourcing and practical 
limitations, raise further challenges. 

Virtual appearance also raises the 
critical issue of how an accused in custody 
is to effectively give instructions. AVL 
suites in custody do not permit online 
communication. Either the courtroom must 
be emptied or the accused taken to a 'holding 
pen' with other prisoners for instructions 
to be taken, raising both confidentiality 
and safety issues. In one case during the 
pandemic, it was reported that an inmate 
was killed by another inmate in such a pen. 

AVL suites frequently have poor noise 
insulation, with noise emanating from 
nearby suites where other inmates can 
be heard giving evidence or instructions. 
Some courts battled on, raising voices to 
be heard, others waited for quiet. Even if 
muted to the court, offenders may not be 
able to hear or fully participate in their 
own proceedings. 

Resourcing is plainly critical. Many 
Local Courts do not have adequate AVL 
capacity or AVL at all. A large proportion of 
Local Court matters involve unrepresented 
litigants, who may not have the requisite 
access to technology. 

The pandemic also presented unexpected 
quirks - the physical layout of older 
courthouses in some locations means that 
there is no option but for practitioners and 
the public to line up street-side outside 
court, to ensure social distancing. 

Challenges of the multiplicity of demands 
during the pandemic, juggling home 
schooling of young children and appearing 
in court from home demanded flexibility. 
Unscheduled toddler appearances were met 
with smiles and swift removal from the 
virtual court. 
Pandemic relief measures 

Upon the outset of the pandemic, the 
Criminal Law Committee moved to introduce 
groups to enable communication and support 
between barristers within chambers and 
regionally. Senior barristers practising in 
criminal law and senior juniors mobilised to 
provide devilling work to juniors and readers. 
The Association successfully argued for the 
extension of 'JobKeeper' to sole traders. This 
saw barristers who had lined up with other 
impacted members of the community for 
'JobSeeker' apply for 'JobKeeper'. 

The CDPP and NSW DPP immediately 
committed to support the private bar 
by maintaining briefs with private 
practitioners, permitting preparation work 
for upcoming trials and undertaking to pay 
outstanding fees promptly. 

The Commercial Law Section and 
taxation specialists published guidance and 
assistance particular to barristers which 
was welcomed by other sectors of the bar. 
The IT Committee consistently provided 
invaluable and urgent support for members. 
Individual chambers pursued rent relief 
with mixed success and some chambers 
were able to waive or defer rent obligations 
that could not be met. Overall, the story 
is one of great and continuing collegiality.

Criminal law barristers also jumped 
quickly into assisting community 
members impacted by COVID-19 through 
the provision of free legal advice and 
volunteering during the pandemic.
Looking forward 

Courts are now moving cautiously towards 
re-opening, sooner than we might have 
anticipated when watching the tragedy of 
the pandemic in Italy, New York and the 
United Kingdom during March 2020. 
There are altered procedures for trials to 
accommodate safety measures. COVID-19 
presents real and unchartered challenges 
to preserving the fundamental tenets of a 
fair trial in extraordinary circumstances. 
Barristers will need to be astute in the 
face of potential difficulties – all while 
welcoming a return to practising safely 
inside courthouses. BN

ENDNOTES

1 Rakielbakhour v DPP [2020] NSWSC 323 at [13]
2  See R v Jagjit Singh [2020] NSWDC 242 (see at [72])
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COVID-19 has brought swift change 
to both the legal profession and 
the institutions and people that the 

profession serves. Of those, the changes 
to the criminal justice system, and the 
incarcerated, have been considerably acute. 
Those in custody face heightened risks: social 
distancing and self-isolation are impossible, 
spaces are confined, and numbers are high. 
Prisoners effectively sit without choice 
or remedy in the very situation medical 
professionals tell us to avoid. While the 
urgency of the pandemic appears to be 
subsiding for the moment, it could turn 
quickly; and if it does, it could well happen 
in a custodial environment. 

COVID-19 in prison 

There are good reasons for these concerns. 
First, disease transmission is much higher 
in prison. The World Health Organisation 
recently observed that ‘[p]eople deprived of 
their liberty … are likely to be more vulnerable 
to the coronavirus disease (COVID-19) 
outbreak than the general population because 

of the confined conditions in which they live 
together for long periods of time’.1 In prisons 
overseas, COVID-19 has been spreading at a 
disturbing rate: as of June 3, the four biggest 
clusters of known infections in the United 
States were all linked to correctional centres. 

Second, the incarcerated are statistically 
more vulnerable. The Australian Medical 
Association has identified that Australian 

inmates have ‘far greater needs than the 
general population with high levels of 
mental illness, chronic and communicable 
diseases, injury, poor dental health and 
disability’.2 ‘Older prisoners’ are defined as 
being 50 years or older, with a recent expert 
opinion remarking that this threshold is 
‘an appropriate gauge for 'old age' in prison 
as research suggests a 10-year differential 
between the overall health of prisoners and 
that of the general population’.3

Prisoners overseas are being released in vast 
numbers through a variety of legal means. 
For criminal defence lawyers in Australia, 
there is a need to get creative, which has 
already happened through some conventional 
avenues: defence practitioners have been 
adducing evidence of the risks COVID-19 
poses in custody in both bail applications 
and sentence hearings (see, for example, 
Rakielbakhour v DPP [2020] NSWSC 323). 
Yet outside of these avenues, one notably 
unconventional option has been neglected – a 
petition to the Governor of NSW for exercise 
of the Royal prerogative of mercy. 

Mercy in the time of COVID-19
By Rory Pettit
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History and nature of power 

The prerogative of mercy is one of the 
prerogative powers of the Crown (as the head 
of state) and can be traced back to the 1688 
Bill of Rights. Lord Denning once defined a 
prerogative power as ‘a discretionary power 
exercisable by the executive government 
for the public good, in certain spheres of 
governmental activity for which the law has 
made no provision’.4

However, the mercy prerogative defies 
simple legal definition. This is due in part to 
its historical application in a wide variety of 
jurisdictions, but also to the different actions 
that can be taken in its name. Though defined 
at its core to be ‘a right or power to pardon 
an offender, belonging to the sovereign’,5 the 
power in NSW allows, at the least, for the 
remission (essentially, reduction) of a sentence 
as well as a full pardon.6 

For historical reasons the prerogative of 
mercy in NSW vests in the Governor of NSW 
in his or her personal capacity. Ultimately, 
its role is to provide for an executive ‘fix’ – 
for moral reasons ultimately rooted in the 
common good – to those rare but unjust 
scenarios for which the law provides no relief. 
NSW courts have also recognised the moral 
and extra-curial nature of the prerogative. In 
Anastasiou v R [2010] NSWCCA 100 at [37], 
Justice Rothman remarked: 

‘[S]ympathy is not the test that this 
Court must apply. The Court must apply 
principle. … [S]ympathy is the province 
of the Executive Government, either 
through the Parole Authority or the grant 
of mercy; not by the grant of appeal’.

Though embodied in the Governor, an 
exercise of the prerogative is not a manifestation 
of their individual will. Rather, the Governor, 
as representative of the head of state comes 
to ‘stand in for the whole: Parliament, but 
also, symbolically, the entire tradition or the 
continuity and protection of a quest for the 
good in our shared political and civic life’.7 
Possibly with the same goals in mind, the 
NSW Government recently enacted a change 
of policy generally requiring the publication 
of all petitions for the prerogative.

The prerogative of mercy is recognisably 
political in nature (in the sense of being 
an executive discretion exercised with the 
interests of the body politic in mind), and 
it follows that its use should represent the 
principles seen to inhere in the collective. 
It falls to the Governor to identify those 
principles and exercise them accordingly. 
As put by former Governor-General Peter 
Cosgrove, the role requires a person in such a 
position to ‘reflect the community to itself ’.8

The prerogative’s political nature 
distinguishes it from other types of petitions 
seeking review of convictions and sentences 
under NSW statute. Such statutory review 
is mostly enabled under Part 7 of the Crimes 
(Appeal and Review) Act 2001 (NSW) 
(CARA). While these statutory petitions 
are also made to the Governor (per, e.g., s 
76) CARA requires that all such petitions 
necessitate a court’s involvement in some 
way – either through an inquiry, an appeal, 
or advice. Section 114 of CARA explicitly 
preserves the prerogative of mercy, implicitly 
distinguishing it from the Act’s remit. 

Four criteria 

So, let’s say a person in custody petitions for 
mercy because of the spread of COVID-19. 
How would it be made?

In exercising their discretion, the Governor 
is entitled to take into consideration a broad 
range of material and is not bound by rules of 
evidence and procedure. But although there is 
no limit to the matters that can be considered, 
some guidance of what is ordinarily looked at 
can be drawn from case law, scholarship, and 
government policy. A review suggests that 
four broad criteria are relevant: sympathy and 
compassion for the petitioner; the petitioner’s 
moral culpability; public concern in a 
particular case or outcome; and the public 
interest more generally. 

The first criterion is a reflection of the moral 
heart of the prerogative. NSW Government 
policy regularly cites ‘undue hardship’ as 
one of the central criteria governing a grant 
of mercy. In this way the criterion relates 
directly to the particular circumstances 
of an inmate; ill health and old age, for 
example, are an already-recognised category 
of petitions for mercy. The worthiness of 
compassion for those in that category might 
become all the more urgent in the context of 
COVID-19 given the increased risks already 
faced by the sick and the elderly. 

However, the second criterion exposes 
a different moral dimension to the power: 
a consideration of the reason a person is in 
custody in the first place. Petitioners for 
the prerogative of mercy are often persons 
who do not dispute their own guilt. This 
arguably has the result that those that are 
less morally culpable than others (who may, 
for example, have been convicted of less 
serious crimes) are more entitled to a grant 
of mercy. But COVID-19 shifts what might 
otherwise be a clear-cut moral calculation. If 
an inmate became infected or died, it would 
arguably render the ‘sentence’ imposed 
wholly disproportionate to a petitioner’s 
moral culpability. No reasonable member of 
the community (let alone a judicial officer) 
would argue that possible infection with 
COVID-19 could be said to fall under one 

of the purposes of sentencing (per s 3A of 
the Crimes (Sentencing Procedure) Act 1999). 
While difficult and possibly dependent upon 
the crime committed, such a consideration 
could inform a COVID-19 based petition 
for release.

Sir Anthony Mason has observed that the 
third criterion – public concern relating to a 
particular case or outcome – may be relevant 
to determining whether the prerogative 
should be exercised.9 In the context of 
COVID-19 this is intertwined with the 
fourth criterion, being the public interest 
writ large. In other words, the public concern 
about the plight of a particular inmate is 
intertwined with the public interest we all 
have in preserving the collective and moral 
health of our community. A COVID-19 
based petition for mercy would likely call 
upon such an argument.

Conclusion

In Osland v Secretary to the Department 
of Justice (2010) 241 CLR 320, at 345 the 
High Court remarked that the prerogative 
of mercy can ‘[engage] the public interest at 
a high level of importance’,10 due in part to 
its capacity to ‘[throw] up opinions about 
the fairness and authority of the criminal 
justice system … and asserted inadequacies 
in the law’.11 The spread of COVID-19 has 
forced us, as a society, to re-evaluate the 
fairness of some of our most established 
institutions. This includes the criminal 
justice system. It has forced us to think about 
how we treat individuals in society, and in 
particular the most vulnerable. So, when 
considering the predicament of persons held 
in custody during the pandemic, we might 
do well to consider the use of an historical 
power intended as a moral remedy to the 
occasionally harsh operation of the law. It is 
a power with a long past that just might be 
suited to an unusual present.  BN
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How to Conduct an Effective Virtual 
Arbitration Hearing – 

10 Tips from the Battlefield
By Jern-Fei Ng QC, Essex Court Chambers London 

 

Cross-examination

It is a misconception that cross-examination would be more difficult 
in principle if conducted virtually. Not true. Different, for sure, but 
not more difficult per se. One of the advantages of virtual cross is 
that the witness’s facial expressions and body language (to the extent 
captured on screen) are magnified, thus helping the tribunal to 
better assess demeanour. With most virtual hearing platforms, the 
speaker’s image typically occupies the screen. Thus, when you are 
asking questions, the only image the witness (and other attendees) 
see is your face. When the witness answers, the only image you (and 
other attendees) see is the witness’s face. The emotional connection 
between questioner and witness can thus be quite intense and, if 
deployed effectively, you can really ‘corner’ a witness who would find 
it difficult to avert their gaze when being asked a difficult question 
(c.f. with an in-person hearing, the witness could try to look at the 
tribunal, his/her own counsel, etc. to escape your steely glare).

Electronic Presentation of Evidence ('EPE')

Most virtual hearing providers (e.g. in Australia: 
Zoom and Microsoft Teams or in the UK: Epiq and 
Opus) have EPE systems that allow documents to be 
displayed to all attendees so as to obviate (in part or 
as a whole) the need for hard copy bundles. EPE, if 
used effectively, can be a very effective advocacy tool. 
Think of yourself as a film director – give specific 
instructions to the EPE operator, e.g. 'please give me 
3 split screens, with the witness statement of Mr X on 
the left hand side, the email he sent at A12, p.5523 in 
the middle and highlight the opening para of the email 
in yellow, and finally his WeChat log for the same date 
at 21:57 and magnify that entry'). You have the power 
to present the evidence visually in exactly the way you 
want the tribunal and witness to see the evidence.

1 2
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Lights, Camera, Action!

Remember to look into the camera when you are speaking. It is often said that eye contact is an important weapon in the advocacy 
armoury. Even more so for virtual hearings. If using printed notes, invest in a little stand (I bought an inexpensive one from John 
Lewis) which allows you to rest your notes at an angle that enables you to glance at them without breaking eye contact with the 
camera. In addition, try out different camera positions/angles so that not only your face but your shoulders and arms are captured on 
screen – if you are an expressive advocate like me who occasionally uses body posture (and hand gestures, including the occasional 
finger wagging…) as tools of advocacy, you will want to choose a camera position/angle that enables your upper body to be caught 
on screen. Also make sure the room you are in is well-lit – use downlights or uplighters rather than relying on natural lighting which, 
ahem, varies as the day wears on.

Good microphone is essential

Visual advocacy is important but so is oral advocacy. 
Invest in a good microphone – the quality and crispness 
of the audio is important. Even more so if you’re the 
kind of advocate who enunciates your words clearly.

Virtual Hearing Protocol

It’s the new Procedural Order No. 1. Draw up and seek to agree 
with the other side a Virtual Hearing Protocol that lays out 
the ground rules on how the virtual hearing is to be conducted 
including, but not limited to, what software/technology is to be 
used, what equipment is needed for each participant, when and 
how a test run of the system is to be conducted, what should 
happen when someone becomes disconnected, sitting hours, an 
indicative hearing timetable that takes account of the time zones 
of the various participants, when participants should mute their 
mics, etc.

Real-time transcription

It is useful to keep an eye on the real-time transcript 
to make sure: (a) what the witness says is captured on 
the transcript (bearing in mind that the court reporter 
could be in a different location from the witness and 
thus may not have heard everything that is said); and 
conversely (b) you don’t miss what someone (e.g. a 
member of the tribunal) says which you may not have 
heard but which is caught on the transcript.

Bundle pagination

An easy one to overlook – ensure that the virtual 
hearing provider uses volume and tab numbers (or 
folder and sub-folder numbers) and consecutive 
pagination when compiling virtual hearing 
bundles. Makes it easier to call up the right 
document quickly.

Translations

One of the features of the hearing I conducted is the fact that there 
were many documents in Chinese containing English translations 
(with quite a few of the translations disputed). Having an EPE system 
that allows the screen to be split meant that I was able to direct the 
EPE operator to call up the Chinese and English versions on the 
screen – I would then walk the witness through the Chinese original 
while the other attendees who prefer to read the English could follow 
my discourse with the witness using the English translation. Where 
there was a dispute about the translation of a word/phrase, I could tell 
the operator to highlight the relevant word/phrase in both languages 
before putting the proposition I wanted the witness to agree with 
and inviting the interpreter (who would have been following the 
exchange) to provide his/her neutral translation.

Expert witness conferencing

Works just as well in a virtual hearing setting, save for one thing – we established a clear protocol as to which expert went first and 
when each counsel can intervene with questions and in what order. We had to be more disciplined in ensuring we stuck to this 
protocol than at an in-person hearing, given the very real risks of a seven-vehicle motorway pile-up (2 experts, 2 counsel, 3 arbitrators 
all speaking over one another) if we were not careful.

Equipment/devices

When virtual hearings started taking off, there were those who were recommending up to half a dozen screens/devices for the 
advocate. While it is ultimately a matter of personal choice, I did not find this helpful. Less is more, in my view. You need one screen/
iPad to see the witness/whoever is speaking, one screen/iPad for the EPE and one screen for the real-time transcript. The idea that 
there would also be screens to enable you to see your opponent, another to watch the arbitrators and yet another for messages is, in 
my view, not feasible. It looks very cluttered and is unnecessary. It is possible to configure WhatsApp messages from your team to 
appear on one of the iPads so as to minimise the number of devices that are actually sitting on your desk.

BN
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Video justice: ten years of progress 
for courts in eight weeks1 

The Hon Justice Nye Perram

The Federal Court conducted its 
first trial by videoconferencing 
platform on 16 March 2020 which 

was the day that State governments began 
the process of lockdown. The Court has 
since rapidly expanded its use of this 
technology to all aspects of its work. 
Entire hearings have been conducted 
with all participants working from home. 
The quick move to conduct as much work 
as possible on these platforms has attracted 
international attention. We are well ahead 
of the curve.

This success story is due to the attitude of 
the participants. The profession has displayed 
flexibility and willingness in the face of novel 
and difficult circumstances. The bench too 
has been willing to try different processes. 
A shared sense of adversity has produced 
outcomes which could not have been 
imagined only three months ago. I doubt 
that what has been achieved in the last eight 
weeks could have been achieved in 10 years 
under normal circumstances. The principal 
difference is that difficulties which are 
encountered are treated as obstacles to be 
surmounted rather than roadblocks to be 
surrendered to. My colleague Michael Lee 
recently reminded me of Voltaire’s quip that 
we must not make the perfect the enemy of 
the good. This is true.

The process for hearings conducted 
online is now clear and involves some 
refinement of the procedures thrown 
together for the first hearing conducted 
on 16 March 2020. The parties and their 
representatives are sent invitations to the 
hearing by the judge’s associate. The fact 
that the hearing will be conducted via 
Microsoft Teams is advertised in the 
publicly available Court list. Interested 
members of the public are asked to approach 
the Court for an invitation to the hearing 
if they wish to attend. When everyone is 
in the hearing the judge is invited in last. 
From there on it runs, as best it can, in the 
manner of an ordinary hearing. All of the 
persons who are not speaking are asked 
to mute their microphones. Counsel and 
solicitors communicate with each other on 
a messaging service (WhatsApp has proved 

popular). Skype Instant Messaging is used 
between judges and their staff.

For trials, robes are usually worn to 
bring some formality to the proceeding. 
Counsel does not stand. The assessment 
of the credit of most witnesses is easier 
than expected. I have seen a most effective 
cross-examination conducted on Microsoft 
Teams. On the other hand, the technology 
is problematic where witnesses have few 
IT skills or with self-represented parties or 
witnesses requiring interpreters. 

There have been unforeseen problems. 
The process is somewhere between 20% and 
40% slower. Care must be taken to avoid 
talking over one another. The disappearance 
of body language has shown how much 
useful background information was 
communicated that way. Conducting a trial 
this way is, in truth, like swimming in aspic. 
It is possible but not optimal and tiring for 
all concerned. There may be much to be 
said for reducing the length of the court day 
and introducing more breaks. Then there 
are the usual distractions of working from 
home: the unexpected toddler, the distant 
lawnmower, the over-curious cat. 

The Federal Court is now conducting 
most of its business via Microsoft Teams 
including, if necessary, with judges and 
staff working from home. This includes 
most trials, appeals, case management 
hearings and interlocutory hearings. 
Most judges have been doing this during 
the last eight weeks and, if there should 
be a second wave and a further lockdown, 
this is a mode to which we can readily 
return. We have shared what we have 
learnt with other tribunals which have 
expressed an interest such as the Family 
Court, the Federal Circuit Court and the 
Administrative Appeals Tribunal. This is 
no time for institutional chauvinism.

The interesting questions are not so much 
about the present situation but about what 
this will mean in the future. It is too early 
to say definitively but some themes are 
emerging. In a system of hearings which 
is not located anywhere, the distinction 
between state based professions blurs since 
domestic travel is no longer necessary. 
A national court not physically tied to any 
capital city is likely to usher in a national 
profession. In the short term, although 
individual judges will differ on this, 
I have come to the view that I prefer case 
management hearings to be conducted 
on Microsoft Teams. It is also difficult 
to see overseas witnesses being required 
to travel to Australia. Further, given that 
a video feed of a hearing is now readily 
available there may no longer be a need to 
travel from overseas to give instructions. 
The continuation of closed borders for the 
foreseeable future will only accelerate this.

As with most things, it is impossible 
to know what all of this will mean in the 
longer term. However, my feeling is that 
this will turn out to have been a blessing 
in disguise. BN

ENDNOTES

1 This is the longer version of a piece that ran in the Australian Financial 

Review on 14 May 2020.
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Confessions of a Natural Introvert
By Andrew Smith

I confess. When the impact of COVID-
19 first set in and there was constant 
talk of social distancing, I was 

confused. Social distancing is what I have 
been doing my entire life! I was initially 
lulled into a false sense of satisfaction that 
in this pandemic world, I would not be 
overly impacted. I was wrong.

After some reflection, it dawned upon 
me that as one of the very few indigenous 
barristers at the NSW Bar, myself and 
other First Nations barristers would now 
have to make alternative arrangements for 
meetings. With social distancing in place, 
a room the size of a telephone booth was 
no longer a viable venue. However, little 
did I know that looming on the horizon 
was a more pressing challenge, namely 
home schooling. After a few weeks of 
googling what a factor of a number is 
and reacquainting myself with other long 
forgotten skills from primary school, 
I found myself longing for the opportunity 
to be publicly humiliated again. Whilst 
the experience of a dressing down in a 
virtual courtroom from a judicial officer 
who is uninspired, unimpressed and most 
definitely not persuaded by my carefully 
crafted contentions was not as unpleasant 
as appearing in an actual courtroom, it 
still had a more visceral attraction than 
the prospects of another day of teaching 
my children on the long lost art (for me, at 
least) of long division.

My delusion that the pandemic would 
have little impact upon me was finally 
vanquished when my subconscious was 
altered and I started to have dreams in 
‘gallery view’. In the face of pending 
dysphoria at this realisation, I turned to 
existential inspiration. I began reminding 
myself almost daily that ‘whatever [my] 
fate is, whatever the hell happens, you 
say ‘This is what I need.’ It may look like 
a wreck, but go at it as though it were an 
opportunity, a challenge. If you bring love 
to that moment – not discouragement – you 
will find the strength is there. Any disaster 
you can survive is an improvement in your 
character, your stature, and your life. What 
a privilege!’ (Joseph Campbell)

With my wine cellar depleting at a fast 
rate (another side effect of home schooling), 
and armed with my philosophical outlook, 
I resolved to embrace technologies that as 
a self-confessed Luddite I had previously 
avoided. With a face made for radio, it was 
initially my strong preference to appear in 
virtual courtrooms by telephone. Besides, 
telephone appearances had the added 
potential bonus of comic relief when a 
judicial pronouncement was interrupted by 
hold music or a voice over saying ‘Your call 
is important to us…’ 

As the experience of being in ‘iso’ 
continued, I broke from the safety of 
primary reliance upon telephone as a 
medium of communication to making 
fumbled attempts at mastering the
audiovisual experience of virtual ‘drinks’ 
with colleagues from chambers. The 
shared experience of watching one’s peers 

struggling with technology gave me 
hope for the future. 

In addition to my concerns about 
appropriate venues to meet with fellow 
First Nations barristers, my limitations as 
a school teacher, and my technical failings, 
the onset of the pandemic led to rumination 
about the only two problems a barrister 
ever has – too much or too little work. For 
a while the briefs continued to come in at 
about the same pace as they always did. 
However, perhaps because the risk and 
gravity of the impact of public humiliation 
when appearing in virtual courtrooms is 
reduced, I noticed solicitors who would 
rather home school three unruly siblings 
about the battles of Fromelles and Pozieres 
than speak at the lectern in a courtroom 
suddenly began ‘volunteering’ to attend 
virtual courtrooms without Counsel. Not a 
particularly disturbing development for me, 
but my thoughts did and do go out to the 
very junior Bar, especially readers. With 
the luxury of six months to comply with a 
creditor’s statutory demand, the prospects 
of an application in the Corporations List 
to set one aside grew dimmer by the day.

Not to worry I told myself, this is an 
opportunity. With varying degrees of 
success I took to completing my ‘chamber 
work’. To break the monotony, I would 
occasionally turn my mind to matters of 
administration and aspirations. Read that 
three foot pile of cases I had printed and 
piled in a stack in a corner in my chambers? 
Tick. Clean my chambers? Tick (well 
sort of). Prepare my application for 
Silk? Definitely too soon! There was an 
abundance of opportunities for growth 
and accomplishment. Overcome my  
anxieties about social gatherings to prepare 
myself for a post COVID-19 world where 
social gatherings become the norm again? 
Maybe later … BN

... the onset of the pandemic  

led to rumination 

about the only two problems 

a barrister ever has –  

too much or too little work.





[2020] (Winter) Bar News  59  The Journal of the NSW Bar Association

COVID-19

Fee recovery assistance 
available to members for fees 
unpaid after three months

By David Stewart 
Member of the Bar Association’s Costs and Fees Committee

A great deal has been written this year 
about the significant economic impact 
caused by the COVID-19 pandemic.

In order to provide practical assistance to 
members, for the duration of the COVID-19 
pandemic, members whose fees have been 
unpaid for more than 90 days (but less 
than two years), can now access the Bar 
Association’s fee recovery assistance service.

Ordinarily, the Association will only 
assist members to recover fees which have 
been outstanding for more than six months 
(but less than two years). The change from 
six months to three months is a practical 
measure to improve timely payment during 
this challenging period. 

Put simply, the Bar Association 
assists members with recovery from 
solicitors of unpaid fees. There is a 
dedicated section in the Member 
Portal on the Bar Association’s 
website headed Fee Recovery. 
The Fee Recovery Policy is at:  
https://nswbar.asn.au/practice-
support/costs-billing/fee-recovery.

Assistance will generally be 
provided as follows:
1. The Bar Association will write 

to the solicitor requesting 
payment.

2. In the event that payment is not 
forthcoming, the Association 
will phone the solicitor seeking 
an explanation.

In providing this assistance, the 
Bar Association is not undertaking 
to act for the member in 
any legal capacity. 

To request assistance you email: 
feerecovery@nswbar.asn.au.

Requests for fee recovery assistance 
should include the following:
1. a letter/email containing a brief 

chronology of events;
2. a copy of your disclosure and 

any costs agreement;
3. a copy of all the invoices you 

have rendered; and
4. any relevant correspondence.

The Bar Association can also assist 
with general enquiries concerning 
fee recovery. For general enquiries 
use the email address or phone the 
Bar Association on (02) 9232 4055. 

If the assistance provided by the 
Association is not successful, a 
barrister will then need to consider 
pursuing her or his fees. The 
methods of recovery are also set out 
in the Fee Recovery section on the 
Bar Association website.

The Bar Association does not assist 
or act for a member in this regard. 

It must be said that a sensible 
course after you have exhausted your 
own efforts in being paid, and before 
formal recovery action, is to seek the 
assistance of the Bar Association. 
The assistance of the Bar Association 
has been successful in many cases 
and avoided the need for formal 
recovery action by barristers.

BN

WHAT THE BAR 
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No snapback for the Bar: court 
chiefs confirm some changes 

will remain post-COVID
By Stephen Ryan

Appearances via email and appeals in 
virtual courts are likely to remain 
according to the country’s chief 

justices and judges. Both Chief Justice 
James Allsop and Chief Justice Tom 
Bathurst confirmed that use of the virtual 
courtroom for some appeals to the Full 
Court of the Federal Court and the NSW 
Court of Appeal are likely to remain even 
after conditions imposed due to COVID-19 
are relaxed.

'There is no reason why most directions 
hearings, applications and the like cannot 
be heard in a virtual courtroom,' Chief 
Justice Bathurst said. 'Consistent with 
current practice, more appeals may continue 
to be heard online. It will be left to the list 
judges to determine how they utilise the 
technology in the future. List judges will 
determine which matters are suitable to be 
heard virtually.'

Both Chief Justice Bathurst and Chief 
Justice Allsop noted the savings for litigants 
with a reduction in travel and waiting times 
for matters, particularly shorter matters, to 
be heard. Chief Justice Allsop said much has 
been learnt about how courts can operate 
more efficiently, but that efficiency should 
not be the only factor when considering 
further changes to court practice.

'Perhaps the clearest example of where 
we are likely to see dividends paid from the 
increasing use of remote technology is in the 
case management process,' he said. 'From the 
perspective of a client you need only think 
about how much money is spent on physically 
going to court for a case management hearing. 
There is the time spent travelling to court, 
clearing security, waiting around to meet 
practitioners and clients etcetera before your 
15 minutes before the judge, only for you to 
then turn around and travel back again. That 
has cost the client a lot of money. 

'We should ask ourselves: is it necessary? 
There are of course many instances where 
face-to-face case management hearings 
will remain appropriate or necessary such 
as those involving unrepresented litigants 
who require the close assistance of the 
court. But for more seasoned users where 
we have shown that remote technology can 

be used effectively, while still maintaining 
the requisite quality of engagement for 
all involved, we would be remiss not to 
integrate those gains into our day-to-day 
operations. Many appeals will be in the same 
category. The question will be why this form 
of engagement is not adequate.'

For trials, Chief Justice Bathurst envisages 
a hybrid model emerging where both the 
virtual courtroom and in-court attendance 
combine. However, jury trials will almost 
certainly revert to pre-COVID conditions.

'There will be a greater utilisation of 
technology in the courts than in the past 
as courts have appreciated that virtual 

courtroom technology has benefits and 
increases flexibility,' Chief Justice Bathurst 
said. 'For example, it may be preferable for 
non-contentious witnesses to appear by 
audiovisual link. Despite attempts to hold 
virtual jury trials in other jurisdictions such 
as the United States, criminal trials will 
continue being heard in person, noting the 
difficulties that juries presented for virtual 
courtrooms.' NSW District Court Chief 
Judge, Justice Derek Price, confirmed that 
similar arrangements will continue.

'There will be increasing use of taking 
evidence of witnesses in both criminal and 
civil proceedings by use of audiovisual link,' 
he said. 'All criminal lists including readiness 
hearings; all civil lists before a judge, judicial 
registrar or assistant registrar; all notices of 
motion (civil) where the matter is confined 
to legal argument and no person is required 
for cross-examination; and applications for 
bail variations which are not contested, will 
continue to be conducted remotely.'

Fair Work Commission President, Justice 
Iain Ross, said the pandemic had accelerated 
a number of initiatives including the 
increased use of videoconferencing, the use 
of digital court books – effectively turning 
the Commission paperless – and trialing a 
number of technologies to provide greater 
access to the Commission.

'Certainly, if we think of courts using only the management metrics 

of efficiency or as carrying out some readily quantifiable function 

as producers of judgments, then one may be tempted to think that 

virtual hearings stand to render the traditional face-to-face hearing 

obsolete in the name of productivity, but that is not all that courts 

are. Courts are at their core human institutions charged with the 

public ventilation of grievances and resolution of disputes that have 

very real, very human consequences for all who are involved.' 

Chief Justice James Allsop
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'The Commission has placed users at the 
centre of our transformation for many years 
now, however consistent with many courts 
and tribunals the pace of our digital service 
transformation has increased significantly 
over recent times,' Justice Ross said.

The Commission is rolling out a range 
of online smart forms to assist parties to 
enterprise agreements, it can now track its 
workload via a 'data dashboard' including 
additional work under its new 'Jobkeeper 
jurisdiction' and is developing a Justice 
Innovation Hub that will allow courts and 
tribunals from around the world to share 
information and solutions to problems 
caused by COVID-19.

'To further facilitate the exchange of ideas 
we will also be convening a series of online 
events with key policy experts, institutional 
leaders and academics to identify critical issues 
facing the Australian recovery, particularly as 
it effects specific industries and segments of 
the community,' Justice Ross said. 

Both the judiciary and the Bar have 
experienced difficulties with the technology 
relied upon for remote appearances. 
Audio dropping out, screens freezing 
and bandwidths stretched to their 
limits have contributed to a number of 
frustrating appearances.

Justice Price said he would continue 
to encourage the enhancement of remote 
technology while NSW Chief Magistrate, 
Judge Graeme Henson, also identified the 
need for improvements.

'What has been demonstrated throughout 
the pandemic thus far is how intermittently 
reliable our AVL technology is and that in 
an environment where the Supreme Court, 
District Court and Local Court all seek 
access at the same time, how much more 
can be done to enhance capacity within 
our legal systems so that we can build 
on our experiences thus far with a view 
to a more modern approach to our core 
responsibilities,' he said.

Chief Justice Bathurst noted: 'The rapid 
move to virtual courtrooms was particularly 
difficult for judges and the profession at the 
start. However, people have now gotten used 
to it and the technology has improved'.

What lies ahead is an enormous backlog of 
cases. In the Local Court alone, thousands of 
hearings were vacated and others adjourned 
to August or September to fix hearing dates. 

'During 2019 there were 346,930 criminal 
cases commenced and 41,442 domestic 
and personal violence lodgements,' Judge 
Henson said. 'This number does not include 
the many bail applications, approximately 
80,000 on an annual basis, civil proceedings 
or other application proceedings that come 
before the court in a given year. As can be 
readily understood, accommodating such a 
volume of people within a pandemic was a 
high risk environment.'

To get through the work, the Local Court 
is likely to encourage appearances via email 
where possible and the development of an 
online system of case management for some 
criminal matters similar to the online civil 
system. Discussions have also begun with 
NSW Police to explore whether officers can 
obtain an accused’s telephone number and 
email address at the time a person is charged 
or served with a court attendance notice 
with a view to providing those details to 
the court. This would further enhance the 
court’s ability to communicate with litigants.

But for all the gains made from the 
increased use of technology, Chief Justice 
Allsop for one is conscious of not losing the 
human face of our courts.

'Certainly, if we think of courts using only 
the management metrics of efficiency or as 
carrying out some readily quantifiable function 
as producers of judgments, then one may be 
tempted to think that virtual hearings stand 
to render the traditional face-to-face hearing 
obsolete in the name of productivity,' he said. 
'But that is not all that courts are. Courts are at 
their core human institutions charged with the 
public ventilation of grievances and resolution 
of disputes that have very real, very human 
consequences for all who are involved.

'In that sense it is not a coincidence that 
the common law has evolved the trial as 
the method of in-person hearings in open 
court as its preferred mechanism for the 
administration of justice. There is something 
profound about the ritual of an in-person 
hearing before a court of law which gives 

humanity, legitimacy and social utility to the 
judicial process. It reflects the importance 
that the state gives to the resolution of 
disputes of those subject to its protection.

'The essential humanity and importance 
of that process cannot easily be replicated 
if judicial officers, practitioners, parties and 
the public are simply to log-in remotely to 
some virtual space – disembodied, from 
separate locations and physically removed 
from the engagement. For that reason, 
despite their increasing use in the wake 
of the pandemic I believe that remote 
technologies will not see the traditional 
practices surrounding the common law 
courtroom process disappear.' BN

THE NEW NORMAL 
AT A GLANCE

Federal Court 
• virtual appearances for case 

management and some appeals

NSW Supreme Court
• virtual appearances for 

directions hearings, applications 
and some appeals

• increased use of 
technology in all trials

NSW District Court 
• virtual appearances for case 

management in criminal matters
• increased use of technology 

in criminal trials

NSW Local Court 
• continued use of email 

for some appearances
• online case management for 

some criminal matters

Fair Work Commission
• increased use of virtual 

appearances
• digital courtbooks
• online smart forms
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A functioning court system is 
essential to a civil society and the 
maintenance of the rule of law. 

When the COVID-19 pandemic first struck, 
it gave rise to obvious concerns about how 
courts could continue to function without 
undue risk to public health. Courts and 
practitioners have responded by adopting 
measures to ensure that, so far as practicable 
in accordance with public health regulations 
and recommendations, the wheels of justice 
continue to turn.

A significant component of the response 
to COVID-19 from the court system 
has been the use of audio or audiovisual 
technology to conduct hearings. The power 
to conduct a hearing through the use of 
such technology pre-dated the pandemic 
(see, for example, Evidence (Audio and Audio 
Visual Links) Act 1998 (NSW), Federal 
Court of Australia Act 1976 (Cth), ss 47A-
47F), however since March 2020, use of the 
technology has increased significantly to 
limit in-person appearances.

While a number of courts are now 
beginning a staggered return to in-person 
hearings, it is clear that the increased use 
of technology to conduct hearings and 
other appearances remotely will continue 
for some time. Further, many barristers 
by now will be experienced in conferring 
with instructing solicitors and clients using 
videoconferencing technology. That too 
is likely to continue, with solicitors and 
clients continuing to work from home where 
possible in many cases.

The courts now have three months’ worth 
of experience in hearing and determining 
cases remotely. This includes both short 
matters and lengthy trials. While some trials 
have been vacated or adjourned because 
they presented issues not easily able to be 
accommodated by use of technology, in 
many cases applications for an adjournment 
have been refused. Instructive decisions 
include Capic v Ford Motor Company [2020] 
FCA 486; ASIC v GetSwift Limited [2020] 
FCA 504; Roberts-Smith v Fairfax Media 
(No 4) [2020] FCA 614 and Roach v Malsave 
Pty Ltd [2020] NSWSC 364.

Technologies

Barristers need to be aware of the various 
platforms and technologies being used by 
courts and tribunals to conduct hearings by 
audiovisual link:
• Microsoft Teams software has been used 

by the Federal Court and some Supreme 
Court judges to conduct hearings.

• Zoom software is widely used for 
videoconferencing and has been used 
by some Supreme Court judges. Some 
third party electronic trial providers offer 
solutions using Zoom.

• Cisco WebEx is the technology 
incorporated into the the JusticeLink 

AVL platform used by the Supreme 
Court and District Court as well as the 
High Court’s video connection system. 
Participants access the platform through 
their web browser.

• BlueJeans software has also been used by 
some third party electronic trial providers 
for the conduct of hearings and arbitrations.

• Skype for Business software is also 
widely used for videoconferencing and 
can be used for the conduct of hearings 
and arbitrations.
Barristers should familiarise themselves 

with the above technologies. While all 
offer subscriptions with advanced features, 
generally one can participate in a video call 
on each platform using a web browser or free 
application which can be downloaded easily. 
There are differences in functionality between 
the platforms, for example, with regard to the 
number of participants who may be seen on 
screen, how documents may be shared over 
video, and chat and messaging functionality.

Barristers should also be familiar with 
different platforms for uploading documents 
onto a cloud-based 'court book' (e.g. 
DropBox, OneDrive, Google Drive) and 
for communicating with solicitors and 
other counsel during a hearing (e.g. instant 
messaging platforms such as WhatsApp, 
Slack and Discord).

Barristers, their instructing solicitors 
and clients need to be aware that a hearing 
conducted remotely is still considered to 
take place in court. The place from which 
lawyers and witnesses appear is deemed to be 
part of the court, including for the purposes 
of, for example, laws relating to evidence, 
procedure, contempt of court or perjury. 
Rules prohibiting the unauthorised recording 
of court proceedings continue to apply.

Barristers and their instructing solicitors 
also need to be aware of arrangements which 
have been adopted to make the conduct 
of matters remotely more expedient. For 
example, the Electronic Transactions 
Amendment (COVID-19 Witnessing of 
Documents) Regulation 2020 (NSW) 
permits documents including affidavits to 
be witnessed by audiovisual link. Many 

Remote Hearings  
during the Pandemic

By Adam Hochroth

Barristers, their instructing solicitors 

and clients need to be aware that a 

hearing conducted remotely is still 

considered to take place in court. 

The place from which lawyers and 

witnesses appear is deemed to be 

part of the court, including for 

the purposes of, for example, laws 

relating to evidence, procedure, 

contempt of court or perjury. 
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courts have accepted the filing of unsworn 
or electronically signed documents in the 
circumstances of the pandemic, upon 
an undertaking to supply a signed copy 
when available.

What the courts are doing

The Bar Association is maintaining a 
consolidated guide to COVID-19 related court 
arrangements, with information progressively 
updated on a regular basis. Barristers should 
consult the consolidated guide, and should 
also become familiar with the announcements, 
protocols, practice information and guides 
which have been published by the courts and 
tribunals in which they regularly practise. The 
information below is intended as a general 
summary of selected courts only and is correct 
as at 19 June 2020.

Full Court matters in the High Court 
were initially vacated for the months of 
April, May and June 2020. The High 
Court has since listed and heard a number 
of Full Court matters as well as hearing 
special leave applications, generally by 
video connection although also permitting 
counsel to appear in person and by video 
link between registries. Further information 
as to Full Court hearings beyond June 2020 
is expected to be published soon. The Court 
has published a protocol for practitioners 
participating in video connection hearings, 
available on the Court’s website.

The Federal Court has been conducting 
civil hearings, largely using Microsoft Teams, 
with directions hearings and hearings before 
Registrars also conducted by telephone. The 
Court has published a National Practitioners/
Litigants Guide to Online Hearings and 
Microsoft Teams, which is available on the 
Court’s website. The Guide includes a link to 
a ten minute video of part of a hearing before 
Perram J conducted using Microsoft Teams. 
The Court has also released a number of 
Special Measures Information Notes (SMIN) 
relating to remote hearings (in particular 
SMIN-1: Special measures in response to 
COVID-19).

The Family Court and Federal Circuit 
Court have also been conducting hearings 
using Microsoft Teams or by telephone. A 
Practitioner and Litigant Guide to Virtual 
Hearings and Microsoft Teams is available on 
the Courts’ websites. On 12 June 2020, the 
Courts published an Updated Face-to-Face 
In Court Protocol, providing for a return to 
face-to-face hearings in a staggered way over 
the months from 15 June 2020. The Courts 
have also been managing dedicated lists for 
urgent parenting disputes arising out of the 
COVID-19 pandemic itself.

Jury trials in the Supreme Court have 
suspended since 16 March 2020 (aside from 
matters where a jury had been selected and 

empanelled by that date). It is planned that 
jury trials will re-commence on 29 June 
2020. Arraignments have generally been 
conducted remotely, while contested bail 
applications have continued in-person.

The Court has continued to conduct 
civil hearings remotely, usually using the 
JusticeLink system (based on Cisco WebEx), 
Microsoft Teams or Zoom. The Court has 
released a Virtual Courtroom Practitioner’s 
Fact Sheet, available on its website, as well 
as a number of announcements about the 
conduct of remote hearings. From 1 June 
2020, the Court has begun a staged return 
to in-person hearings, with matters involving 
only two parties and a small number of 
witnesses and legal practitioners being 
permitted to proceed in person. Specialist 
lists in the Court are being conducted 
via modified procedures. The Court has 
a dedicated page of announcements in 
relation to the COVID-19 pandemic, which 
include guidelines for matters conducted in 
the Court of Appeal as well as the various 
specialist lists.

The Land and Environment Court has 
been conducting hearings remotely, using 
the JusticeLink system or Microsoft Teams. 
The Court has published a Telephone and 
Audio Visual Link Conferencing Protocol 
and a Microsoft Teams Practitioner’s Fact 
Sheet on its website.

The District Court, like the Supreme 
Court, initially suspended new jury 
trials. The Court has begun limited jury 
trials in some venues from 15 June 2020.  
From 1 June 2020, the Court has permitted in-
person appearances in certain criminal matters, 
including judge-alone trials and contested bail 
applications. Arraignments and readiness 
hearings have been conducted remotely.

The District Court has continued to 
manage civil matters towards hearing, with 
matters managed by the Judicial Registrar 
via the Online Court or telephone, and 
matters managed by the Civil List Judge by 
telephone. Until 18 May 2020, the Court’s 
general policy was that civil hearings were 
to be conducted by a Virtual Courtroom. 
That policy has since been eased and limited 
matters may now proceed in-person. The 
Court has published a Virtual Court 
Practitioner Users Guide on its website, and 
maintains a dedicated page on its website to 
COVID-19 related announcements.

Further information about arrangements 
in a range of other courts and tribunals, 
as well as information on mediation and 
alternative dispute resolution, and legislation, 
orders, directions and regulations relating 
to COVID-19, is contained in the Bar 
Association’s consolidated guide to COVID-19 
related court arrangements, available on the  
Bar Association’s website. BN
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New Ways of Working: 
COVID-19’s Silver Lining

By Kylie Nomchong SC and Sarah McCarthy, Wellbeing Committee 

If you had suggested to us in March 2019 
that having physical chambers would 
feel obsolete in 12 months’ time, we 

would have scoffed at the idea.
What had been on our list? The NSW 

Bar Association’s Wellbeing Committee’s 
intentions for 2020 looked something 
like this: meditate daily, exercise more, eat 
properly, promote mental health, engage 
in collegiality, laugh more and make sleep 
a priority. 

As March rolled around however, it was 
clear to us that 2020 was about surviving, 
not thriving. As the Ancient Greek dramatist 
Menander once said, ‘we live, not as we wish 
to, but as we can’.

As the pandemic closed in, barristers 
were relegated to ‘home offices’. That is a 
loose term which appears from the many 
Zoom conferences we have been in to cover 
everything from sitting on a bed with a 
lap top, setting up a desk in the corner of a 

living room (being shared with your partner 
and two children being home-schooled) 
to clearing out a proper space and going 
wild with IKEA online shopping for desks 
and bookshelves. 

As the Courts closed down, scheduled 
hearings were adjourned and for many 
barristers, their diaries emptied with no 
prospect of work (or income) for many 
months. Isolation, uncertainty and anxiety 
were prevalent. 

For the advocacy work that remained, it 
meant barristers were required to embrace 
audiovisual technology – and quickly. 
Hellishly, because most of the jurisdictions 
have opted for different AVL platforms, 
that meant learning to use not one, but 
a number of different technological 
systems. Thankfully, most judges and their 
ever-courteous associates (how many times 
do you have to tell people to mute their 
microphones?!) have been patient in assisting 
advocates to engage in the virtual courtroom.

Understanding the challenges, the 
Wellbeing Committee promoted the 
psychological and counselling services of 
BarCare, ensured that members were aware 
of the Benevolent Fund, collaborated with 
the IT, Education, Practice Development 
and New Barristers Committees to roll 
out a range of initiatives to assist members 
in online learning about the prevailing 
court systems.

As the restrictions begin to ease, 
we have got to thinking are we really 
only just surviving? With the deepest 
acknowledgement and respect for the lives 
that have been lost and impacted as a result 
of COVID-19, as we examine our new 
work-from-home environments and daily 
routines, we cannot help but think that we 
are living far more as we had initially wished 
than merely as we can.

As Tim Harcourt, Economist and 
J.W. Nevile Fellow in Economics at UNSW 
Business School, recently opined:

‘It could well be that whilst the nation and 
the world bring in temporary measures 
to deal with COVID-19, this could also 
be an opportunity to remake ourselves, 
develop new industries and new ways 

Kylie Nomchong SC appearing before  
Justice Farrell in the Federal Court of Australia
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of working while dealing with work, 
education and family life1.’

So, how will we, the NSW Bar, remake 
ourselves and develop new ways of working? 
Will we have the courage to cast off the 
shackles of our old ways of working and 
embrace the change?

The various Barristers Wellbeing and 
Quality of Working Life surveys showed 
us that before COVID-19 many barristers 
reported high levels of stress, perfectionism 
and self-criticism. Two-thirds did not feel 
they were getting adequate sleep. 

New York Times best-selling author and 
research professor Dr Brené Brown PhD 
LMSW suggests that these types of issues at 
work often derive from a sense of personal 
shame. Dr Brown defines shame as,

'the fear of disconnection – it’s the fear 
that something we’ve done or failed to do, 
an ideal that we’ve not lived up to, or a 
goal that we’ve not accomplished makes us 
unworthy of connection.2'

For our junior members that shame can 
show up (separate from your capabilities in 
law) in the pressure to get floor membership, 
pathological peer comparison, choices 
between family and work, and financial 
burden. For senior members of the Bar it can 
have similar manifestations, particularly in 
the way in which comparisons are inevitably 
made with others who appear to be smarter, 
wealthier, better connected or who appear to 
get better briefs. 

The new world order may unintentionally 
be guiding us towards new ways of combating 
these problems. Dr Brown suggest that 
‘shame resilience is the ability to practise 
authenticity … and moving from shame to 
empathy...3’ COVID-19 has inadvertently 
stripped back some of the pomp and rigour 
around how we carry ourselves as barristers 
every day and, we would argue, is allowing 
us all to be our authentic selves. 

In a telephone Directions Hearing, it doesn’t 
matter if you’re in a $3,000 suit, a $300 suit or 
your tracksuit. When your brief is delivered 
by DropBox and you take all conferences via 
Zoom it does not matter if you have a marble 
reception foyer or you are in your home office 

(as defined above). If the only people you 
speak with are those colleagues who support 
you and encourage you, there is less scope for 
comparison, and shame. 

We are in no way suggesting that all the 
old ways of the Bar are obsolete, but like all 
professions we must move into the future 
in a way that is sustainable and innovative. 
COVID-19 may be the trigger that 
necessitates that invention.

From our perspective, the Wellbeing 
Committee would like to see us use empathy 
to embrace a new way of practising. Again, 
Dr Brown’s advice is apposite:
• strive for excellence, not perfectionism;
• practise gratitude and celebrate your 

achievements;

• know your value;
• avoid numbing behaviours (excessive 

working, alcohol, drugs, social media, etc);
• set boundaries;
• stop rewarding exhaustion and attaching 

productivity to self-worth;
• cultivate a culture of belonging, inclusivity, 

and diverse perspectives. BN

ENDNOTES

1 https://newsroom.unsw.edu.au/coronanomics-key-learnings-about-
economics-coronavirus.

2 Dare to Lead, Brave Work, Tough Conversations, Whole Hearts, 
Dr Brené Brown p 134.

3 Ibid at p 146.

Sarah McCarthy
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Reflections on Litigation in 
the time of COVID-19

By Robert Sheldon SC

In my experience, something is not quite 
right about conducting a barrister’s work 
across the internet. Not everything comes 

down the line. We need to think about why 
and what that is. Recourse to audiovisual 
technology during the COVID-19 pandemic 
caused me to reconsider the extent to which 
our unconscious impression determines our 
view of a case.

In Blink Malcolm Gladwell considers 
'adaptive unconscious' and 'thin slicing' as 
explanations for the survival of the human 
race. We needed to be capable of making 
very quick judgments based on very little 
information. Gladwell says that when we meet 
someone for the first time, interview someone 
for a job, react to a new idea or are faced with 
making a decision under stress we use our 
adaptive unconscious. Apparently we switch 
between that and our knowing conscious.

Most of our clients are met for the first time 
in the stressful context of a court case. In a 
sense we are interviewing them for a job – as 
a potential witness in their own case. We 
interview witnesses with a view to deploying 
them in aid of our client’s case. No doubt our 
clients are interviewing us for the job. This 
mostly takes place in person, in our chambers. 

Usually, the detail of every case will confront 
us with a new idea, legal or factual and often 
the precise combination will present a novel 
problem. We will need to assimilate newly 
acquired information and make decisions about 
the presentation of the case. Some of those 
decisions will need to be made spontaneously, 
on our feet. Our conferences are more or less a 
dry run of the courtroom process.

Of course, the tribunal hearing the case 
seldom has the familiarising dry run to fall 
back on. It sees and hears the speakers in the 
tale of woe for the first time if they enter the 
witness box. There is no chit chat and, short 
of perfunctory name and address questions, 
none of the traditional softening up period 
in which a judge can make a leisurely 
assessment of the witness. Perfect context for 
thin slicing and adaptive consciousness.

The tension between our laborious fact 
finding processes in running cases in the 
oral tradition of the common law and our 
innate adaptive unconscious and thin 

slicing should be apparent. They are never 
absent. They are hardwired. We rely on first 
impressions and instinct, after all we are 
animals, albeit animals with the capacity 
and urge to rationalise our decisions.

Implicit recognition of the theory, and the 
tension, is to be found, I think, in appellate 
reference to the subtle influence of demeanour 
when allowing for the primacy of a first 
instance judge’s impressions of witnesses and 
also in the rules surrounding the giving of 
reasons, the latter, perhaps, an attempt to cloak 
the residual irrationality of decision making 
with a less primitive, fathomable process.

The giving of reasons, more or less, usurps 
the function of a jury whose deliberations 
lay at the adaptive consciousness end of the 
spectrum. A jury’s impression was largely 
inscrutable on appeal – it could not yield to 
rational unpicking. 

With the demise of the civil jury the 
tendency of lawyers is to think all can be 
reduced to rationality. The judge, though 
human, will ultimately be able to, and must, 
reduce his or her decision to logical prose 
arranged according to tradition. The cut 
of a person’s jib is deprecated as a basis for 
judicial decision making.

Although the audiovisual link might 
capture most facial expressions it seems to 
miss something. The tone of the audio feed 
seemed to be the largest variable. Subtle 
differences in emphasis are difficult to 
appreciate. And all this applies to exchanges 
with the bench too.

I was driven to the conclusion that a good 
deal of what we do in court is based on 
adaptive unconscious perception and thin 
slicing, where scant snippets of information 
are relied on to make important judgments. 

The technology filters out some of the cues 
we are programmed to receive to form our 
views and we are left with no 'feel' for our 
clients, their witnesses or the witnesses called 
in answer to them. And judicial interest or 
disinterest in a particular point is even 
harder to detect.

I found the process of AVL preparation 
and hearings wearing and unsatisfactory. 

So much was lost in the medium, in which 
few of us are trained. My rational self assumed, 
I think, that because I could see and hear I was 
receiving the whole story, or as much of it as I 
would have received had I been in a courtroom. 
At the end of every occasion of my using the 
technology I felt something, more than usual, 
had been missed in the process.

I found that clients and witnesses whom I 
had met in person prior to the pandemic were 
much easier to communicate with. Presumably 
some residual rapport assisted the process.

Even when the AVL did not break down 
mid stream, it was impossible to get a rhythm 
in cross examination: the audio quality and 
the risk of mishearing an answer necessitated 
even more than the usual caution.

If one thinks of judges called upon to 
decide cases using AVL they could never have 
the advantage of prior familiarisation with the 
witnesses. Musing on what the lost demeanour 
might say about the probabilities would, of 
course, be impermissible speculation. 

Will the Court of Appeal hold that a 
trial judge hearing a case by AVL enjoys no 
advantage over an appellate court? Are there 
echoes, or is it feedback, of Pell?

In litigation the medium is not the message 
(contrary to the premise of Understanding 
Media: The Extensions of Man) and we 
should be astute to denounce any suggestion 
that the mode by which a case is presented 
is immaterial to the quality of the decision 
which emerges. 

The not so subtle influence of demeanour 
has served us better than we knew and long 
may it do so. BN
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Family Court Hearings by Video
By Justice Jan Stevenson, Family Court of Australia, Sydney Registry

On 20 March 2020 government-
ordered terminations to public 
gatherings created a difficult 

predicament for courts. We were required to 
balance on-going provision of court services 
with the need to take steps to prevent the 
spread of the COVID-19 virus.

I am proud to report that the Family 
Court of Australia adapted promptly and 
we began to construct interim and appeal 
hearings by Microsoft Teams technology 
within a matter of days. We listed final 
hearings of multiple days' duration within 
weeks. In May 2020, with some trepidation, 
I listed for final hearing by Microsoft Teams 
a complex seven-day parenting trial.

From my perspective, this lengthy and 
complex trial was conducted in a reasonable 
and fair manner but with appreciable 
limitations. For example, I could not see 
both parties at the same time and the 
opportunity to observe the demeanour of 
witnesses was curtailed by their being visible 
only on a computer screen.

I became aware during this trial of the 
extent to which judges and the Bar Table 
rely on visual cues for the smooth conduct of 
court proceedings. In particular I noticed that 
everyone in the court room becomes aware 
that an advocate is about to speak, for example 
to make an objection, when that person rises to 
his or her feet. My experience during this trial 
was that counsel were acutely aware of the need 
to avoid speaking over each other.

With solicitors, barristers and litigants 
in different locations, opportunities for 
settlement negotiations during court breaks 
and after adjournment for the day seemed 
to be curtailed to a significant extent. 
Negotiations by telephone could take place 
but would seem to be less likely to be fruitful 
than in person discussions. I would note, 
however, that a contravention hearing before 
me was settled last week with one counsel in 
chambers and the other at his home.

I take this opportunity to thank 
my chambers Associate and my Legal 
Associate, who mastered the Microsoft 
Teams technology very quickly and were of 
immeasurable assistance with directions for 
trial preparation and conduct of hearings. 

Pre-trial directions included relaxations on 
access to and photocopying of subpoenaed 
documents and the giving of undertakings 
as to oversight of this material.

My Associates conducted practice log-ins 
with expert witnesses prior to the time fixed 
for the giving of their oral evidence. They 
dealt with concerns of these witnesses in 
relation to exposure of their locations and 
personal information.

I take this opportunity also to thank the legal 
profession, who have embraced video trials 
and attempted to find constructive solutions 
to problems which inevitably arise as we 
expand the use of technology. My experience 
during the seven-day trial was that the legal 
representatives did all that they could to 
ensure that the proceedings were completed as 
efficiently and as fairly as possible.

It seems to be common experience that 
video trials introduce a level of exhaustion 
for all concerned which does not arise in the 
face-to-face court room situation. The level 
of concentration seems to be more intense 
and we are required to depart from our 
normal experience in trials. Perhaps practise 
will reduce this overlay to video trials.

I can see advantages to the ongoing use of 
technology in the litigation process. The Family 
Court of Australia currently uses technology 
for the support of vulnerable witnesses by 
providing remote locations for their evidence. 
In the future, it would seem to be unreasonable 
that courts require litigants and witnesses of 
limited means who live in areas remote from 
capital cities to travel to capital cities. There 
should be greater scope for overseas witnesses 
to be heard by video technology rather than 
less acceptable telephone connection.

Hopefully, courts will be in a position 
to resume normal face-to-face litigation in 
the near future. In the meanwhile, I again 
commend the efforts of courts and the 
legal profession to sustain our role in these 
challenging times. BN

I became aware during this trial of 

the extent to which judges and the 

Bar Table rely on visual cues for the 

smooth conduct of court proceedings.
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A Personal Reflection on the practice 
of Family Law during COVID-19

By Claire Cantrall 

In March this year I was preparing 
to emerge from my second stint of 
maternity leave. 

I was very much looking forward to 
leaving the house, track pants and offspring 
behind to re-join my colleagues of six years 
at Waratah Chambers in the practice of 
Family Law. No such luck. I have spent the 
past three months working from home, baby 
and toddler underfoot. 

COVID-19 rapidly and dramatically 
impacted on my practice, and those effects 
are still unfolding. Practically speaking, the 
initial response was total confusion from 
all sides as to how matters, which had been 
set down for hearing more than 12 months 
prior, could possibly proceed. 

In the first two weeks, most hearings 
were vacated as everyone contemplated the 
apocalypse upon us. Very quickly thereafter, 
telephone and video hearings emerged 
as the new norm, with the courts and the 
profession attempting to preserve as much 
time as possible for litigants who already 
faced a significant wait for court time. 

Family law has always been about what 
goes on at home, and thanks to COVID-19, 
home was the only place where anything 
was going on. New matters and old became 
dominated by the impossibilities of sharing 
households, finances and children between 
people who suddenly have more anxiety, less 
money and no capacity to agree. Relationships 
which would have ordinarily been able to 

dissolve without incident, in some cases 
needed judicial intervention to determine 
where parties might live, and the short-term 
arrangements for children. Urgent parenting 
matters in particular revealed situations 
where the stakes were higher. 

Evidence was obtained from clients in the 
home environment, at times from parents 
who had no capacity to have others care for 

children. Affidavit evidence seemed to need 
updating the minute is was electronically 
filed, as events were unfolding within 
families, schools and communities so 
quickly. The courts provided latitude where 
possible, and there was a collegial effort to 
do what was possible in most instances. 

For family law litigants who happen to 
have their ‘day in court’ during COVID-19, 
the experience is no doubt more challenging. 
Obtaining instructions and giving frank 
advice is far more difficult over electronic 
media, and I have experienced fewer matters 
settling as parties are not forced to wait 
out the day in each other’s presence in the 
hallowed halls of the courts.

Cross-examining a witness via video while 
they sat in bed, doona and all, was a highly 
unusual experience for me, but in many 
ways summed up the new norm. The hardest 
feature of the work has been the absence of 
the physical court room dynamic, which 
assists counsel, judge and litigant to navigate 
the space between the words, which is where 
the most important meaning is often made. 
I have, however, seen significant benefit in 
administrative hearings being conducted over 
the phone and without much ado, saving time 
and costs. Continuing this initiative into the 
future could be a sensible measure. 

I am hopeful that the latter half of this 
year will see us return to the court room 
and the offices of our colleagues in a more 
meaningful way.  BN

Cross-examining a witness via 
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unusual experience for me ...
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Conducting Family Law 
Hearings from Home

Peter Cummings SC

When the pandemic hit I was 
in day seven of a 10-day trial 
in the Family Court with 

evidence due to be given by three experts 
concurrently the following day. The Family 
Court’s Sydney Registry had physically shut 
down the previous day for cleansing after it 
was revealed a practitioner who had been 
there appearing in a duty list had tested 
positive for COVID-19. The conditions 
in which we were working - in a relatively 
small courtroom with four barristers, three 
solicitors, a judge, court staff, witnesses and 
other support people - was, it occurred to us 
as matters were rapidly unfolding, unsafe.

In the absence of a suitable safe alternative 
venue the case, which was of some complexity 
and involved parenting orders affecting 
two small children, had to be abandoned 
without any indication as to when it could 
be reconvened. It has now been set down to 
conclude in November. It was a blow to the 
parties and to the court. 

This was the point at which the family 
courts effectively stopped live hearings. 
Unlike some other jurisdictions many of 
the longer trials in the family courts have 
been adjourned until live hearings can be 
convened; a reflection perhaps of the work of 
the jurisdiction.

Within the first two weeks of the court 
shutdown about 40 days of trial work came 
out of my diary with a view to it being 
re-listed at some unascertained time, maybe 
later in the year. Some of it has been re-listed 
for hearing late in the year. 

The first thing [I did to adapt] was to 
immediately upgrade my access to and 
command of technology to ensure not 
only the ability to participate in externally 
conducted court hearings but also to 
facilitate conferences. It has also been 
important to maintain contact with friends 
and colleagues and to be as philosophical 
and calm as possible about matters which 
are beyond our control.

The uncertainty attaching to the short 
and long term economic future pervades 
many aspects of property cases not just in 
terms of valuation of businesses (which may 
have suffered severely or even disappeared), 

but also in terms of the ongoing earning 
capacity of parties and the approach of third 
party financiers who are underwriting debt 
and facilitating resolution. The “rules” in so 
many cases are being rewritten.

By far the hardest feature for me has 
been the inability to actually appear in a 
courtroom. I have found it truly challenging 
having spent many years developing 
courtroom technique and presence to 
suddenly, virtually overnight, have to convert 
that to a skill which is effective when you 
are sitting down in an empty room looking, 
on screen, at a number of people doing the 
same thing, or worse, all on the telephone. 
The handling of documents and the conduct 
of cross-examination are also challenging 
but the mindset and context have been the 
hardest things with which to grapple.

Physical separation from opponents and 
solicitors and clients has also impeded the 
facilitation of negotiations that invariably 
occur at court, typically while waiting in 
busy judicial duty lists when the parties and 
their lawyers are present and focussed.

I have experienced very positive 
reinforcement of the collegiate quality of 
our profession in particular in my chambers. 
There has been a genuine recognition of the 
challenges of both the bar and solicitors 
and indeed clients caught up in the middle 
of a bad situation that has suddenly 
become worse. I have welcomed the ability 
to spread the load and share ideas and 
guidance about new ways of dealing with 
our challenges. Ironically perhaps I think 
that the experience has reminded us of the 
benefits and importance of access to justice 
in a courtroom. 

I think there is an increasing place for 
videoconferencing and the improvements in 
our equipment and skills will serve us well. 
On the other hand I think there is a grave 
danger for litigants in the family courts 
that the quality of justice may be materially 
compromised if telephone and video hearings 
were to become more usual and replace 
attendance at court to any significant extent.

Peter Cummings SC has been practicing at the Bar 
for 24 years working primarily in family law. BN
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Settled
By Michelle Swift

This is the post I put on Facebook after 
a long day in an empty court, an 
empty Downing Centre, on a social 

distancing day. It was the middle of April, and 
everything was still scary, but this day was an 
epiphany for me. I missed other lawyers. 

Since the beginning of Lockdown, it has 
been a tough time for everyone. The world 
started going pear-shaped for me, personally, 
when an inquest which was sitting in Taree 
pulled up stumps and adjourned to a mention 
date in June. The week before Lockdown, it 
was a little amusing, I had made cake and 
offered it around court. It seemed hilarious 
that we were allowed water bottles on the bar 
table. Revolution! Chaos! Imagine!

I had already been making nervous jokes 
about the virus, and diligently using the new 
hand sanitiser bottles on the bar table. But it 
was starting to get scary, and just felt more 
and more wrong just being in court. I was 
staying with my Mum, who has a serious 
lung condition. I started to worry about going 
home to her after being at court all day. 

Shutting down that coronial inquest was a 
tidal change. I had a trial listed in Gosford 
the following Monday, and I did not want to 
go. Legal Aid paid for a car, so I could avoid 
public transport and for a cute little AirBnB 
house, so I didn’t have to deal with ‘other 
people’ in a hotel, so off I went. It felt good 
that my instructor, and Legal Aid were so 
supportive of my concerns.

The matter was listed to be a judge alone 
trial, but everything at court felt off-kilter 
and dangerous. Some might think the 

District Court might always be dangerous, 
but there was definitely a change in mood. 

It is hard now to remember how ominous 
everything felt in those early days. The trial 
sorted itself, the client was sentenced quickly 
later in the week, and I will not forget 
appearing in court, by AVL, fully robed, from 
the front veranda of the AirBnB. This was 
much to the amusement of passers-by. When 
I got back to Sydney I hired a van, emptied 
chambers, and set up a home office. My AVL 
prison visits were sometimes interrupted by 
my clients, trying to look behind my image 
asking questions like 'Hey, is that your 
bedroom?'. That was a new kind of creepy. It 
was my lounge-room, but this was all part of 
the bleeding of boundaries between work and 
home that I had diligently set up during my 
year at the Bar. 

My neighbours now commented that 
they watched me at my computer in court at 
'Albury' and 'Parramatta'; again fully robed. 
My written submissions blew out to 25 
pages, just in case the connection dropped 
or the judge only heard every second word. 

Despite being busy, I started walking 10 km 
a day, meeting work and non-work friends for 
socially distanced coffee/cocktail-ing walks, 
depending on the time of day. Instead of the 
Bench and Bar Dinner, a fantastic dress up 
GayBar Zoom drinks was held. 

Hearing that a large criminal law firm had 
dismissed a large number of their staff, and of 
the almost complete shutdown of the Local 
Court, meant that many of my solicitor 
colleagues were distressed and concerned. 

I ran into a fellow barrister who had made 
600 dollars since the middle of March and 
was looking very downhearted. He was 
hanging around for an in-person mention. 
When I attended the Downing Centre for a 
rare ‘in-person’ hearing, it was a ghost-town. 
Previously it was hard to imagine the public 
being denied access to the ‘justice’ process. 
Now, having our names checked off a list 
and having temperatures taken at the door 
is the new normal.

It is interesting that so many of the women 
solicitors I knew were working from the 
kitchen table and home-schooling children, 
while many of the men had the spare room, 
coming out only for meals. It seems that 
the pandemic has brought out the best and 
the worst, the flaws and the strengths of the 
criminal legal system in which we all work. 
As we move out of this limited court, and 
back into jury trials, I am curious about 
what we will keep, what we will change, 
what we have learned. 

As for me, I have been heartened by the 
efforts made by different chambers and 
law firms to look after their people and 
maintain connections. I have been amazed 
at how quickly the courts adapted to online 
mentions and court appearances. I have 
been belatedly cranky about the NBN. 
I have been worried about the mental and 
physical health of my clients, stuck in the 
gaols with no family contact visits. I miss my 
mum. And, so I learned, I also missed other 
lawyers. I really missed other lawyers. BN
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Zoom Mediation
By Stephen O’Ryan QC 

 

I am a member of Family Law Chambers. 
In May 1972 I was admitted as a 
solicitor of the Supreme Court of 

New South Wales and in October 1975 
I commenced practice as a barrister. After a 
period as a judge I resumed practice at the 
Bar in 2011. Since returning to the Bar my 
practice has been in Family Law and I have 
undertaken mediations in that area. When 
the COVID-19 crisis began, for various 
reasons including my age, I went into 
isolation and was fortunate to be able to do 
so in a rural area of New South Wales. Since 
March 2020 I have undertaken my practice 
from where I currently reside.

Prior to March 2020 I had never facilitated 
a mediation by Skype or telephone and always 
accepted that face-to-face communication 
was essential to mediation. I conducted 
preliminary conferences by telephone but 
never the mediation session. However, since 
the pandemic hit I have facilitated mediations 
by Zoom video communication. I now 
subscribe to Zoom Pro and for this facility 
I pay a very reasonable monthly fee. As one 
commentator in an article published in May 
2020 observed: 'As necessity is the mother 
of invention, so the pandemic has birthed 
Zoom mediations': Donald L Swanson 
'Zoom Mediations Work!' 

The same commentator explained that his 
biggest Zoom mediation fear was whether 
he could use the technology and I had the 
same fear. My concerns also included the 
following. How is a meeting scheduled? 
How does everyone get invited and placed 
into the meeting? Is it possible to accidently 
put someone in the wrong meeting room? 
How do I enter into and leave separate 
meeting rooms? When the parties are in 
their separate rooms how do I get them all 
back into a joint session?

I realised that I could not seek technical 
assistance each time I conducted a mediation 
and so I resolved that I had to try and master 
the technology. The material that I read 
made little sense and so with the assistance 
of my children, including my son who 
resides overseas, I set up test Zoom meetings 
and had some practice runs. For my first 
Zoom mediation I managed the technology 

without any major issues. Although there is 
more that I can learn I am now confident 
that I can conduct mediations by Zoom.

The commentator whose observations I 
have referred to in this brief commentary 
also observed: 'There is no drop-off in quality 
and depth of communications between this 
Zoom experience and prior face-to-face 
mediations. In fact, the Zoom distance, 
during joint session, may even be better 
that in-person.' There may be differences 
of opinion as to the quality and depth 
of communications between the Zoom 
experience and face to face mediations. 
However, my experience is that Zoom does 
work well. Importantly it has enabled the 
community to resolve conflicts during this 

extraordinary period of history. 
Mediation by Zoom has advantages 

that justify its continued use even when 
face-to-face mediations can effectively be 
resumed. For example, it enables joint sessions 
in matters where one or both parties will not 
have any face-to-face meeting even in a joint 
session. Next, it has cost benefits that include 
where travel by distance is a consideration 
for one or both parties. Because of the 
benefits of technology, and the goodwill and 
professionalism of members of the profession, 
during the COVID-19 crisis I have been able 
to continue to work and unfortunately that is 
something that many in the community have 
not been able to do. BN
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ADR in the COVID Age  
– The Good, the Bad 

and the Ugly
By Kavita Balendra 

 

As with all other aspects of legal practice, the conduct of ADR proceedings has also had to adapt to the challenges and restrictions 
created by the response to the coronavirus. ADR proceedings in my experience have had very mixed results, with some matters 
proceeding better than expected, others unexpectedly worse. 

Overall my experience of ADR has been, like most things during the coronavirus, frustrating, challenging and surprising in its effectiveness. 
I’ve been impressed by the flexibility of all parties as well as the courts and tribunals in managing to ensure that matters proceed. But most 
of all I’ve also been incredibly thankful that we have the ability to create technological solutions to allow us to meet the challenge that the 
coronavirus has presented.  BN

In my experience, arbitrations have been run with a relatively high degree of success. In Workers Compensation 
proceedings, these have been run almost entirely over the telephone. Proceedings generally commence with being 
placed on hold for an interminable amount of time, then once you are 'joined to the conference' a 'roll call' of attendees 
is undertaken, ensuring that everyone who is supposed to be there is there and capable of hearing. 

So long as the matter is ready to proceed and there are not many parties in attendance, arbitrations tend to 
run fairly well. Difficulties arise when there are more than two parties as it is frequently not clear which person 
is speaking and which party they are representing (though this is one of those times when being a woman in a 

jurisdiction which is majority male helps). 
While being in a different place to my instructing solicitor does have some difficulties, I have found that text messages are quite an 

effective replacement to the hastily scribbled notes that are usually passed between my instructing solicitor and myself. The fact that 
no one else can see what is written down has certainly allowed for a degree of frankness in these communications that may not have 
been there otherwise. 

THE

GOOD

My experience of mediations through AVL, using either WebEx or Skype for Business, have been mixed. 
When parties are confined to either videoconferencing facilities, text message or telephone, communication is 
necessarily focussed and precise. However the use of AVL can detract from the seriousness and formality of the 
mediation, particularly when one is given a glimpse of the far more 'intimate' settings in which AVL proceedings 
are conducted. 

What is lost are those relationship building moments which are so useful in getting a matter settled. Gone is 
the opportunity to banter and have a frank discussion (or a little bit of cajoling and gentle arm twisting) with my 

opponent. A significant loss is the ability to look a plaintiff in the eye and gauge for yourself how they would come across in court, 
which can be very determinative of whether or not purse strings are loosened. 

THE

BAD

Conciliation proceedings have been, by far, my most difficult and frustrating ADR proceedings to date. The 
Workers Compensation Commission guidelines require that parties enter into conciliation prior to arbitration 
proceedings. Protocols were developed to require parties to obtain instructions before the conciliation conference 
and attempt some conciliation prior to the conference. While this can be done to some extent, it is usually only 
during the course of the conciliation conference that offers and discussions can occur with any efficacy. 

Unfortunately the need for parties to go into 'separate rooms' to discuss offers, provide advice and receive 
instructions creates a particular difficulty. There is the constant frustration in dealing with the telephone with the 

usual request for the operator’s attendance (with the interminable 'your hand is raised'), the wait for an operator to place you in a separate 
conference, and a similar request and wait for the operator to bring you to the main conference means that a conciliation conference can 
take twice as long as it otherwise would. 

Worse still are the difficulties in receiving and conveying any offers. Emailing offers often means a wait of a few minutes before 
the other party receives it. Text messages are usually quicker, but require you to confirm their contents by reading them out, which 
sometimes means that mistakes are made in either understanding their content or conveying the full effect of the terms. These matters 
would have been easily dealt with when in person and using a pen and paper. 

Finally there is the possibility of no settlement being able to be reached as written instructions need to be obtained, particularly when 
a claimant seeks to settle a matter on less than beneficial terms. When every party is in a different location, orders may need to be held in 
'escrow' for a short period to allow written instructions to be obtained, meaning that matters are not resolved when they are listed. 

THE

UGLY
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Education Programs in the 
time of COVID-19

By Robert Hollo SC and Tiffany Wong SC

The COVID-19 pandemic and its 
consequences have presented unique 
disruptions and novel challenges 

to the education activities of the Bar 
Association. However, the responses to these 
challenges and changes to the mode and 
nature of practice necessitated by them have 
opened up opportunities for the delivery and 
form of educational content, and new means 
to strengthen the key relationships which are 
at the heart of early instruction at the Bar.

The threats caused by the pandemic and 
the measures taken in response to them 
have had an immediate impact on the core 
educational and monitoring programs 
conducted by the Association. Bar Council 
was faced with a number of difficult choices 
because of the practical difficulties associated 
with social distancing and 'lockdown'. 

First, it resolved to cancel the May 2020 
Bar Practice Course (BPC). Under social 
distancing requirements, the BPC, and 
especially the advocacy and in court 
practice sessions, could not be conducted 
in the manner they have been designed. 
As discussed below, the BPC will be run 
later this year, in September. 

Secondly, in view of the difficulties of 
conducting the Bar Examinations under its 
present format, the mid-year exams were also 
postponed. While the Association was the first 
of its kind in Australia to conduct the exams 
on laptops (E-Exams), the overwhelming 
majority of candidates take the exams under 
monitored conditions in Sydney.

Thirdly, while the May 2020 BPC was 
cancelled, some readers, who had already 
passed the Bar Exams still wished to 
commence practice at the Bar and the 
reading program. Many of them had made 
irrevocable arrangements, either commercial 
or personal; for example, leaving their 
previous employment. It did not appear 
satisfactory to shut out such candidates from 
commencing at the Bar notwithstanding 
that they had not completed the BPC. 
Rather it was decided to require them to 
submit expressions of interest which set 
out their experience, their tutors and the 
arrangements that they had made in view of 
the challenges that they were likely to face in 
commencing practice at this time. 

These readers have now been issued with 

practising certificates, with more restrictive 
conditions than would usually be the 
case until they are able to participate 
in and satisfactorily complete the BPC. 
For instance, they have limited rights of 
appearance – they can only appear with a 
barrister with an unrestricted practicing 
certificate. They require their tutor’s approval 
to do opinion work for solicitors and must 
confer with their tutors at least once a week.

Of course, these arrangements have 
imposed burdens not only on readers, but 
also their tutors. This is not only because of 
the disruptions caused by the need to practise 
remotely, but also because these readers will not 
have had the benefit of undertaking the BPC 
when they commence their reading program. 
Although it is early days, the indications are 
that tutors and readers are meeting these 
challenges admirably. The enthusiasm of 
readers and the dedication of their tutors 
suggest that they will make the most from 
practice during these unusual times. 

In view of the likelihood that forms of social 
distancing may still be in force in September 
this year (when the next BPC is scheduled), 
planning is underway to make some 
significant changes to the mode and content 
of the various presentations and sessions 
which comprise the BPC. Arrangements 
are being made to enable the course to be 
conducted, to a significant extent, remotely. 
This will require the cooperation of the 
many barristers, judges and professionals 
who present and participate in the BPC. 

Some presentations and sessions will 
be able to be conducted on audiovisual 
platforms, advocacy tuition will, if necessary, 

be conducted and assessed by remote means, 
and written and group work will also be 
able to be prepared remotely for assessment. 
It is proposed that the in court practice 
sessions, applications and mock trials will 
be conducted, if necessary and to the extent 
permissible, on the audiovisual platforms 
currently utilised by the courts. The content 
of the course will also focus on aspects of 
remote hearings and appearances. 

COVID-19 has also had an obvious impact 
on the presentation of the Association’s CPD 
program. Papers and seminars could not be 
delivered in the Bar Common Room or in 
court rooms. Rather, such sessions have been 
delivered online, and via the Association’s CPD 
portal: https://cpd-streaming.nswbar.asn.au. 
Several presentations and seminars have been 
delivered in this fashion. Some of these have 
focussed on aspects of appearing in virtual 
courts and remote advocacy, while others have 
related to the law and regulation which has 
been made in response to the pandemic itself. 

While many of these changes and 
initiatives have been occasioned by difficult 
times, they will have the advantage of 
equipping practitioners (both old and new) 
to deal with different modes of practice 
which are likely to continue in use even 
when social distancing and other measures 
are ultimately relaxed. These changes will 
be reflected in the mode and content of 
the educational programs delivered by the 
Association and also the options available to 
develop the reader-tutor relationship which 
is central to the commencement of practice 
at the Bar. BN
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The NSW Bar & COVID-19
By Melissa Fisher

What do I know about the impact 
of COVID-19 on the NSW Bar? 

I know that colleagues have 
experienced financial hardship, stress, 
anxiety and disruption to their practises. 
I am well aware that some members of 
the Bar have had to leave as the impact of 
COVID-19 was the last straw for them. 

I am an enthusiastic adherent of the proverb 
'chance favours the prepared mind'. It has 
stood me in good stead over many years. 
However, no lawyerly mind could have been 
prepared for COVID-19. Thus, the fact that 
I ended up being better placed than others 
to ride out the disruption has come down to 
nothing more than sheer luck and timing.

When lockdown commenced in mid-
March, I was already set up to work from 
home. I started at the Bar almost 17 years 
ago in August 2003, with a 9 month old 
baby and a 3 year old. The capacity to work 
efficiently from home has been an essential 
element of my practice since that time. Thus, 
I had one less challenge to address in March 
than most members of the Bar, one less 
cultural shift to make.

My kids are now 20 and 17 years old. 
As a result, unlike many of my colleagues, 
in lockdown I was not confronted with the 
massive challenge of caring full-time for 
pre-schoolers and primary school children 
while working from home or appearing in 
court remotely. 

That is not to say parenting older kids 
through COVID-19 has been without any 
challenges. The 17 year old is in Year 12 
and has required support to stay engaged 
in his HSC preparation during this hugely 
disruptive time. He also required support to 
adapt to doing all his classes on Zoom for 
many weeks. At the end of day 3 he reported 
“doing Zoom all day, every day, is REALLY 
tiring and we’re not really learning”. 

The 20 year old was completing year 2 of 
a 4 year degree at University of Edinburgh. 
On 18 March, with the Prime Minister 
indicating that Australia would be closing 
its borders, my husband and I made the 
decision to bring our daughter home as soon 
as possible. Within the space of 72 hours, she 
had packed up her flat, got herself to London 

and was boarding a Qantus flight out of 
Heathrow. With no study, no job and unable 
to go out with her friends, she has had many 
idle weeks in lockdown. Like many others, 
she continues to have months of uncertainty 
ahead of her.

In the week we went into lockdown, I was 
preparing for a hearing in South Australia 
commencing the following Monday. I was 
booked to fly to Adelaide on the Sunday 
night. My instructing solicitor was flying 
from Melbourne.

As the week unfolded, there was uncertainty 
as to whether the hearing would go ahead. 
My instructing solicitor (who had a new 
baby and a 2 year old at home) advised me 
he did not relish the possibility of developing 
COVID-19 symptoms during the hearing 
and having to quarantine in Adelaide for 
14 days. That gave me pause. My husband’s 
company had already banned all business 
travel for safety reasons and my husband was 
expressing concerns about the heightened 
risk of me contracting COVID-19 through 
travelling on planes and traversing airports. 

Herein lay a barrister’s dilemma. Despite 
these reasonable concerns, if the hearing 
was going ahead and I was healthy, I had no 
option but to appear in person, did I not? 
In the end, the hearing was vacated on the 
Thursday. Ironically, by the weekend, South 
Australia had closed its borders to NSW 
and Victoria.

With my hearing vacated, it occurred to 
me to tap into the fact that, over the past 
few years, I had developed a busy advice 
practice. I emailed my instructing solicitors 
to gently suggest that if any clients were 
contemplating obtaining Counsel’s advice 
on any matter, now would be an excellent 
time to get that advice. After a lull of a about 
a week, the work began to flow in (not just 
advice work but other work), for which I am 
extremely grateful.

In the result, unlike many people, during 
lockdown I was very busy with paid work, 
sometimes working 6 days a week and long 
hours to meet deadlines. No cupboards were 
cleaned out, no bread baked. Our garage 
remains a clutter zone of epic proportions.

In amongst all of this, I am grateful to 
COVID-19 for teaching me an important 
lesson. Like most barristers, if asked, I would 
say my job was stressful. However, when 
there was nowhere to go and no-one to see, 
when my life was stripped of all the various 
external demands on my time, when all that 
existed was a sedate home life and my work, 
I discovered that my life was pretty much 
stress-free. 

In many ways, lockdown suited me 
just fine. My challenge now is to work 
out how to emerge from it without 
re-embracing those external factors that are 
potential stressors. BN
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A New Clerk 
and a Pandemic

By Jackie Charles

Commencing a new job at Level 
22 Chambers in mid-February1

I was thrust into the frenetic and 
exciting world of being a barristers’ clerk. 
A combination of business manager, 
accountant, paralegal, coach and counsellor 
– the work of a clerk is diverse and never dull. 

'In the 14th century, a lawyer 
would employ an individual known 
as a 'manciple' to look after his 
house, in return for 'a bed and a 
reasonable dinner'2.

Clerking in New South Wales is a diverse 
profession which has evolved to reflect the 
demands of the Bar in 21st century and I was 
excited about joining the ranks of such an 
old profession even if a ‘bed and a reasonable 
dinner’ were no longer on offer. 

As a new clerk I found life in chambers to be 
exciting and challenging but the COVID-19 
pandemic announcement3 after one month 
on the floor created its own challenges. 

These could be divided into four key 
domains: technology, logistics, finance, and 
soap products. Over a 10-day period in early 
March, decisions needed to be triaged with 
the constant escalation of the COVID-19 
crisis all while supporting the barristers and 
staff of the floor. From mid-March with 
limited preparation time, most barristers 
and support staff were working remotely. 
The challenge of taking a chambers entirely 
online and adapting to virtual court 
hearings required keeping abreast of daily 
announcements from government and 
the courts. This was assisted greatly by the 
work of the Bar Association and the NSW 
Barristers' Clerk’s Association in particular. 

Virtual court and the reliance on computers, 
webcams and microphones required many 
barristers to learn to embrace technology. 

Clerks, including the author have had to 
answer many queries, including: 

Q: How do you bow when the judge enters 
virtual court? 
A: Carefully and always wearing pants.

Q; What if you are stuck in a long telephone 
queue while waiting for a directions hearing? 
A: Be patient, don’t put the court on hold 
and force all the counsel on the phone queue 
and the judge to listen to the hold music.

Q: When is the right time to mute and unmute 
your microphone? 
A: Mute when entering the hearing, when 
anyone else is talking and/or when you want to 
share your views on the evidence or opposing 
counsel’s strategy with your solicitor.

Q: How do you effectively cross-examine 
someone when you can’t use your barrister 
spidey sense to know when they are vulnerable 
to your line of questioning? 
A: Barrister spidey senses can reach through 
cyber space and seeing the expression on 
someone’s face when they are in their own 
space and being questioned can be more 
revealing than ‘usual’ court.

Q: To robe or not to robe?
A: I’ll just email the associate.

In the flurry of activity, long hours 
and at times genuine worry about the 
duration of the crisis there have been some 
wonderful moments.

Floor staff going above and beyond to 
source soap and hand sanitiser, deliver briefs 
and robes to barristers. Board members 
prioritising chambers meetings over their 
court preparation work, so as to keep 
chambers running smoothly. Fellow clerks 
sharing books and expertise, chambers 
collegiality preserved by the use of Zoom for 
events such as trivia and even a baby shower 
are just a few I could mention.

Humour has frequently made stressful days 
bearable. A barrister wearing robes, bar jacket 
with jabot on the top of a rock band t-shirt for 
a short video court appearance, laughter at the 
variation of backgrounds chosen for chambers 
Zoom meetings along with the humorous 

awkwardness of virtual court hearings and 
non-muted microphones has replaced the buzz 
of a chambers usually filled with the clank of 
full trollies and hurrying juniors. 

I have found myself frequently responding 
to logistical challenges with a refrain of, ‘well 
this is our first pandemic, so we’ll give it a go 
and see what happens’. 

The impact of the last few months on 
the legal system and profession has been 
considerable requiring rapid change in an 
uncertain operating environment. Clerks 
have had to make difficult financial decisions, 
barristers have found themselves suddenly 
without matters to appear in, judicial officers 
have had to adapt to a very different way 
of conducting hearings. Throughout this 
upheaval, the collegiality of the Bar with its 
focus on ensuring that the administration of 
justice continues despite the pandemic has 
galvanised all of the profession from new 
clerks such as the author to experienced 
counsel and the judiciary. 

I feel honoured to be part of such a 
dynamic and adaptive profession. To quote 
Lucy Barbet of the Institute of Barristers' 
Clerks in the UK

'keep calm and carry on clerking'.4 BN

ENDNOTES

1 Jackie Charles is the Clerk of Chambers for Level 22 Chambers. She is a 
recipient of a 2019 Churchill Fellowship. She is grateful for the support 
of the barristers and floor staff of Level 22 Chambers, her fellow Clerks, 
the NSW Barristers' Clerks Association, and the denizens of #auslaw on 
Twitter, all of whom have assisted in the preparation of this article. 

2 Simon Akam, ‘The Exquisitely English (and Amazingly Lucrative) 
World of London Clerks’, Bloomberg Business Week (Article,23 May 
2017) < https://www.bloomberg.com/news/features/2017-05-23/the-
exquisitely-english-and-amazingly-lucrative-world-of-london-clerks>.

3 World Health Organisation Regional Office for Europe ‘WHO announces 
COVID-19 outbreak a pandemic’, Coronavirus disease (COVID-19) 
outbreak (Announcement, 12 March 2020) <http://www.euro.who.int/
en/health-topics/health-emergencies/coronavirus-COVID-19/news/
news/2020/3/who-announces-COVID-19-outbreak-a-pandemic>

4 Lucy Barbet, ‘News’, Note to the Membership from the Chair (Webpage, 
19 March 2020)<https://ibc.org.uk/news/note-to-the-membership-
from-the-chair/>
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How COVID-19 affected my Practice
By John Fernon SC, ADR Committee

For over 30 years I have practiced at 
the New South Wales Bar. I am a 
member of PG Hely Chambers, a 

chambers of eleven barristers practicing 
primarily in commercial, administrative and 
employment law. 

In November 2019 when I was walking 
the streets and travelling the trains of 
Wuhan, China, I had no anticipation of the 
disease that was about to overwhelm society 
across the globe.

Once the lockdown started chambers 
were effectively closed. My circumstances 
allowed me to practice from home with 
other members of my family who were also 
working from home. This required a strong 
and reliable internet. 

The lockdown brought an immediate loss 
of regular day to day contact with fellow 
barristers in chambers. Working from 
home did nothing for collegiality. We in 
PG Hely Chambers maintained a regular 
video meeting each Thursday afternoon to 
keep ourselves in contact, share a glass of 
wine and generally swap stories. This was a 
good initiative. 

My impression has been that during the 
lockdown many cases have been adjourned 
and that as a result barristers’ work in 

court was much diminished. It is also my 
impression that the courts and the bar have 
worked well to bring about the effective use 
of the court time that could reasonably be 
managed. Regular communication from the 
Bar Association of day to day developments 
and changes assisted in this.

Video programs such as Zoom, Microsoft 
Teams and others were either unknown or 
little used when lockdown commenced. 
Their use is now commonplace for solicitor 
and client meetings. This is a most significant 
change that I have noticed to the way we 

work. The convenience has been embraced. 
This is a long way from the old rules that 
required the attendance of a solicitor with 
client in the barrister’s chambers.

My experience has been that this video 
technology has worked well and I expect 
that videoconferencing will remain a 
feature of practice when normality returns. 
However, some judgment will need to be 
made as to whether a particular engagement 
with a solicitor and/or client is best 
conducted with technology. There will be 
many circumstances where conferences in 
chambers in person will be preferable for 
giving and understanding instructions.

There is also the opportunity for the 
use of more video technology in some 
court hearings such as when dealing with 
procedural matters. However at least for 
the moment, I do not see the use of this 
technology becoming more widespread 
in trials, especially for oral evidence. 
Even with improving quality of picture and 
sound I expect that the personal presence 
of counsel and witnesses will continue to 
enhance the ‘advantage’ a trial judge may 
bring to judgment. BN
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Human Rights and Technology
By Charles Gregory, on behalf of the NSW Bar Association Human Rights Committee

During a very short space of time, 
the pandemic has in many sectors 
prompted an unprecedented 

reliance on technology, including online 
platforms and videoconferencing, to ensure 
the continued delivery of work and services 
where face-to-face interaction is not possible 
due to Government restrictions. 

This has given rise to both old and new 
questions concerning privacy, the rule of 
law, human rights, equality and accessibility, 
including in the context of Australia’s justice 
system, the operations of the courts, and the 
role of the legal profession. 

Historically, Australia’s justice system 
has relied significantly on person-to-person 
interactions. These include the physical 
appearance of counsel in court, the physical 
attendance of witnesses to give evidence and 
undergo cross-examination, the physical 
presence of a jury during a trial and, in 
accordance with the principle of open justice 
and open courtrooms, the ability of members 
of the public and the media to attend hearings 
and observe justice being done.

This face-to-face interaction is important 
for many reasons, including as a safeguard 
to promote the administration of justice by 
promoting the sanctity of the evidence and 
minimising the ability of others to interfere 
with or influence due process or persons 
involved in a matter. For example, to ensure 
that the oral evidence of a witness is given 
without duress, coaching or influence from 
some other person present, or to ensure that 
a person signing a will, affidavit or other 
document does so of their own free will.

As barristers would well know, to respond to 
the developing COVID-19 pandemic, courts 
and tribunals have put in place measures to 
conduct proceedings without the need for 
physical attendance. Some legislative change 
has also been required to ensure the justice 
system possesses the requisite flexibility to 
handle alternate arrangements and continue 
business as best as usual.1 

Where person-to-person interactions 
are temporarily replaced with virtual 
interactions or videoconferencing, 
appropriate safeguards must be put in place 
to ensure that the purpose and the sanctity of 

that interaction and the rights of individuals 
involved in legal matters or proceedings are 
not impermissibly compromised. 

Where it is appropriate and in the interests 
of justice to do so, courts, tribunals and 
alternative dispute resolution practitioners 
have increasingly relied on online platforms 
such as Zoom and Microsoft Teams. The 
reality is, however, that these technologies 
were originally built for other purposes, such 
as facilitating collaborative teamwork in 
corporate settings, and their use in a litigation 
setting has been a stop-gap solution.

There must be continued assurances 
that these platforms are secure, appropriate 
for, and maintain the dignity of a court 
environment, due to the sensitive and 
sometimes confidential nature of trials 
and court proceedings. For example, when 
audiovisual technology is used for witnesses 
to give evidence, there is room for these 
platforms to be abused by individuals to 
manipulate witnesses off-camera. 

A recent new measure is the Electronic 
Transactions Amendment (COVID-19 
Witnessing of Documents) Regulation 2020 
(NSW), which permits the witnessing of 
the making of certain documents, including 
wills, affidavits and statutory declarations, by 
way of audiovisual link. Providing continuity 
in the service of witnessing important 
documents is extremely important to both 
the community and justice system during 
the COVID-19 pandemic. 

However, this new measure must be 

balanced by careful safeguards to prevent 
these provisions from being abused, or from 
any unintended consequences, especially for 
already vulnerable members of the community. 

Great caution must therefore be taken 
in relation to any changes, even if only 
temporary, to witnessing enduring powers 
of attorney, appointments of enduring 
guardian, and wills to ensure that safeguards 
against duress, coercion and undue influence 
are not inadvertently undermined. The law 
as it currently stands – for example, that 
particular documents be prepared or signed 
in person, under oath, and in the presence of 
witnesses – seeks to protect the vulnerable 
from fraud, forgery or undue pressure. These 
important objectives must be carefully 
considered, and other safeguards adapted 
where technology is to be used.

It is also inevitable there will be members 
of the community who for various reasons 
may not be able to access adequate 
technology or software in order to take 
advantage of the proposed altered electronic 
arrangements or participate in court matters 
via videolink. They include disadvantaged 
and marginalised individuals, those in rural, 
regional or remote areas, the elderly, those 
with disabilities and the homeless. 

In such cases, suitable alternatives should 
be considered and made available to enable 
people to access legal services and exercise 
their rights as and when required, with 
appropriate social distancing measures.

As the relationships between communities, 
the justice system and technology are all 
changing due to COVID-19, so too are 
the implications that technology has on 
human rights and access to justice issues. 
It is imperative that these implications are 
fleshed-out and fully understood in order to 
ensure that individuals and communities are 
properly protected during this time of rapidly 
increasing interaction with technology. BN

The New South Wales Bar Association recently provided comments to the Australian Human Rights Commission in response to the Commission’s 
Discussion Paper – Human Rights and Technology. While the Commission did not call for comments relating to COVID-19, the Association 
thought the Commission was uniquely placed to consider the impacts of technology upon human rights through the lived experience of the pandemic. 
This article is a shortened and edited version of the Association’s submission, focussing on the parts relating to COVID-19 and the justice system.

ENDNOTES

1  See, e.g., COVID-19 Legislation Amendment (Emergency Measures) Act 
2020 (NSW).
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Human Rights during a  
Global Pandemic

By Naomi Sharp SC and Simeon Beckett, Human Rights Committee Co-Chairs1

Introduction

COVID-19 presents huge challenges 
to many aspects of Australian 
society, including in relation to the 

protection and promotion of human rights. 
The accountability of the Australian and 
New South Wales executive governments has 
been undermined through the suspensions 
of both the Commonwealth and NSW 
Parliaments for lengthy periods. A multitude 
of human rights have been adversely affected 
such as freedom of movement, the right to 
work and the right to education. Difficult 
questions have arisen in balancing certain 
rights against others, as the recent Black 
Lives Matter protests have demonstrated. 

While the global pandemic calls for the 
imposition of extraordinary measures, that 
does not grant a leave-pass from respect for 
fundamental legal principles including human 
rights. The NSW Bar Association’s Human 
Rights Committee (HRC) recognises the 
need for continuing vigilance to protect the 
rule of law, Parliamentary supremacy and a 
culture of human rights. There is a particular 
need to carefully scrutinise the effect of laws 
and policies on the vulnerable and those who 
may not have full agency to protect their 
own rights. In the wake of the numerous 
executive government interventions to 
control the spread of the virus, this article 
comments upon the suspension of the Federal 
and State parliaments and commends the 
proportionality test used in international 
human rights law as the appropriate measure 
for striking the balance between measures to 
contain the pandemic and guaranteeing the 
rights and freedoms of individuals. 

Executive imposition of 
emergency measures

In NSW, the government made public health 
orders requiring the vast majority of people to 
stay at home and for the closure to the public 
of a large number of businesses, including 
pubs, bars and restaurants, places where the 
public gather, public facilities and places of 
entertainment.2 These orders have had adverse 
impacts on the right to liberty, freedom of 
assembly and freedom of association. 

At the federal level, numerous regulations 
have been made under the human 
biosecurity provisions of the Biosecurity Act 
2015 (Cth) (Biosecurity Act). The enabling 
provisions are very broad. Section 475 
enables the Governor-General to declare 
that a “human biosecurity emergency 
exists”. That declaration was made on 18 
March 2020 and it is in force for the full 
period allowable under the Act, which is 
three months (s 475(4)(b)).3 The Act in s.476 
provides a power to extend the period.

The regulations made subsequent to the 
18 March 2020 declaration were made 
by the Minister for Health under s.477 
of the Act, which enables the Minister to 
“determine emergency requirements during 
[a] human biosecurity emergency period”. 
The regulations imposed under s.477 of the 
Biosecurity Act are what are sometimes called 
“Henry VIII” measures in that they prevail 
over other existing laws and impose criminal 
sanctions on those who do not comply. They 
are not subject to review by the Senate’s 
scrutiny of delegated legislation committee.
Suspension of Parliament

The measures described above were taken 
by the executive rather than the legislative 
arm of government. This raises another 
important point. During the early phase 
of the pandemic in Australia, both the 
Commonwealth and NSW Parliaments 
were suspended, initially until 11 August 
2020 and 15 September 2020, respectively.4 

As a result of the suspensions, the primary 
accountability mechanisms such as sittings 
of the designated chambers and question 
time were suspended. 

In response to public outcry about these 
suspensions, on 27 March 2020, the Public 
Accountability Committee of the NSW 
Legislative Council established an Inquiry 
into the NSW Government’s Management 
of the COVID-19 Pandemic. And on 
8 April 2020, a Senate Select Committee was 
established to provide scrutiny and oversight 
of the government’s response to COVID-19.5 
While the establishment of these measures is 
welcome, it is not the whole solution to the 
suspension of parliament.

With the easing of the crisis in Australia, 
the suspensions have diminished in length. 
However, the preparedness to suspend the 
parliaments for such lengthy periods is a 
matter of considerable concern. The proposed 
lengthy suspensions of the Commonwealth 
and NSW Parliaments may be contrasted 
with the approach in the United Kingdom, 
New Zealand and Canada where the 
Parliaments continued to sit. 

It may also be recalled that the Australian 
Parliament kept operating through the 
Spanish Influenza of 1918-1919, the Great 
Depression and through both World Wars.6 
And in contrast to those earlier periods, we 
now have the benefit of technology which 
could permit parliaments to sit remotely, 
as some parliamentary committees have 
decided to do (for example, the Senate 
Committee on Delegated Legislation). 
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Professor Anne Twomey has considered the 
constitutionality of meeting ‘virtually’ and 
has concluded that the legislature could 
lawfully continue to scrutinise the executive 
and represent the electorate through 
electronic means.7 The Commonwealth 
Parliament has already passed amendments 
to Standing Orders to allow reduced 
members to attend and to meet “in a manner 
and form not otherwise provided”.8

Striking the right balance

In addition to well-known common law 
rights, such as the right to liberty and the 
right to a fair trial, human rights law both 
internationally and domestically provides 
a well-understood and sophisticated 
framework for analysis of issues such as 
those arising in the time of COVID-19. 
Both the Law Council of Australia (LCA) 
and the Association have, over many years, 
successfully relied on the International 
Covenant on Civil and Political Rights 
(ICCPR) and the International Covenant 
on Economic, Social and Cultural Rights 
(ICESCR) (amongst other international 
instruments) as structured and powerful 
tools to advocate for the protection of 
human rights. 

With very few exceptions (such as the right 
not to be tortured), no rights are absolute. 
Limitations on most rights are permissible 
in order to protect public health and safety. 
However, limitations are subject to strict 
criteria: they must be provided for by law 
and they must be clearly demonstrated by 
government to be necessary to achieve a 
legitimate purpose. This means that they 
must be rationally connected to achieving 
that, show a reasonable proportionality 
between the measure and the goal, and be 
the least restrictive measure necessary.

A proportionality test can be a valuable 
tool for law makers and others to test the 
justification of laws that limit rights and 
other important principles.9 Proportionality 
has been describe as “the orienting idea 
in contemporary human rights law and 
scholarship”.10 Proportionality is also an 
accepted tool of analysis in Australian 
constitutional law.11 Proportionality is also 

the tool adopted by the Parliamentary Joint 
Committee on Human Rights (PJCHR), 
established under the Human Rights 
(Parliamentary Scrutiny) Act 2011 (Cth). 
The PJCHR’s Guide to Human Rights states:12

A key aspect of whether a limitation on 
a right can be justified is whether the 
limitation is proportionate to the objective 
being sought. Even if the objective is of 
sufficient importance and the measures 
in question are rationally connected to 
the objective, the limitation may still not 
be justified because of the severity of its 
impact on individuals or groups.

Additionally, the HRC considers that 
other important protections in a time of 
public emergency are the protection against 
the arbitrary exercise of power; adequate 
supervision and accountability of those 
exercising power and rights upon affected 
parties to seek review in the courts of the 
exercise of powers.

The HRC considers that a human rights 
based approach to evaluating legal and 
policy measures imposed during a public 
health emergency calls for the following 
questions to be answered:
a. Is the restriction on human rights 

embodied in a law that is sufficiently 
precise and certain so that persons 
affected know what is expected of them 
(the ‘quality of law test’)?

b. Does the law or policy adversely affect 
human rights?

c. Is the law or policy proportionate to the 
ends to be achieved (that is, is the law or 
policy strictly necessary or does it go too 
far?). In answering this the following 
considerations are relevant:
i. the nature of the right; and 
ii. the importance of the purpose of 

the limitation; and 
iii. the nature and extent of the 

limitation; and 
iv. the relationship between the 

limitation and its purpose; and 
v. any less restrictive means 

reasonably available to achieve the 

purpose that the limitation seeks 
to achieve;

d. Is the power which the law or policy 
confers:
i. arbitrary or applied on a 

discriminatory basis;
ii. a mandatory or discretionary 

power, and if the latter, is the 
discretion controlled or unfettered;

iii. subject to scrutiny by the 
Parliament;

iv. exercised transparently;
v. subject to review rights.

This human rights based approach 
to scrutinising measures proposed to 
be taken in response to the COVID-19 
pandemic is a principled and structured 
guide to protecting human rights in these  
challenging times. BN
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Your presence is required
By Elizabeth Welsh

There are some things in life that 
have to be done in person. Or at 
least had to be done in person before 

COVID-19. Things like going to church, 
getting married and giving evidence in your 
own court case fell into that category. 

As soon as the COVID-19 shut down 
occurred everyone was expected to 
automatically operate effectively via a 
computer screen.

It was immediately apparent that it is 
very hard to be 'present' as a litigant or 
legal representative on a computer screen. 
It is one thing to interact with someone 
who you know and trust in that way 
because you can rely on that person’s 
words, rather than wondering whether 
you can believe them given their shifty 
countenance on the computer screen 
because they don’t know where the camera 
is, or their evasive appearance because 
they are not looking directly at you and 
you cannot make eye contact, or your 
inability to read their facial expression in 
sufficient detail to pick up on non-verbal 
cues. Rather than dragging issues out into 
the light and dealing with them through 
direct interaction in a Court room I found 
the indirect and artificial meeting via the 

computer screen draining.
Fortunately the COVID-19 restrictions 

were fairly short lived. 
Litigants pay Court fees to have their day in 

Court. They should be entitled to be present 
in the true sense of that word for the proper 
administration of justice. 

Section 5B(2) of the Evidence (Audio & 
Audio Visual Links) Act 1998 (NSW) restricts 
the use of audio or audiovisual links where:
a. The necessary facilities are unavailable 

or cannot be reasonably be made 
available, or

b. The Court is satisfied that the evidence 
or submission can more conveniently be 
given or made in the Court room or other 
place at which the Court is sitting, or 

c. The Court is satisfied that the direction 
would be unfair to any party to the 
proceeding, or 

d. The Court is satisfied that the person 
in respect of whom the direction is 
sought will not give evidence or make 
the submission.

Under subsection 2A an accused detainee 
in any criminal proceedings cannot be 
made to give evidence or a submission by 
audiovisual link. 

Under subsection 3 the Court may not 
make the direction unless the party making 
the application satisfies the Court that it is in 
the interests of the administration of justice 
for the Court to do so. 

In my view civil litigants should be given 
the same protection. In the ordinary course, 
before COVID-19 a litigant would never be 
permitted to give evidence remotely except in 
a very unusual case. 

Now that we have all had a trial run of 
audiovisual evidence it is clearly no substitute 
for the real thing. BN

5B  Taking evidence and submissions from outside courtroom or place where 

court is sitting—proceedings generally(1)  Subject to any applicable rules of court, subsection (2A) and section 

5BAA, a NSW court may … direct that a person … give evidence or make a 

submission to the court by audio link or audio visual link ….
(2)  The court must not make such a direction if—  (a)  the necessary facilities are unavailable or cannot reasonably be made 

available, or

conveniently be given or made in the courtroom or other place at which 

the court is sitting, or

proceeding, or

sought will not give evidence or make the submission.

 WWW.LEGISLATION.NSW.GOV.AU
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A Junior's Reflection
By Kayt Hogan

I am soon approaching my third 
anniversary of coming to the Bar; 
and I practise in common law/

personal injury and criminal law. At 
the commencement of the pandemic, 
I worked at home for a period of time; 
however, I recommenced coming to 
chambers approximately one month ago. 
Living in an apartment with my husband, 
working at home soon became difficult 
as we took turns sharing the dining table 
for meetings; or in my case, telephone 
hearings, settlement negotiations or 
appearances via AVL. I always got priority 
if it involved an appearance, with my 
husband sitting out on the balcony hoping 
there was no nearby construction noise! 

After the initial panic about potentially 
negative impacts on my practice, I have 
been fortunate that in hindsight I have not 
been adversely impacted by the pandemic. 
While jury trials were vacated, I was able 
to keep occupied with other work such as 
advices and trial preparation. I expected 
there would be some opportunity to have a 
break given limited court work, but I soon 
found that I really missed being in court 
and the chambers work felt somewhat 
monotonous. 

Being in the first few years of the Bar, 
I certainly missed being able to wander 
down the corridors of chambers and ask 
questions of colleagues, or run a matter 
by them, should anything arise. However, 
despite barristers working apart (whether 
on the phone, or via AVL), there was 
still a strong sense of collegiality. When 
participating in settlement negotiations, 
for instance, such negotiations were often 
commenced by opponents asking how 
things were going during the pandemic 
and just having a general discussion about 
any impact on each other. 

I have not gone without my technological 
failings. At the start of the pandemic, 
I appeared in the District Court via AVL. 
I could not work out why I could not be 
seen on the screen, and soon discovered 
the rear-facing camera on my laptop was 
activated and all that could be seen was 
the clutter on my dining room table. 
Fortunately, I was able to work this out 
before court actually commenced (well, 
my husband worked it out in all fairness!) 
I think the most challenging thing about 

AVL, after sorting out the technology, 
is that it is very difficult to properly see 
– and read – the Bench. Furthermore, 
when conducting settlement negotiations 
via telephone, not being able to read your 
opponent adds its complexities. 

We have of course all been in this 
together, and I think the real willingness 
to do the best we can in the circumstances 
to facilitate the course of justice has been 
readily apparent. BN

I certainly missed being able to wander down the corridors of chambers 

and ask questions of colleagues, or run a matter by them, should 

anything arise. However, despite barristers working apart (whether on 

the phone, or via AVL), there was still a strong sense of collegiality. 

Photo taken on my first physical appearance 
during the pandemic. At the time, I was 
excited about the 'novel' experience
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A Reader's Reflection
By Megan Caristo

Q: How long have you been at the bar?
A: Not long! I was meant to complete the 
May 2020 Bar Practice Course, which was 
cancelled in light of the pandemic. Given 
the highly unusual circumstances, the Bar 
Association has allowed me to practise on 
a restricted certificate between now and the 
September 2020 Bar Practice Course. 

Q:What areas do you practise in?
A: As a reader, I am open to anything and 
everything! As a solicitor, I practised primarily 
in public law but one of the reasons I joined the 
Bar was to diversify the areas in which I work. 

Q:Where have you been working during COVID?
A: I have been working from home, where 
I have a well-stocked library and new IT 
equipment. As restrictions are being eased, 
I am hoping to start working from chambers 
a few days a week.
 
Q: When the pandemic hit in March 2020, 
how did that immediately affect your practice?
A: There was an initial period of uncertainty 
after the May 2020 Bar Practice Course was 
cancelled. I was lecturing at the University 
of Sydney and the University of NSW and 
my contracts ended in April to allow me to 
do the May 2020 Bar Practice Course. I was 
grateful when the Bar Association announced 
that people in my position could apply for a 
restricted practising certificate between May 
2020 and the September 2020 Bar Practice 
Course and granted my application. 

I wish to take the opportunity to thank Peter 
Braham SC, the head of Chambers at Eleven 
Wentworth, my tutors, Zelie Heger of Eleven 
Wentworth and Robert Yezerski of Banco, my 
clerk Zach Rymer and barristers on Eleven 
Wentworth and other floors who contacted me 
when the May 2020 Bar Practice Course was 
cancelled to offer support and advice and who 
assisted me with my application for a restricted 
practising certificate. 

Q: How have you found starting at the 
bar / practising at the bar as the pandemic 
has continued?

A: I was not sure what to expect starting as a 
reader during the pandemic but I have enjoyed 
a variety of devilling work from barristers 
on Eleven Wentworth and other floors and 
have been briefed to prepare advices and a 
special leave application to the High Court. 
Having been a solicitor before I joined the 
Bar, I already have relationships with some 
barristers, including some senior counsel, and 
I am indebted to them for recommending 
me for briefs and introducing me to potential 
clients during the first few weeks of my 
reader’s year. I have already completed some 
of my criminal reading by dialling into 
appeals and am grateful to Miiko Kumar 
and Belinda Baker at the Crown Prosecutors’ 
Chambers for their efforts with my criminal 
reading requirements. 

Q: What have you done to try to adapt 
to starting at the bar / practising at the 
bar during COVID?
A: Eleven Wentworth has been hosting Friday 
night Zoom drinks (and trivia) and has a 
WhatsApp group. I have also been Zooming 

with some barristers on Eleven Wentworth at 
lunchtimes to learn how they are adapting to 
the new environment. I am fortunate to live 
only a few streets from Zelie Heger so we have 
been meeting for coffees at our local café and 
going for walks since restrictions have been 
eased to discuss my experiences as a reader. 

Q: What is the oddest thing that you’ve 
encountered in your work during COVID?
A: As I am only new to the Bar, it is hard 
to know what is normal and what is odd! I 
am sure it is not usual for a reader to have a 
puppy sleeping at their feet as they prepare 
a research note or to have already seen the 
living rooms of so many barristers.

Q: What has been the hardest feature of your 
work during COVID?
A: I appreciate that my experience as a 
reader is likely to be very different to those 
of readers before me. I recognise that it may 
take me longer to build my practice and gain 
court experience than it may have otherwise 
but I am determined to do my best! 

Q: What has been the most positive feature of 
your work during COVID?
A: I have been touched by the support that 
barristers and other readers have shown 
me during this time. Many barristers who 
I worked with as a solicitor, and some who 
I have met only once or not at all, have 
contacted me to lend their support. I had 
not appreciated how collegial the Bar can be, 
especially in difficult times. 

Q: Is there anything about your current working 
arrangements or practice that you would like to 
see continue as COVID restrictions ease?
A: I imagine that electronic briefing is 
happening much more often than previously, 
as I rarely briefed counsel electronically 
as a solicitor. Electronic briefing has been 
great as a reader as barristers have been able 
to email me briefs when I am devilling or 
reading to give context to my work. I hope 
that the practice continues as restrictions 
are eased.  BN

I have been touched by the support 

that barristers and other readers have 

shown me during this time. I had not 

appreciated how collegial the Bar 

can be, especially in difficult times. 
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Maintaining a practice 
during COVID-19

By Renée Bianchi

This piece is fairly short but has taken 
some time to write, as I juggle work 
and a toddler; trying to keep the 

child entertained, and not sending emails or 
messages or calling random people, or just 
waiting until she is asleep (I really wish she 
had not dropped her daytime nap during 
this period!). A lot of work is done between 
8.00pm and midnight. 

I had not really worked from home before 
(except a few days here and there) and while 
I had the ability to send emails from my 
phone, iPad or laptop, not much else had 
been set up. Having to move everything 
home, including five boxes of briefs, meant 
completing my set up so I could run my 
practice anywhere. 

The first few weeks of restrictions was 
a time of uncertainty for everyone, and I 
found this period the most difficult, as we 
all tried to find the best ways to do what 
we do. As the weeks have passed, we have 
all become better at the various methods of 
technology we need to utilise. The flexibility 
of how we do what we do is one thing I hope 
we take forward from this pandemic. 

After the first few weeks, we returned our 
toddler to childcare (she attends two days 
per week) and I returned to working from 
chambers occasionally, with the days gradually 
increasing as the weeks have gone by. 

One of the reasons was that my working 
from home setup was not ideal. I had a laptop 
at the dining table. The only table we have, 
and the same table shared for mealtimes. 
Most teleconferences and videoconferences 
were conducted with my toddler just out of 
range, sitting at the table next to me. 

I have been fortunate that work has 
continued. The diary has continued to fill 
up. Appearances at directions hearings 
have continued, as have mediations. Urgent 
applications before the Duty Judge have 
occurred, and my husband got a front row 
seat to what appearing before the judge 
4.00 pm one day to have submissions drafted 
and be ready for hearing at 8.45 am the next 
day can be like. I have conducted a hearing 
and while it ran fairly smoothly, the effect of 
cross-examination was not quite the same on 
Microsoft Teams.

Working during this period has been 
challenging at times. My husband is a 
pharmacist and his work just got busier. 
This meant that when he was not at home, 
I was home trying to juggle a toddler and 
work commitments. This has led to some 
entertaining times – whether it be my toddler 
speaking in the background with one judge 
even thanking my ‘instructing solicitor’ for 
appearing, to the sounds of Bluey and Peppa 
Pig as background noise in many calls and 
videoconferences, to her and the dog creating 
minor flooding in the kitchen during a client 
conference, to makeup smeared across our 
kitchen walls during one mention, to her 
needing to use the toilet during a callover 
appearance before the CJ in Eq and in that 
same call having to console her after she fell 
down some stairs (thank goodness for the 
mute button for both incidents). My ability to 
multitask has really improved.

The uncertainty of income. While always 
a concern when one is self-employed, I, 
like many others, did not know what effect 
this would have on my income. Our Floor 
actively sought to reduce overheads and 
provide a reduction in rent to members. 

I have missed being in chambers and being 

able to bounce things off my colleagues. 
Being at the Bar can be lonely, and during 
this time, that has been felt. I have missed 
face-to-face appearances. On a lighthearted 
note, I will miss being able to ‘appear’ in 
court in pyjamas and ugg boots, and for 
mediations, being business attire up top and 
casual on the bottom. 

While there have been some challenging 
and/or frustrating times, there have also been 
some wonderful ones. The main one being 
spending more time with my family; another 
being the collegiality and collaboration of 
the profession as we all muddle through.

I end with two anecdotes. The first is 
that my toddler sent a message to one of 
my instructing solicitors, with a picture 
attached saying 'You and I are more than 
friends. We’re like a really small gang.' 
Who knows where and how that was found, 
at least the solicitor took it well. The second 
is that one Saturday evening, my toddler 
went to the laptop, and announced while 
sitting down that she was going to email ‘her 
judge’, then reached across for one of my 
briefs, a notepad and pen. She also regularly 
grabs my phone and says she is speaking to 
‘judge’. I apologise to the judiciary. BN

Renée Bianchi working from home (photographer: Georgiana, aged 2 years)
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Experiences during COVID
Bar News talks to Emily Graham  
on working during COVID-19

 
 

Bar News (BN): How long have you been at 
The Bar?
Emily Graham (EG): Since 2016. 

BN: What areas do you practise in?
EG: Public and Administrative Law, 
Common Law, Wills and Estates, some 
criminal work (and, as an eager beaver 
under fiver, any other court or advice work 
a solicitor or Silk asks me to do!)

BN: Where have you been working 
during COVID-19?
EG: Predominantly at home (appearing 
from the kitchen table with my disruptive 
'purralegal', Kirby the cat, by my side) 
and occasionally in chambers or in court 
(including accidentally – see below). 

BN: When the pandemic hit in March 2020, 
how did that immediately affect your practice?
EG: I moved to working almost solely from 
home fairly early into the pandemic. After 
an in-person mediation on Friday 13 March 
(ominous!), I decided to pack up all of the 
physical briefs that I needed to work on in 
the following week, my computer screen and 
my robes to take home. I remember feeling 
a little bit silly and wondering whether I 
was overreacting. Over that weekend, there 
were at least two COVID-19 scares within 
the Wentworth/Selborne building and there 
was some suggestion that if any of those 
cases turned out to be confirmed COVID 
cases, chambers may be closed without 
notice. I was glad I had made what seemed 
an extreme decision in the days before. In 
that first week, I made arrangements with 
my solicitor for me to attend in person with 
her and the instructing officer to appear 
by telephone.The Tribunal accommodated 
that request and juggling the mobile phone 
on the Bar table with my physical brief and 
laptop meant that I was readily able to take 
instructions via text message in lieu of a post-
it note. Unfortunately, the usual opportunity 
for The Castle reference to wanting a glass of 
water is removed when your solicitor is not 
physically present!

After that first week, things started 

to get a little more disruptive. Hearings 
started being vacated and short matters 
and directions hearings moved online or 
postponed. There was also a fairly constant 
stream of requests for urgent submissions 
as to whether hearings could be conducted 
by telephone or audiovisual link. I think I 
went a full five weeks without a single new 
brief coming in which was starting to get a 
bit concerning. 

The daily updates from inBrief were 
helpful, but the early days saw a great deal 
of inconsistency and uncertainty in hearing 
practices across different courts and even 
across different lists in the same court. As a 
junior barrister whose practice still consists 
of directions hearings and short matters 
in a variety of courts, the daily changes 
were quite overwhelming and I went from 
having my diary almost clear with my only 
hearing outside the estimated COVID-19 
impact period not listed until approximately 
December. It reminded me of the early days 
as a reader, wondering whether and when the 
next brief was going to come. Thankfully, 
a few months down the track, things have 
picked up and thoughts of alternative careers 
like joining the circus as a hula hooper have 
been put aside!

BN: How have you found practising at the bar 
as the pandemic has continued?
EG: I have found practising during the 
pandemic to be stressful, but am glad that 
I was not at the very beginning of my time 
at the Bar. It was a similar experience to 
the January 'shutdown' period where the 
work tends to dry up and you can go weeks 
without getting any new work in. Entering 
the pandemic shutdown off the back of a 
slow January would be difficult for anyone, 
but particularly those in their second and 
third years at the Bar when you are often 
waiting for the invoices to be paid and may 
not have had much work on in the first six 
to 12 months. In some respects, the clichéd 
statements used in the preface to many 
corporate emails about the pandemic are 
applicable to life at the Bar even when there 
is not pandemic: the Bar seems all the time 
to be 'unprecedented, challenging, difficult 
and uncertain'! 

One upside to working through this 
period was that going through the ups and 
downs of practice at the Bar while everyone 
else is also dealing with a pandemic made 
sure that everyone was a little bit more 
aware of looking out for friends and family, 
including barrister friends. 

Emily Graham and her 
purralegal, Kirby
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BN: What have you done to try to adapt to 
practising at the bar during COVID-19?
EG: I have attempted to be more disciplined 
when working from home. Before the 
pandemic, I would usually work from home 
when I had a particular and focussed task to 
complete – a written advice or submissions, 
for example. Working from home full-time 
meant jumping from matter to matter 
and I discovered that leaving briefs on the 
floor would result in the cat clawing at the 
post-it notes, so had to rely a bit more on 
looking at the virtual copies of the brief. I 
have also tried not to 'sweat the small stuff' 
as much during this time. Things were put 
into perspective somewhat and an irritating 
piece of correspondence from the other side 
or frustration with a lack of clarity on where 
one was supposed to appear and how did 
not seem to matter, because there were other 
people going through a much more difficult 
time and I was not juggling all of that 
uncertainty with the demands of trying to 
engage children in online learning or coping 
with a newborn without the assistance of 
parents who were unable to come from 
overseas as some of my friends were. 

BN: What are the oddest things that you’ve 
encountered in your work during COVID-19?
EG: Other than the irritating predictability 
that the council lawnmower on the nature 
strip out the front of my apartment constantly 
coincided with my turns to speak during 
a hearing in a video or telephone hearing, 
the virtual courtroom experience mostly 
worked well. One odd experience was when I 
'accidentally' appeared in court at a directions 
hearing. Unfortunately, neither myself nor 
my instructing solicitor had been sent the 
telephone dial-in details for the directions 
hearing. There had been several changes in 
the protocol in the weeks before that hearing, 
including a protocol for that list that had 
required physical appearances. As things 
were changing on an almost daily basis at 
that stage, I assumed I would receive more 
information before the day and prepared 
myself for the possibility of either a physical 
appearance or virtual appearance. 

I ran into a member of the floor the day 
before the listing who had told me a fellow 
member of chambers had appeared in that 
list the week or so before. The Court list came 
out that indicated the matter was listed the 
following afternoon in a physical courtroom. 
I wondered whether to contact the judge’s 
associate but started catastrophising about 
whether I would be struck off contacting 
the court directly! Regrettably, I attended in 
person and was promptly shooed out of the 
courtroom by the associate when I popped in 
to the back of the courtroom. I continued my 
appearance from a conference room outside 
the courtroom and, after it concluded, 
returned back to chambers embarrassed with 
another 'hilarious' story from the 'coalface'. 

BN: What has been the hardest feature of your 
work during COVID-19?
EG: Uncertainty has been the hardest 
feature of work (and the rest of life) during 
COVID. Workflow and cashflow seem to 
be an ongoing and pervasive problem at 
the Bar at all levels. This was exacerbated 
by hearings falling away and the move to 
online court and telephone appearances for 
directions hearings and short matters which 
were already impacting on the work of the 
junior bar. Even though I have been at home, 
the cancellation of sport and social functions 
has severely impacted my feeling of work-life 
balance during COVID. At the beginning, 
Zoom and other video catch ups were an 
almost daily occurrence as we discussed the 
novelty of the situation with friends, family 
and colleagues but they started to taper off as 
the weeks went by. 

I have really missed the spur of the 
moment coffees, lunches and drinks with 
fellow barristers during COVID. It is 
these unplanned interactions that allow 
us to vent our frustrations at work (or lack 
thereof), celebrate our wins (three times: 
once when the matter concludes, once when 
the judgment comes in and finally when the 
funds are received!), commiserate our losses 
and hear each other out on what is going on 
in work, play and life generally. The isolation 
of working for oneself is often overcome by 

the collegiality at the Bar and sometimes a 
virtual chat is just not the same as sitting 
across the table from a friend and colleague. 

BN: What has been the most positive feature of 
your work during COVID?
EG: It has been good to continue to engage 
in CPDs and committee meetings remotely. 
As most of our CPDs are after court hours, 
attending a seminar that ends after 6pm 
can interfere with evening sport and social 
commitments, after school or day care pick 
ups, or simply cooking dinner and relaxing 
on the couch. I was able to attend a few 
online CPDs including the Francis Forbes 
Society lecture delivered by Justice Leeming 
and streamed from Banco Court. I watched 
and listened to that CPD (with microphone 
on mute and video switched off with post-
it note over the camera just in case!) while 
standing in the kitchen in my ugg boots 
cooking a much more elaborate dinner 
than I might usually make on a weeknight 
if I’d stayed later in chambers. The less 
formal committee meetings of the New 
Barristers’ Committee have also been useful 
for juggling the desire to be involved in the 
Bar’s response to COVID-19, particularly 
for junior barristers, while also attending to 
cooking dinner. 

BN: Is there anything about your current working 
arrangements or practice that you would like to 
see continue as COVID-19 restrictions ease?
EG: I would like to continue working from 
home a little more even when the COVID-
19 restrictions ease. 
I think that there could continue to be a use 
of some of the telephone technology and 
audiovisual link hearings. What we may 
lose in that, however, is the rapport we build 
with our instructing solicitors when there is 
a physical attendance at court. 

I would also like to start organising my 
practice to better accommodate a less paper-
based environment which should make it easier 
to work remotely. I am not yet in a position, 
however, to prefer reading from the screen to 
reading in hard copy, so I think it will be some 
time before I make the move completely.  BN
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BY VIDEO

No. NSD 1916 of 2019
No. NSD 96 of 2020
SINGH and FOBUPU PTY LTD
SINGH and KHAN and OTHERS

Justice Jacqueline Gleeson: And is that decision of the appeal 
panel not the subject of an appeal to the Court of Appeal?
Mr Brown: As I understand it – and I am basing this on 
Mr Singh’s previous remarks to you – it is the subject of a 
summons seeking leave to appeal in the Supreme Court.
Her Honour: I see. Yes, go on.
[Sound of loud crash]
[Video then appears to show counsel replacing computer screen on desk]
Mr Brown: I’m sorry, your Honour. Just bear with me for one 
second; I’m having a technical difficulty. Am I still on the screen?

BY PHONE

Directions 2:00pm on Friday 5 June

Hammerschlag J: “So how are we going to do this [hearing on Tuesday]?”
Counsel: “I have been using Microsoft Teams, your Honour”.
Hammerschlag J: “No. My experience with Teams has 
been almost universally bad”. (emphasis added).
Counsel: “We can try Zoom, your Honour”.
Hammerschlag J: “Ok, lets come back at 3:00pm and try Zoom”.
…
[3pm, by Zoom to his Honour’s study. Large book case and 
numerous guitars all visible. His Honour wearing shirt and 
tie. No jacket. Both Counsel wearing shirts, no ties.]
Zoom working fine. Agreement to use Zoom on Tuesday.
Counsel: “Will your Honour be robing?”
Hammerschlag J: “No. I don’t have my robes with me [at home]. I don’t 
care what you wear. You can wear shirt, no tie and jacket. Shirt, no 
jacket and tie. Or tie and no jacket or jacket and tie. I don’t care”.
Counsel: “Please the Court”.
At the Tuesday 9 June hearing, everybody wore jacket and tie.

Chris Tam, Eight Selborne

COVID-19 Anecdotes
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BY VIDEO

Day 1

Henry J: Sorry, I'll just pause 
there. Somebody has just exited the 
courtroom. I'm not sure if it's Mr Condon, 
because I can't see him. Mr Condon, 
are you still there? No, it appears that 
Mr Condon has dropped out, and 
somebody else has exited, as well. We'll 
just pause for a moment, please. Somebody 
might be - Professor Peisah, are you in a 
location where there's lots of birdsong?
Witness: I'm sorry, yes, I'm standing 
outside. I'm standing outside.
Her Honour: That’s fine, if it's 
you, we'll allow it. If it was--
Witness: I can't shut the - I'm so 
sorry. It's a place where I can make 
sure that I get optimal Telstra.
Her Honour: No, that’s fine. I was 
just going to ask if it was somebody 
else, so they could put themselves 
on mute, but we will listen--
Witness: All the birds.
Her Honour: Yes, Mr Condon. Did you 
just rejoin? Mr Condon, is that you who 
have rejoined? Mr Condon? Mr Condon, 
have you just rejoined the Court room? 
If you have, we can't hear you. Mr Noonan, 
if you're still on the line, do you think 
you could call Mr Condon to let him 
know that we can't hear or see him?
Bannon: Mr Davis is here, here in 
the Court room as well with me.
Her Honour: Thank you.

Day 2

Her Honour: Yes, and just a few suggestions 
for how we manage the evidence, we need to 
take things very slowly to ensure that people 
can hear properly and, Ms Yakenian, is very 
important that you don't speak until you are 
asked a question and there is an opportunity 
for you to respond. It is very important 
that people don't speak over one another 
because otherwise we can't record the 
conversation and the evidence that is given. 
Yakenian: Can I ask you one question?
Her Honour: Yes, you may.
Yakenian: There is a guy who is just doing 
lawn mowing can I ask him to stop it 
because it's just interfering us. We are at--
Her Honour: Yes, you may ask 
him to stop the lawn mowing. 
Condon: That sounds like a contempt 
of your Honour's injunction. 
Her Honour: Yes, they may not observe it. 
Bannon: That sounds like a leaf 
blower to me or a whipper-snipper. 

Katrina Howard SC, Ninth Floor, 
Selborne Chambers

Tony Bannon appearing from chambers 
in the first video trial in the Supreme 
Court since the COVID-19 closures
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It is no understatement to say that there 
was something of an obsession with the 
issue of the wearing of masks during the 

influenza pandemic of 1919. 
3 February 1919 was officially declared 

Mask Day in Sydney when all residents 
were expected to wear masks in public.1 
Hundreds of police were placed on mask 
duty throughout the city and country towns. 
The newspapers enthusiastically reported 
upon the mask as a fashion item, the Daily 
Telegraph declaring:2 

Never before has the charm of a woman’s 
eyes been so marked. The Egyptian 
lady has too long had a monopoly 
of this beauty aid. Miss Sydney is 
experimenting with the yashmak effect; 
and the style threatens to survive long 
after the influenza is beaten from our 
city. Every eye above a yashmak is a 
glad eye. And the Sydney girl has just 
the alluring sort of eye that is set off 
by a mask. Last night was one of 'The 
Arabian Nights'. 

And it was reported that because of the 
enthusiasm with which masks were taken 

up, 'the market for freckle-exterminating 
lotions completely slumped.'3 The visage 
of the courtroom, however, was somewhat 
less fashionably described by one wag in the 
following terms:4

I wandered into a court last week and 
enjoyed the spectacle of the muffled old 
gentleman who was presiding. On his 
head he wore the usual horsehair tea 
cosy. On his nose he had gold spectacles. 
And over the top of his nose and his 

mouth was his mask. His forehead and 
ears were the only parts of him showing. 
If, during hot legal argument, he had 
tipped his wig over his eyes and barked 
like a dog, a dull case would have been 
greatly enlivened and no man seriously 
scandalised.

The judicial attitude to mask-wearing 
caused something of a scandal. Reporting 
on the opening of the Law Term in February 
1919 the Sydney Morning Herald reported:5

One unusual feature of the opening of 
the first Supreme Court term of the 
year was the appearance of the Judges 
on the Full Court bench without State 
robes and without the ceremonial 
full-bottomed wigs. This departure 
from custom was, no doubt, suggested 
by the extremely oppressive heat of 
the morning. The Court room, as is 
customary, was thronged with barristers 
and solicitors. All were closely masked, 
and looked anything but comfortable 
in the close confines of the Banco 
Court. Expectancy and surprise were, 
therefore, natural when the Chief 

The wearing of masks during 
the Spanish Flu

By Dominic Villa SC
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Justice, Sir Wm Cullen, Mr Justice 
Pring, and Mr Justice Sly appeared in 
Court without masks. The Chief Justice 
lost no time in explaining matters:

'With regard to the regulations requiring 
the wearing of masks,' said Sir William 
Cullen, 'the Court is not disposed to do 
anything that would suggest any laxity 
in the observance of the regulations, 
and I have been in communication with 
the proper department in regard to the 
conduct of proceedings before the Full 
Court, and am expecting a message at 
any moment conveying the result of 
their consideration of the matter. In 
the meantime, it is understood that we 
are not regarded as transgressing the 
regulation by appearing without masks 
this morning, but we are expected to see 
that every possible precaution is taken in 
Court against any laxity on the part of 
those attending the Court, and I think it 
is right that we should ask the members 
of the profession and the public not 
to come to the Court unless necessity 
brings them here. In the case of counsel, 
who have the duty of addressing 
the Court, if they are so disposed, I 
understand, they will not be held guilty 
of any breach of the regulation if they 
do not wear the mask while addressing 
the Court. It is expected that in every 
possible way those attending the Court 
will take every care not to run any risk 
of conveying or receiving infection, and 
that those whose duties do not require 
them for the time being to address the 
Court shall observe the regulation as far 
as it is practicable to so. I mention that 
because it may be thought that as we 
came in this morning without masks we 
regarded the regulations as something 
that could be lightly set aside. We do 
not. It is because, after consideration of 
the matter, it seems that we are justified 
in dispensing to some extent with the 
strictness of the regulation.'

The 'No-Masks Incident' led to lurid 
headlines across the country describing how 
judges had been 'Rebuked.' 6 Thereafter, the 
newspapers of the day remained fixated upon 
judicial compliance (or non-compliance) 
with the mask regulations. The Sydney 
Morning Herald of 8 April 1919 was moved 
to report:7

During the brief sitting of the High 
Court yesterday Mr Justice Barton 
and Mr Justice Rich wore masks. The 
Sheriff, Mr Walsh, was also masked, 
and so were the Court officials and 
the barristers in the appeal cases. Mr 
Blacket KC, Mr Alec Thompson, and 

Mr Jaques did not remove their masks 
while addressing the Court, which was 
adjourned till Friday next.

In the Central Criminal Court the 
Jurymen wore masks. The Chief Justice, 
Sir William Cullen, was not masked, 
nor was the Crown Prosecutor, Mr 
Herbert Harris.

Apart from the Jurymen, very few 
masks were worn before Judge Scholes 
at the Court of Quarter Sessions.

Harold Jaques personified the cost of 
the Great War in that he had lost his leg 
and a finger in battle. No mention is made 
of Justice Griffth, who also sat on the case 
referred to in the High Court,8 suggesting 
he did not wear a mask. The following day, 
however, the judiciary appear to have been 
more compliant:9

At the Quarter Sessions yesterday, 
everyone in court, including Judge 
Scholes, the Crown Prosecutor, and the 
members of the legal profession, wore 
masks. Masks were not removed during 
the examination and cross-examination 
of witnesses.

In the Central Criminal Court masks 
were worn by the Jury and the Jurors 
In waiting.

It was not just members of the judiciary 
who were non-compliant. Two days after 
Mask Day, 50 people were arrested for riding 
on the trams with their masks hanging 
around their necks or in their pockets. 
Almost all were smokers.10 The newspapers 
thereafter provided daily updates on 
prosecutions for failing to wear a mask.

The requirement to wear masks raised 
high constitutional questions about federal/
state jurisdiction over quarantine. Clarence 
Brown, who was charged with failing to 
wear a mask on a ferry boat, challenged 
the validity of the law by arguing that 
upon the making of the Commonwealth 
Proclamation declaring NSW a quarantine 
zone, the State government had no residual 
quarantine power. Understandably, that 
argument was rejected by the magistrate 
who is reported to have remarked that he 
was not satisfied that the Federal Quarantine 
Act repealed the State Quarantine Act, and 
it would be 'impertinence on his part to put 
his mind against the Government', and that 
while his 'private opinion was that the hotels 
on Peace Day should not have been closed 
in such cities as Grafton … if a person was 
brought before him to-day for drinking in 
one of those hotels on Saturday last he would 
have to fine him.'11

The aversion to wearing masks was 
not simply because of impracticability 
or discomfort. One combative medical 
practitioner considered them to be positively 
counter-productive. Dr George Fox was a 
Member of the Royal College of Surgeons 
in London, Licentiate of the Royal College 
of Physicians in Edinburgh, and served with 
the Royal Army Medical Corps during the 
Great War. He was charged with neglecting 
to wear a mask. In court, he said that he was 
treating a great number of people and saw 
the bad consequences of wearing masks. He 
claimed that the proclamation was illegal, 
and that he refused to wear a mask because 
of his deep sympathy with the workers and 
toilers of for whom it was impossible to wear 
a mask. Dr Fox was committed for trial, 
and refused to find bail, whereupon he was 
removed to Long Bay Gaol.12 

Dr Fox had a victory, of sorts. There was 
a deficiency in the regulations relating to the 
prosecution of such offences, and in April 
1919 the attorney-general decided not to find 
a bill.13 Subsequently, following the decision 
of the High Court in R v Young which held 
that the NSW Quarantine Act 1897 only 
authorised laws with respect to quarantine 
connected to the arrival of persons or things 
by vessels, Dr Fox sued the unfortunate 
magistrate before whom he had been taken 
for committal, Mr Frederick Adrian SM, for 
damages for wrongful imprisonment. He 
was represented by H V 'Doc' Evatt at a trial 
presided over by Justice Sly (whom, it may be 
recalled, sat without a mask at the opening of 
the Law Term days before Dr Fox’s arrest), 
and was awarded £150.14 BN
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The 1918–20 influenza pandemic and 
the New South Wales legal profession

By Tony Cunneen1

On 12 November 1918 the Supreme 
Court of New South Wales held a 
service in the Banco Court, on King 

Street, to commemorate the end of the First 
World War. The chief justice, Sir William 
Cullen, spoke of men ‘cheerfully’ laying 
down their lives in the cause of honour and 
justice. Mr A M Hemsley spoke on behalf 
of the solicitors and mentioned the divine 
intervention of the Angel of Mons to show 
some form of celestial justice for the Holy 
enterprise against barbarism. New South 
Wales barristers, which included in their 
current or past lists Prime Minister William 

Morris Hughes, Premier William Holman 
and the future official historian, C E W Bean, 
enthusiastically threw themselves into what 
they saw as a spiritual enterprise. Yet, on 
that day in 1918, the chief justice, his fellow 
judges, the attorney-general and senior 
lawyers present at the service were little 
aware of a looming scourge: an influenza 
pandemic that would eventually claim more 
lives than the war that spawned it. Within a 
week of the war’s end, it would take the life 
of one of their own.

Initially, the strange new influenza was 
associated with unsanitary conditions on 
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the battlefield, crowded military camps 
and a condition known as ‘trench fever’. 
Unlike the illness’s usual winter virulence, it 
affected people in the European summer. By 
mid-July 1918 it was reported that influenza 
was spreading rapidly in English towns. Half 
the employees in some factories and business 
places were incapacitated. There were 
thousands of cases in London. Ominously, 
the reports also said ‘(t)here is no known 
remedy for the disease.’2

Barristers serving on the Western Front 
referred to the flu in numerous letters 
throughout the war. Cecil Hope Cohen, 
younger son of the late Justice Cohen, was 
serving in Europe and contracted influenza 
in November 1918. An associate to Justice 
Street, Cecil had been admitted to the Bar 
on 21 November 1913. He left Sydney in 
January 1916, becoming a lieutenant in the 
Royal Field Artillery. He was engaged on 
active service for some months in Flanders, 
then invalided to England, suffering shell 
shock. After recovering he returned to his 
military duties but died of pneumonia on 18 
November 1918 at the military hospital in 
Catterick. Other Sydney barristers overseas 
at that time, including Roderick Kidston, 

Edy Little and Herbert Fraser Watson, 
were recovering from the illness. William 
Hartland Cullen, a son of Chief Justice 
Cullen, was similarly affected at the time. 
Barrister-soldiers who survived influenza 
included Rex Chambers, Thomas O’Mara, 
John Neild, Cecil Lucas and Alroy Cohen. 

As would be the case just over 100 
years later, 1919 started with bushfires 
in the Sydney region, an ebb and flow of 
panic over the spread of influenza, new 
regulations and a bitter split between the 
judiciary and the State Government over the 
wearing of face masks (see accompanying 
article by Villa SC, 'The wearing of masks 
during the Spanish Flu'). On 28 January 
1919 a proclamation  was issued after a 
special meeting of the Executive Council 
which closed libraries, theatres, churches, 
places of indoor entertainment, public 
halls and schools.3 Ships were quarantined 
and fumigated in the harbour while the 
Water Police Court and the Hyde Park 
Recruiting Depot were transformed into 
inoculation stations. 

The influenza also impacted upon the 
operation of courts. In June 1919, because 
of influenza, a jury which had not reached 
its verdict was sent home. On 3 July 1919, 
Judge Bevan returned to Sydney after 
presiding over courts at Young, Grenfell, 
and Cowra and found his wife ill with the 
disease. No nurses were available, so Judge 
Bevan had to remove himself from duty to 
care for his wife.

During 1919 there were a number of flu 
deaths associated with the Bar. George 
Martin of Selborne Chambers was the 
youngest son of former Chief Justice Sir 
James Martin. He passed away in April 1919. 
His brother had been killed in the war only a 
year before – although the family had to wait 
for months for confirmation of his loss. The 
following mention was made in the press: 

Before entering upon the business of 
the District Court yesterday Judge 
Backhouse referred to the death of Mr. 
George T. Martin, which, he said, came 
as a shock. A week ago he appeared in 

that court, apparently in his normal state 
of health. A few days after, they heard 
he was dead. . . The late Mr. Martin 
had been briefed in one of the cases 
listed before his Honor, and when the 
matter was called on, it was mentioned 
that one of the instructing solicitors was 
suffering from influenza. It therefore 
became necessary to adjourn the case.4

Another barrister to die from influenza was 
George Long Innes, son of a former Supreme 
Court judge, Sir Joseph George Long 
Innes. George Innes was the parliamentary 
draftsman and described as ‘one of the best 
known men in the State’. He died barely a 
week after contracting influenza at the first 
rugby game between New South Wales and 
New Zealand. Dr Francis Gellatly who was 
in the Commonwealth Institute of Science 
and Industry was admitted to the Bar in 
1912 but did not practise. He died of the flu 
in late September 1919. 

The influenza epidemic and interruptions 
to daily life continued against the backdrop 
of recovery from the war. Schools celebrated 
Empire Day on 24 May 1919. The flag was 
unfurled and saluted; cheers were given for 
the King, with choruses of Rule Britannia,
Flag of Britain and God Bless the Prince of 
Wales. Captain C E W Bean, former New 
South Wales barrister and official war 
correspondent,5 composed a special schools 
address. He wrote of the men who had lost 
their lives in action, exhorting students to 
‘devot(e) our lives to making this country the 
happy, great and generous land whose future 
with their death they gave into our hands’. 

By the end of 1919, the influenza pandemic 
had largely run its course in Australia. The 
pandemic marked the end of a spiritual and 
logistical enterprise that had commenced 
with such grand ideals only a few years before. 
It has taken the recent COVID-19 outbreak 
to remind people that a hundred years ago, 
masks, border restrictions and government 
proclamations had been commonplace for 
some months in New South Wales. BN
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In 1918, as the Great War drew to a close, 
the death and morbidity of war was soon 
to be replaced on a much larger scale by 

a global pandemic of a particularly virulent 
form of influenza. It is commonly referred 
to as the 'Spanish Flu' because the first 
uncensored news reports came from Spain, 
although it did not originate from there (the 
Spanish referred to it as the French Flu in 
the belief it had originated there). Its spread 
throughout the world was facilitated by 
the repatriation of troops who had fought 
during the war. 

The response of governments in Australia to 
this pandemic bears a striking familiarity to 
the response of governments to the COVID-19 
pandemic: enthusiastic cooperation followed 
by a splintering of the unified approach; 
conflicts between the Commonwealth and 
the States, and between the States themselves; 
debate about the utility and proportionality 
of restrictions on movement and gatherings; 
should schools remain open or closed; should 
we be wearing masks.

In this article I describe the acquisition of 
quarantine powers by the Commonwealth 
at Federation, and then describe some of 
the attempts at cooperation between the 
Commonwealth and the States in addressing 
the influenza pandemic, the restrictions 
imposed by the NSW Government to quell 
the spread of the disease, and describe a 
peculiar fascination with masks in the courts. 

The Commonwealth power 
over quarantine

There was not a great deal of consideration 
of the power to enact laws with respect to 
quarantine during the convention debates 
that led to the federation of the Australian 
Colonies. The first reference to it was in 
Proceedings No 3 of the 1890 Australasian 
Federation Conference where it was simply 
observed that under the British North 
America Act quarantine was a power that 
was exclusive to the federal legislature.1 
During the debates of the 1891 Australasian 
Federation Conference quarantine was 
noted to be a matter of 'federal concern',2 
and a matter about which 'no question of 
state rights can be conceivably involved'.3 

It appeared in the draft Commonwealth 
of Australia Bill adopted by the National 
Convention on 9 April 1891 as one of 
the proposed enumerated powers of the 
Commonwealth Parliament, and one of the 
departments of the states to be assigned to and 
assumed by the Commonwealth Executive 
immediately upon Federation (this provision 
was later limited to excise and customs, with 
the transfer of other departments to occur, if 
at all, by proclamation). 

The cost to government of the provision 
of quarantine was a concern to the 1897 
Australasian Federation Conference.4 Dr 
Cockburn noted that because of the vast 
geographical scope of the Australian continent 
with its various climactic zones there was a 
potential for conflict between the interest 
of the Commonwealth and of a State with 
respect to the localised outbreak of disease.5 
The question of quarantine arose as an 
issue with respect to freedom of interstate 
trade and commerce, and the capacity of 
the federal government to administer laws 
regulating plant and stock diseases,6 but there 
was no dissent from the proposition that the 
Commonwealth Parliament should have 
legislative authority over quarantine. There was 
a question about the scope of the quarantine 
power, with Richard O’Connor proposing an 
amendment that would have replaced the word 
'quarantine' with the words 'public health in 
relation to infection or contagion from outside 
the commonwealth'. Following a brief debate, 
however, the proposed amendment was not 
formally moved.7

Dr Cockburn again raised concerns 
about the potential for conflict between 
the Commonwealth and the States in the 
exercise of the quarantine power in the 
1898 Australasian Federation Conference 
(his concern being the exercise of the power 
to acquire property to establish a leper 
colony against the wishes of the residents 
of the affected State).8 A further debate 
about the content of the quarantine power 
was referred to by Edmund Barton in the 
context of discussion about freedom of 
interstate trade, where it was suggested that 
it 'simply applies to quarantine as referring 
to diseases among man-kind' and was not 
'intended to enable the Commonwealth to 
deal with such matters as the tick disease.'9 
There was no attempt to clarify whether or 
not the power was in fact intended to extend 
to stock diseases, and Barton’s limited view 
of its scope was not more widely embraced. 

Ultimately, the Commonwealth’s power 
to legislate (concurrently with the States) 
was conferred by s 51(ix) of the Constitution 
with the simple descriptor of 'Quarantine'.

At the sitting of the first Commonwealth 
Parliament on 10 May 1901 the Governor-
General’s speech recorded quarantine as 
being among the 'subjects of proposed 
legislation' for consideration by the First 
Parliament, and it was an issue that was soon 
taken up in the House of Representatives. 
Section 69 of the Constitution provided 
that on a date to be proclaimed by the 
Governor-General certain departments of 
the public service in each State would be 
transferred to the Commonwealth. From 
very early on the Government was urged 
to take over the quarantine departments in 
the various States. It was pointed out that 
'if certain ships had been properly inspected 
at the various ports they visited, this serious 
outbreak in Sydney and Melbourne would 
not have occurred.'10 The reference is to 
outbreaks of smallpox that arrived in Sydney 
and Melbourne aboard the Chingtu and the 
Ormuz respectively. 

The official position of the Commonwealth 
was that it would be necessary to enact 
legislation before taking over the quarantine 
departments,11 although the absence of 
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legislation did not apparently prevent the 
Commonwealth from taking over the 
departments of Posts, Telegraphs, and 
Telephones on 14 February 190112 or the 
departments of Naval and Military Defence 
on 20 February 1901.13 The Government 
claimed the legislation could not be considered 
at 'the fag end' of the first parliamentary 
session,14 and the question was thereafter 
delayed pending a Federal Quarantine 
Conference that was held in 1903. A 
perhaps disingenuous attempt to deflect the 
simmering controversy over the failure to take 
over state responsibilities for quarantine was 
made by short-lived Prime Minister Watson 
in 1904, who suggested that a proclamation 
could not be made under s 69 because there 
were no departments of quarantine in the 
States, the quarantine functions being part of 
the departments of Health.15

Despite the urgings of some members of 
the Parliament, the Commonwealth did 
not exercise its power under section 69 to 
take over the quarantine departments of the 
various states, and while certain quarantine 
measures were implemented at a federal level 
under the Customs Act 1901 and under the 
Immigration Restriction Act 1901, no general 
quarantine legislation was enacted until the 
passage of the Quarantine Act 1908, which 
received Royal Assent on 30 March 1908 but 
did not come into force until 1 July 1909.16

The Spanish Flu pandemic 
bears down upon Australia

In July 1918, unofficial advices had been 
received by the Commonwealth Quarantine 
Service that there was evidence of an 
impending epidemic of a severe form of 
influenza. In the early part of October 
it became apparent that the disease had 
progressed in its march around the world 
to such an extent that it was within striking 
distance of Australia. Instructions were 
issued to all officers of the quarantine service 
to order into quarantine any vessel that had 
any cases of influenza during the voyage. 
The necessity for these instructions was 
confirmed a few days later when telegrams 
arrived advising that a severe and virulent 
epidemic was prevalent in South Africa.

As well as full quarantine of vessels that 
were actually infected with the disease, 
quarantine detention for observation 
was imposed on all vessels coming from 
countries adjacent to Australia in which it 
was known that the disease was prevalent. 
This measure was applied to vessels from 
South Africa, New Zealand, and the South 
Sea Islands, and for a time to vessels from 
America. In all vessels which were detained, 
a daily thermometer parade was held; any 
person showing a temperature of 99°F or 
over was isolated for observation.

One initial difficulty that presented itself 
was in establishing a diagnosis of influenza, 
particularly under conditions which any 
quarantine system would have to fulfil, 
namely, accepting the statements of ships’ 
staff. Influenza was, it was noted, among 
all diseases the one concerning which 
confusion in diagnosis, particularly in 
mild cases, was likely to arise. Accordingly, 
under the powers contained in the 
Quarantine Act of proclaiming a disease 
as a quarantinable disease, the following 
phraseology was adopted: 'Influenza, or 
any febrile, toxic, septicaemic conditions 
similar to influenza, is hereby declared to be 
a quarantinable disease.'17

An early case of misdiagnosis involved 
a man named MacAllister who arrived in 
Newcastle from Melbourne on 25 February 
1919 in the steamer Ooma, suffering from 
an illness which was diagnosed by the 
ship’s surgeon and the acting health officer 

at Newcastle as typhoid fever. Neither of 
those officers had had any experience of 
pneumonic influenza. The patient was 
admitted into the Newcastle Hospital and 
died on 3 March 1919. The post-mortem 
examination disclosed all the signs of 
pneumonic influenza and none of typhoid 
fever. Meanwhile, five nurses, six other 
hospital patients, two wardsman, and one 
doctor, all of whom had been in the same 
ward with MacAllister during his illness, 
developed pneumonic influenza.

The voyage of the SS Medic in November 
1918 dramatically illustrated the tragic 
connection between the Great War and 
the influenza pandemic that followed. 
The Medic left Sydney at the beginning of 
November 1918, bound for Europe with a 
large contingent of Australian troops. It was 
recalled on Armistice Day, and stopped into 
Wellington on the return voyage. While on 
shore-leave, a number of the passengers and 
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crew became infected. On arrival in Sydney 
there were more than 300 cases of influenza 
aboard, and the ship was placed in quarantine 
where it remained for almost a month. During 
this time 25 of those placed in quarantine 
died, including 13 troops and two nurses.

As the reality of the pandemic impressed 
itself upon the Commonwealth Government 
it exercised its recently-acquired powers over 
quarantine to isolate the Australian continent. 
The SS Medic was just one of more than 320 
international vessels placed in quarantine in the 
period from October 1918 to April 1919, with 
over 81,000 passengers and crew subjected to 
medical inspection.18 The attempt at isolation 
failed to completely insulate Australia from the 
pandemic, and it became necessary to enlist 
the resources of the State Governments to 
contain its spread once it arrived.

An early exercise in cooperative 
Federalism…or not

A special conference of state ministers and 
health officers, together with the Minister and 
officers of quarantine of the Commonwealth 
and representatives of the British Medical 
Association from the various states was held 
on 27 November 1918 in the Senate Club 
Room in Melbourne. They agreed on a 
13 point plan. The disease was designated 
as 'pneumonic influenza'. The State was to 
immediately notify the Commonwealth 
Director of Quarantine upon the presence of 
any case of pneumonic influenza, whereupon 
the Commonwealth would proclaim the 
State to be infected. Upon the proclamation 

of any State as infected the Commonwealth 
would take complete control of all interstate 
traffic both by land and sea, with all traffic 
being suspended until a case broke out in a 
neighbouring state, whereupon traffic could 
be resumed between the infected states (that 
border restriction did not apply to interstate 
local traffic among residents within 10 miles 
of the border of any state in any area which 
was 'clean'). The conference recommended 
that in the event of an outbreak of 
pneumonic influenza in any state, it was 
advisable to close all places of public resort, 
such as theatres, musicals, picture shows, 
race meetings, churches and schools, and to 
prohibit all public meetings. What seemed 
to be a well-meaning exercise in cooperative 
federalism quickly fell apart. 

On 27 January 1919 the Federal Minister 
for Trade and Customs, Walter Massy 
Greene, declared 'the State of New South 
Wales is infected with a quarantinable 
disease, to wit, Pneumonic Influenza', that 
NSW was a 'Quarantine Area', and that 
all persons and goods from NSW 'shall be 
subject to quarantine'. The same day the 
Commonwealth’s Quarantine (Pneumonic 
Influenza) Regulations 1919 were made, 
which prohibited a person from crossing 
the border line between a quarantine area 
and another part of the Commonwealth, 
although consistently with the 13 point 
plan agreed upon in November 1918 there 
was an exemption for persons whose place of 
residence was within 10 miles of the border 
line between the quarantine area and an 
adjoining State.

On 28 January 1919 the Commonwealth 
proclaimed Victoria to be a quarantine area. 
New South Wales accused Victoria of not 
immediately notifying the Commonwealth 
and other States of its first case of influenza, 
thus allowing the disease time to spread 
across the border with rail passengers. The 
first known case of influenza in Melbourne 
occurred on or about 10 January 1919. Other 
cases were declared, and the fact of influenza 
being present in Melbourne was recognised 
by the Victorian Department of Health by 
23 January. However, formal notification 
of the presence of 'pneumonic influenza' in 
Victoria was not provided to the Director of 
Quarantine until 28 January 1919. 

The NSW Government retaliated on 30 
January 1919 by closing the border with 
Victoria, prohibiting any person residing or 
being in Victoria from entering NSW(there 
was an exception for NSW residents within 
10 miles of the border who had crossed into 
Victoria, who could return to NSW if they 
proved to the Officer in charge of Police and 
a Government Medical Officer that they 
had not been in infected regions of Victoria 
in the preceding seven days and they were 
declared to be free from infection). 

With the 13 point plan crumbling around 
him, the Acting Prime Minister sent a terse 
telegram to the New South Wales Premier: 'I 
understand you’re still inspecting Victorian 
steamers. This is not in accordance with 
conference resolutions … Please note maritime 
quarantine even interstate is a function of the 
Commonwealth Government. I must ask 
in these circumstances that any restrictions 
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by the state on interstate traffic by sea shall 
cease. Again, to remind you the November 
agreement which distinctly specified that 
on two adjoining states becoming infected, 
restrictions as between two states should 
cease.' This fell on deaf ears, the NSW Premier 
urging strong federal quarantine actions be 
taken to quarantine ships from Melbourne, 
'otherwise our state will be compelled to take 
whatever steps may be thought necessary to 
safeguard the interests of the people of New 
South Wales'. 

The Acting Prime Minister responded to the 
NSW threat by saying: 'The independent and 
uncoordinated action by individual states has 
already produced serious dislocation of trade 
and intercourse which must become intensified 
if persisted in. The situation as it exists today 
was anticipated by the Commonwealth 
Government and for this reason the conference 
was summoned. A grave aspect arises from the 
terms of your proclamation which apparently 
prohibits all sea traffic between Victoria 
and New South Wales ports including the 
transport of soldiers, a problem in itself 
particularly complex.'

New South Wales was not the only state 
to discard the 13 point plan. Tasmania was 
accused of interfering with interstate trade 
by placing unfair restrictions on shipping: 
it alone had the advantage of not having 
a land border, and required seven days’ 
quarantine upon arrival. On 30 January 
1919 the West Australian Government held 
up the Commonwealth’s transcontinental 
train at Parkeston for the quarantine of all 
passengers,19 even though South Australia 
had not been declared an infected State (the 
proclamation of South Australia occurred on 
5 February 1919,20 where again there were 
accusations by the NSW Premier of tardiness 
on the part of the state health officials and the 
Commonwealth Director of Quarantine). On 
1 February the Queensland Premier notified 
that the border between Queensland and 
New South Wales would be closed absolutely, 
with no exception being shown even to bona 
fide residents of Queensland. 

The Acting Prime Minister must have been 
apoplectic when on 5 February 1919 NSW 
imposed restrictions on vessels arriving from 
Victoria or South Australia, which were 
not permitted to berth or moor in NSW 
but were instead required to 'anchor in the 
stream' for a period of four days. Persons 
onboard were not permitted to come ashore 
until after the four-day period of quarantine 
had elapsed, and they had undergone a 
medical examination.21 Similar quarantine 
arrangements were imposed by the States of 
Queensland and Western Australia.22

In February the Commonwealth officially 
wrote to all State Premiers stating that 
Cabinet had decided that as four States had 

broken away from the terms of the 1918 
agreement that unless the States notify 
the Commonwealth by noon Wednesday 
that they would abide by the terms of the 
agreement, the Commonwealth would 
renounce the agreement and would confine 
its activities to the control of seaborne 
traffic. No such response came from the 
States concerned and the 1918 Influenza 
Agreement lay in tatters, leaving each State 
to impose its own quarantine and control 
regulations. Commonwealth control 
over interstate traffic with NSW was not 
re-asserted until mid-April 1919, and with 
Queensland until May 1919.

A roundabout of lockdowns 
and relaxation

Adding to the overall problem was that in 
all States restrictions were continually being 
applied, relaxed, and then reapplied because 
of vested interests and public opinion on 
the one hand, and public panic and hysteria 
on the other. This led to wave after wave 
of infection and corresponding imposition 
then relaxation of restrictions.

From 30 January 1919 residents in the 
County of Cumberland were required to 
wear masks in public, including in public 
buildings or travelling in vehicles, to prevent 
the spread of the disease.23 They were also 
prohibited from assembling together in 
licensed hotel bars, wine saloons, club 
rooms, court houses or other places of public 
assembly, unless there was 250 cubic feet 
of air space for each person.24 Racecourses 
within the County of Cumberland were 
closed the following day,25 and the wearing 
of face masks was extended to all passengers 
in NSW railways and trams,26 and to people 
residing within 10 miles of the border 
with Victoria.27 

On 3 February 2019 the Government 
closed all libraries, schools, churches, 
theatres, picture shows, public billiard 
rooms, public halls, and places of indoor 
resort for public entertainment in the 
County of Cumberland,28 extending the 

previous closures that had been limited 
to the Metropolitan Police District. The 
closure of premises licensed for the sale of 
liquor was also announced the same day, 
although it did not come into effect until 
4pm the following day.29

On 7 February 1919 public assemblies 
within the County of Cumberland, whether 
for the purposes of holding meetings 
or for a religious service or any other 
purpose, were prohibited.30

The same day the NSW Government, 
clearly concerned about the transmission 
of disease between Victoria and NSW, 
extended all of the prohibitions and 
regulations enacted with respect to the 
County of Cumberland to the Municipal 
District of Albury.31 

On 11 February 1919 the closure of 
racecourses was extended to the whole 
of NSW.32 However, the following day 
racecourses in the Broken Hill and Southern 
Broken Hill districts were re-opened, 33 
and on 15 February 1919 the restrictions 
on public assemblies were eased.34  

On 3 February 2019 the  

Government closed all libraries, 

schools, churches, theatres, picture 

shows, public billiard rooms, 

public halls, and places of indoor 

resort for public entertainment in 

the County of Cumberland28...
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Open-air religious services could be held 
provided that congregants wore face masks 
and remained three feet apart, the service 
did not go for more than 30 minutes, 
and the clergyman (who did not need to 
wear a mask) was at least six feet from the 
congregation. Provided the same conditions 
were adhered to, auction sales, statutory 
meetings and 'open air meetings for the 
hearing of bands' were also permitted.

The requirements relating to the 
wearing of face-masks in the County of 
Cumberland35 and in Albury36 were also 
eased. Masks were no longer required while 
in a public park, public baths or beaches so 
long as people were not congregated together 
in groups of more than three (unless all 
were from the same family). They were not 
required while engaged in repairing roads, 
telephone or electrical wires or posts, or other 
'laborious occupation' so long as a distance 
of 6 feet between people was maintained. 
Nor were they required in unfrequented 
roads, while riding on horseback or alone 
in a conveyance, or in boats or ships (but 
they were still required on ferries). Masks 
were not required while playing a musical 
instrument in the open air as a member 
of a band, or while playing cricket, tennis, 
football, or 'other active games' in the open 
air (spectators, however, were still required 
to wear masks). 

On 27 February 1919 there was a further 
easing of restrictions, with race meetings, 
sports gatherings, agricultural shows and 
meetings of all kinds in the open air now 
allowed. It was also no longer necessary for 
any person to wear face masks in the open 
air, except while travelling in a railway train, 
tramcar, motor omnibus, or within the 
cabin of a ferry steamer or boat.37

On 28 March 1919 the NSW Government 
revoked all of the restrictions and the 
requirements for the wearing of face masks 
that had previously been enacted with 
respect to the County of Cumberland. 
Instead, all that was now required was the 
wearing of face masks by a person travelling 
in a public motor bus or ferry steamer. The 
only remaining restriction on gatherings was 
a requirement not to remain in a licensed 
hotel bar for more than five minutes.38

The return to relative normality was 
short-lived. From 31 March 1919 masks 
were required to be worn in public lifts.39 A 
few days later the requirement was extended 
to people in classrooms at the University of 
Sydney, shops, and workrooms where more 
than five people were employed, except where 
the employees were engaged in hard labour. 
In addition billiard rooms, reading rooms in 
libraries, theatres, music halls, picture shows, 
and other places of indoor amusement were 
closed in the County of Cumberland; all 

open-air meetings in the Domain and other 
public places in the County of Cumberland 
were prohibited; and all race meetings 
throughout the state were prohibited. 
Restrictions were also placed on the opening 
of private schools, and Sunday schools 
were closed.40

Restrictions were placed on church 
services. All persons, except the officiating 
clergyman, were required to wear masks, 
unless participating in communion; people 
were required to remain three feet apart; 
services could only go for 45 minutes. 
All persons delivering foodstuffs from 
house to house, attending an auction, or 
participating in indoor meeting that were 
not already prohibited, were also required to 
wear a mask. 41

Restrictions were placed on railway 
journeys and intra-state sea journeys. 
Passengers were required to declare that they 
had not been in contact with an infected 

person in the previous two days, had been 
inoculated in the previous three months, or 
had passed through an approved inhalation 
chamber within 24 hours before their 
departure, or were willing to pass through 
such a chamber before proceeding on their 
journey.42 These requirements were extended 
to apply to travel by motor car between 
Sydney, Mount Victoria, Picton, Gosford 
and Wollongong from 13 April 1919.43 
Gradually, the restrictions imposed in the 
County of Cumberland were extended to the 
Central Coast,44 Orange,45 and eventually 
by mid April to the rest of the State.

From mid-April 1919 until August 1919 
there were proclamations made on an 
almost daily basis imposing, extending and 
then relaxing the restrictions on activity and 
travel, and the requirements for the wearing 
of masks, as wave after wave of the pandemic 
spread through NSW.  BN

ENDNOTES

1 
, Melbourne, 10 February 1890, 11 (Sir Samuel Griffith).

2 
, Sydney, 4 March 1891, 45 (Philip Fysh).

3 
, Sydney, 5 March 1891, 80 (Alfred Deakin).

4 
, Adelaide, 23 March 1897, 30 March 1897, 

31 March 1897, 14 April 1897.
5 

, Sydney, 16 September 1897, 676 (John Cockburn).
6 

, Sydney, 22 September 1897, 1072.
7 

, Sydney, 22 September 1897, 1072–1073.
8 

, Melbourne, 28 January 1898, 258 (John Cockburn).
9 

, Melbourne, 7 February 1898, 651 (Edmund Barton). 
10 Commonwealth, House of Representatives, 

4 June 1901, 603 (George Fuller, Governor-General). See also 
Commonwealth, House of Representatives, 5 
June 1901, 688–689 (John Bonython).

11 Commonwealth, House of Representatives, 
15 November 1901, 7362–7363 (Sydney Smith); Commonwealth, 

House of Representatives, 6 February 1902, 
9770–9771.

12 Commonwealth, , No 8, 
14 February 1901, 19.

13 Commonwealth, , No 9, 
20 February 1901, 21.

14 Commonwealth, House of Representatives, 1 
May 1902, 12245 (Charles Kingston).

15 Commonwealth, House of Representatives, 
27 July 1904, 3574 (John Watson, Prime Minister). 

16 Commonwealth, , No 32, 5 June 
1909, 1175.

17 Commonwealth, , No 163, 
17 October 1918, 2033.

18 JHL Cumpston,  
(Albert J Mullett, 1919) iv.

19 'Pneumonic Influenza: Position Unchanged – Border Quarantine – 
Protest by Victoria', , 31 January 1919, p5.

20 Commonwealth, , No 17, 
5 February 1919, 159.

21 New South Wales, 
, No 25, 5 February 1919, 783.

22 Cumpston (n 18) 67–8.

23 New South Wales, 
, No 14, 30 January 1919, 594.

24 New South Wales, 
, No 14, 30 January 1919, 594.

25 New South Wales, 
, No 19, 31 January 1919, 737.

26 New South Wales, 
, No 17, 31 January 1919, 733.

27 New South Wales, 
, No 21, 31 January 1919, 775.

28 New South Wales, 
, No 22, 3 February 1919, 777.

29 New South Wales, 
, No 23, 3 February 1919, 779.

30 New South Wales, 
, No 28, 7 February 1919, 907.

31 New South Wales, 
, No 29, 7 February 1919, 909.

32 New South Wales, 
, No 31, 11 February 1919, 913.

33 New South Wales, 
, No 33, 12 February 1919, 917.

34 New South Wales, 
, No 37, 15 February 1919, 1045.

35 New South Wales, 
, No 37, 15 February 1919, 1046.

36 New South Wales, 
, No 38, 15 February 1919, 1047.

37 New South Wales, 
, No 44, 27 February 1919, 1242.

38 New South Wales,  
No 67, 28 March 1919, 1941.

39 New South Wales,  
No 68, 31 March 1919, 1943.

40 New South Wales,  
No 70, 2 April 1919, 1985–1986.

41 New South Wales,  
No 73, 4 April 1919, 2101–2102.

42 New South Wales,  
No 73, 4 April 1919, 2101–2102; New 

South Wales,  
No 76, 4 April 1919, 2107.

43 New South Wales, 
No 79, 11 April 1919, 2201–2202.

44 New South Wales, 
No 79, 11 April 1919, 2201–2202.

45 New South Wales, 
, No 81, 14 April 1919, 2225–2226.





98  [2020] (Winter) Bar News

OBITUARIES

Philip Selth died on 3rd May 2020, 
from an inexorable pancreatic 
cancer. He bore its pains and terrors, 

vain hopes and terrible disappointments, 
with impressive spirit. He remained, 
characteristically, more concerned about 
others than himself.

In the midst of the COVID-19 pandemic, 
we could not show our sorrow for his death, 
our regard for his character and our thanks 
for his service by attending a large funeral, 
as surely would have otherwise happened. 
This is a belated reflection on a very good 
friend and a professional companion. He 
was a special contributor to the welfare of 
our profession, both in New South Wales 
and Australia, and to the advancement of 
the legal profession in all its branches as well 
as the Bar in particular. 

The Bar Association was very fortunate to 
obtain his services as its Executive Director 
in November 1997, given the breadth, depth 
and excellence of his administrative and 
policy experience beforehand. 

From his early graduate clerkship after 
honours in his BA (1971) from the Australian 
National University, Philip progressed 
through the Attorney-General’s Department 
(1973-1977) to Principal Investigation 
Officer with the Commonwealth 
Ombudsman (1977-1980). This may explain 
some of his lasting lack of deference to 
official pretension, and his attachment to 
thorough investigation. 

Judging from his wry but always properly 
discreet discussions in later years, Philip’s 
work as Assistant Secretary and First 
Assistant Secretary in the Department of 
Prime Minister and Cabinet (1981-1987) 
was very important in cementing his values 
of institutional loyalty, utterly reliable 
discretion and a somewhat quizzical view of 
the great (if not, the good). There is no doubt 
that we all benefited from the perspectives 
this experience gave him into the processes 
of law-making and executive government. 

After service in Queensland as Director 
for Queensland and the Northern Territory 
of the Department of Social Security 
(1987-1990) and as the Director (Review) 
of the Queensland Public Sector Management 
Commission (1990-1991), Philip became 

the Pro-Vice Chancellor (Planning 
and Administration) of his alma mater 
(1992-1997). He had, meanwhile, graduated 
LLB (1984) from ANU. 

The experience, the variety and the high 
level of responsibility Philip Selth’s previous 
career brought to the Bar Association 
continued as a substantial resource for our 
benefit throughout his holding of office, 
until October 2016. His overall contribution 
in this role was formally recognised by his 
medal in the Order of Australia (Australia 
Day, 2006), and by admission as a Fellow 
of the Australian Academy of Law (2015). 
And, he told me, he prized greatly the life 
membership of the Bar Association granted 
him as he left office. 

The period 1997-2016 was not a leisurely 
interval for anyone involved in the governance 
of the legal profession. In New South Wales, 
the modernised system of co-regulation under 
the 1994 version of the 1987 statute underwent 
further reform in 2004. The demands of 
formal, efficient, transparent and public-
interest regulation of the Bar were not always 
smoothly coherent with each other. Philip’s 
care for detail, appreciation of the scheme as a 
whole and firm adherence to principle cannot 
be underestimated in the work he did during 
these times to optimise a properly accountable 
and genuinely independent governance and 
regulation of the Bar. It is an unfinished 
project, and must remain so. His contribution 
is immanent in the current legislation, 

Philip Alan Selth OAM
1949-2020
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as a result of extraordinarily laborious 
iterative drafting and policy discussions 
around the country with practitioners, 
courts, administrators and politicians.  
In many ways, the Legal Profession Uniform 
Law enacted in 2014, covering most Australian 
lawyers, is the result of co-operative work 
across jurisdictions involving all branches of 
the profession, in which Philip Selth played a 
sustained and leading role.

Intrinsic to Philip’s deep involvement in 
the project of producing a truly Australian 
legal profession, including the ideal of an 
Australian Bar, was his sometimes puzzling 
enthusiasm to attend and assist at innumerable 
occasions of discussion involving exposition, 
persuasion and compromise. His doggedness 
was remarkable, and his successes well 
deserved. (His pungent commentaries on the 
occasional failures were appropriately private, 
and not, for the most part, at all bitter.)

Philip was justifiably proud of the 
opportunities taken by the New South 
Wales Bar, from time to time, to further 
this project. It led him, without complaint 
at what was at times a massive workload, to 
assist at the centre of the affairs of the Law 
Council of Australia and the Australian Bar 
Association. A coda to his legal governance 
career was as Chief Executive Officer 
of the ABA, of which he was also made 
a life member. 

On his home turf, Philip Selth was 
far more than an architect and assistant 
in structural reform. Across the board, 
his solicitude for individuals in difficult 
circumstances was constant. Of its nature, it 
cannot be recounted in any detail. But, I am 
sure like my fellow Presidents during Philip’s 
time as Executive Director, there abides for 
me strong memories of the pastoral care and 
plain humanity he practised in the interests 
of individual barristers, some of whom 
would not have known of his interventions 
on their behalf. 

Accompanying this warmth, not really by 
way of contrast, but different nonetheless, 
was Philip Selth’s notable engagement in 
favour of clear ethical edicts and consistent 
firm enforcement of them. A tolerance 
of foibles was one thing, but laxity in the 

observance of principled standards was 
always resisted by him. 

The organised legal profession was 
not the only object of the thoughtful 
administration and policy skills possessed 
by Philip Selth. Other applications of 
his talents included advisory roles for 
the Centre for Australian Public Sector 
Management at Griffith University, for the 
ACT Government Reform Advisory Group 
and on the board of the Justice Health and 
Forensic Mental Health Network.

Philip’s infectious love of history, mainly 
Australian but across many other fields, 
was obvious to all of us who enjoyed 
conversation with him. He fought a losing 
battle against the rising tide of books 
needing to be read – touching encounters in 
his last months included pleas to find good 
homes for favourite volumes. Professionally 
and personally, he exemplified the mutual 
reinforcement of busy engagement in 
human affairs on the one hand and wide and 
constant reading on the other hand. 

Enthusiasm for biography was not limited 
to reading, for Philip. His own original work 
includes biographical entries and extended 
treatments on figures such as Eric Miller 
QC and Kevin Murray QC. It is to be hoped 
that there will be further publications of his 
writings of this kind, through the Bar. 

Throughout his life, his family remained 
central for Philip. A loving and admiring 
son, he continued to gain much from his 

father’s example, some of which had been 
provided as headmaster of the Launceston 
Church Grammar School which the young 
Philip attended. He was devoted to his wife 
Fran, and they together to their son Alex, of 
whom Philip spoke with great love, in his 
last days.

His friends will miss Philip, especially when 
Phillip Street and the other barrister vicinities 
in town open up again to chance meetings 
and street conversations. During and after 
his time as our Executive Director, much of 
Philip’s charm was the casual encounters, 
the warm greetings and mischievous 
conversations, traversing many topics from 
politics to serious literature. And, every now 
and again, just a little bit of gossip. 

Partial consolation upon the death of 
Philip Selth is to recall how much evident 
satisfaction he obtained from not only 
the work but also the people with whom 
he became so close, during his years 
as Executive Director. He enjoyed our 
diversity, smiled at our quirks and frankly 
enjoyed our successes. The deep esteem he 
had for the Chief Justice, for example, gave 
him real satisfaction. The reward, mutually, 
of the friendship and regard that Philip felt 
and received during his lifetime does him 
lasting credit. 

Bret Walker 
3rd July 2020
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Terry was born on Sunday, 27 April 
1952 and died at approximately 
3.30pm on Friday 22 November this 

year. He was 67.
With the generous consent of the 

administrators of this fine church, Terry's 
private confessor, Father Vincent is here to 
celebrate mass and to him I say 'Yambo'.

This church has recently conducted the 
funerals of three strong adherents to the 
faith who were great friends of Terry's. 
They were Peter Seery, Judges Flannery QC 
and McGuire.

This may be apocryphal, but bears 
repeating.

Jack Kenny QC and Peter Mclnerney 
QC came here for the funeral of a Supreme 
Court justice. They were a trifle late and on 
arrival they heard a gentleman delivering 
a eulogy in florid terms. He described the 
deceased judge as being patient, erudite, 
learned, compassionate, generous and 
kindly. Jack Kenny nudged Mclnerney and 
said 'Mate, let's get out of here. We are at the 
wrong funeral'

Terry claimed to have met me at Marist 
Brothers High School Eastwood where I 
would routinely kick him on sight for the 
offence of being alive.

Later in his career at the Brothers, his 
contribution to the college ethos became 
clear i.e., nothing seriously academic but 
plenty of note on the sporting front. I 
became aware of his gifts.

He was a champion swimmer and a 
courageous and effective rugby player. He 
played and coached rugby at a very high 
level and was a champion water polo player 
and coach.

After leaving school I didn't really meet 
Terry again until he had entered into Articles 
of Clerkship with John Cecil McGuire.

The first brief from that firm was delivered 
to me by Terry and thus began a long, if 
tempestuous, relationship between us.

Terry was immensely loyal and supportive 
notwithstanding a stream of criticism that 
was heaped upon him in his attempts to 
become adept at litigation.

Terry was admitted as a solicitor in 1977. 
In 1980 he headed west where he and later 
another former clerk at White Barnes and 
McGuire, Stephen Groves, joined Lamrocks 
in Penrith. They entered into partnership 
with Joe Grassi and became firm friends.

It was a firm with a distinguished tradition 
and reputation and Groves, Willis and others 
relished in its revival.

Steve Groves is still there but Terry came to 

the Bar in 1988 and joined his mentor, pupil 
master and dear friend, Colin O'Connor 
QC when the latter and Barry Toomey 
QC established the first incarnation of 
Jack Shand Chambers. There he teamed up 
with old friends Des Kennedy SC, Hayden 
Kelly SC, Paul Menary and many others. 
In his later days, at the present location 
of Jack Shand, he acquired his loyal and 
indispensable personal assistant, Richelle 
Brownlee, and was managed, with difficulty, 
by his clerk Stephen Upton.

Terry was indefatigably amiable. He 
attracted a huge coterie of friends and admirers 
and built an enviable practice exploiting his 
personal gifts rather than his deep learning of 
the subtleties of black letter law.

Terry had a posse of loyal solicitors spread 
throughout Sydney and the state, including 
Barry Beilby and Courtenay Poulden.

He did most of his work out of Sydney on 
the north coast of NSW where he enjoyed a 
thriving practice.

His solicitors could rely on him to 
attend to his chambers work, eventually, 

but accurately and helpfully. His bedside 
manner with clients was remarkable and 
they immediately felt comfortable with the 
advice that they were receiving and from 
whom they were receiving it.

To say that he was unreliable would be a 
pathetic description of his attitude towards 
punctuality. He could overlook opera 
appointments, water polo appointments, 
coaching appointments, rugby 
appointments, judicial appointments and, 
if pressed, appointments to be in court at 
10am on a Monday.

But his attitude was so disarmingly 
agreeable few would criticise him for it.

Most concerned with him would have 
heard his plea for understanding 'Maaate, 
you wouldn't believe what happened to me.'

On a trip to Johannesburg to supervise 
a match between the All Blacks and the 
Springboks, I had ordered a hire car. I told 
him about it and that it was leaving at a 
particular time. He missed the departure, 
took a cab and arrived at the airport in a 
bad temper. To indicate the extent of his 

Terry John Joseph Willis
27 April 1952 ~ 22 November 2019 

Encomium
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irritation with me he stood up and ignored 
me for the 15 hour flight and I found him 
hobnobbing with the All Blacks in the 
stand-up bar.

About 40 years ago Terry and I went to 
Solar Springs Health Farm in the Southern 
Highlands. We ate lentils, berries, beans and 
leaves. No edible food passed our lips. About 
three days into this torture we decided to 
break out from this gulag.

We made our way to the nearby hamlet 
of Bundanoon where we found a hamburger 
bar at the Bundanoon Hotel, and undid all 
the benefit of the previous three days and 
escaped back to Sydney. We went to a party 
the next Saturday night and when we told 
the hostess where we had been, namely a Fat 
Farm, she said 'congratulations, you've never 
looked fatter'.

Early in his golfing career he was introduced 
to Ron Luxton, the golf professional at The 
Australian Golf Club. I had christened Terry 
The Golden Retriever because he was very 
much like a friendly dog with his front paws 
on your shoulders licking your face while 

with his wagging tail he would knock a 
priceless vase off the coffee table. Ron slightly 
mixed up his nickname and described him as 
The Old Brown Dog by which he was known 
by many for the rest of his life.

His contribution to Rugby Judicial 
matters both here and internationally has 
been well recognised. He certainly knew his 
way around a judiciary. From his playing 
days he was a frequent visitor to the judiciary.

Some said he was a recidivist. Perhaps 
that was a recognition of his vigorous style 
of play as a breakaway. He helped establish 
the Disciplinary Rules for the International 
Rugby Board when, in 1995, it was decided 
that such matters should be dealt with by 
a body independent of competing unions. 
He was involved in coaching hopeful 
judicial officers in the technique by which 
their complicated tasks were undertaken.

His physical involvement in judicial 
hearings were such that Leesa Pogson (our 
technical assistant) often volunteered to 
scrummage with him to demonstrate a 
certain technique. They would be churning 

about the hearing room demonstrating 
various grips on each other with Leesa 
enjoying the tactile if not the frottage 
element of the engagement rather than 
the technique.

As a result of his contribution to judicial 
process in NSW since 1992 he was made 
a life member of NSW Rugby Union and 
awarded an Australian Sports Medal. He 
was immensely proud of those achievements.

He has also been a Judicial Chairman for 
Super Rugby and Test Matches since 1996. 
He acted as a Judicial Officer appointed by 
World Rugby since 1996, and was one of the 
Judicial Officers dealing with disciplinary 
matters for the 2003, 2007, 2011 and 2015 
Rugby World Cups, Commonwealth Youth 
Games and British Lions' Tours of New 
Zealand in 2005; South Africa in 2009 and 
New Zealand in 2017.

In 2015 he was appointed as a member of 
the Australian Olympic Appeals Panel.

He was also a karate-do practitioner, in 
which discipline he was recently awarded a 
black belt.
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Being away with him on the 'Rugby 
Circuit' was always fun, always instructive 
and always educational.

He was inordinately generous with his 
time. He trained students at St Aloysius in 
water polo. He was a fine water polo player 
himself. On one celebrated occasion he was 
late and hence had overstayed his coaching 
time limit at a pool and was approached by 
another coach who had his team ready to go. 
The second coach was a man of the cloth and 
demanded to know who Terry was, what were 
his credentials and what right did he have to 
have a team in the pool. Terry's reply was a 
compendious one. He said 'I am Englebert 
Humperdink. I was here first and I haven't 
finished yet' As Terry and his team later left, 
the cleric said 'goodbye Mr Humperdink. 
Hope to see you next week.'

He was not only interested in developing 
an understanding and knowledge of matters 
pertaining to rugby but for a number of years 
ago organised an annual legal conference at 
Coffs Harbour. He ruled the conference 
and its delegates with a fist of iron although 
members were permitted at least nine holes 
of golf each day.

In 96AD Tacitus wrote a phrase which 
later translated to the general proposition 
that 'success has many fathers while failure is 
an orphan'. How that quote applies to Terry 
arises out of the submissions in Terry's most 
celebrated case namely Strong v Woolworths.

This was a famous victory. Terry had 
launched the case in the District Court 
where it was heard by Lachlan Robison's 
father and Terry's client won. Woolworths, 
petulantly, appealed to the NSW Court 
of Appeal.

Terry enlisted the aid of Michael Cranitch 
SC. The Court of Appeal reversed the 
District Court's decision. Terry's client 
appealed and Terry enlisted the aid of his 
floor leader, Barry Toomey QC in what 
became the appeal to the High Court. Barry 
immediately added the erudite Eugene 
Romanuik SC to the team.

Their appeal to the High Court was 
successful and Judge Robison's verdict 
was restored.

Barry argued that it was his presentation 
and polishing of the submissions that 
secured that outcome. Eugene, the author 
of the submissions, legitimately claimed 
credit for the victory. Terry said it was his 
amendment to the original submissions to 
correct a factual error that produced the 
outcome, while Michael Cranitch said that 
the submissions to the High Court were 
simply a rehash of his submissions to the 
Court of Appeal.

When told of the outcome Terry said 
'Ticketty Boo' and remained confident 
that his discovery of the factual error saved 
the day.

In 2003 with the first Rugby World Cup 

to be staged in Australia since 1987, he had 
the enormous good fortune to meet Susi. 
As was said at an earlier function relating to 
his marriage, this was not Terry's first outing 
in a Group One Event but it was certainly 
the one that defined him.

Yesterday was the 15th Anniversary 
of the wedding between Susi and Terry. 
They were married at the home of Terry's 
long-time friend and instructing solicitor, 
Robbie Warren at Evans Head.

The first date upon which Terry took Susi 
was, predictably, a rugby game between 
Namibia and Argentina at Gosford. 
He was such a romantic but apparently 
was somewhat disappointed by her lack of 
particular knowledge of the Namibian team 
given that she was born in that country.

Tomorrow is his mother Mary's 93rd 
birthday. Mary was an integral part of 
Terry's professional life for very many years 
until her relatively recent retirement from 
what must have been a precarious position, 
namely being Terry's bookkeeper.

She lost her own husband, John, many 
years ago and Terry, his brothers, their 
partners and families became her devoted 
concern. Terry reciprocated and never 
uttered an unflattering word about her. She 
was and remains an outstanding mother, 
mother-in-law and grandmother and her loss 
is, I suspect incalculable.

Terry has three wonderful boys. Jack 
24, Alec 13 and Glen 8. Both the younger 
boys have followed their father's example 
and are developing strong interests in 
sporting activities.

Jack, has grown into a fine young man and 
replicates his father's qualities of affability, 
companionship and charm. Terry was 
inordinately proud of each of his boys and 
rightly so.

They will flourish provided that they 
continue to follow the guidance with which 
they have been provided by him.

His brothers, Damien, Kevin and Peter 
and their spouses, Irene, Shirley and Carole 
were always a great source of entertainment, 

encouragement and admiration for him. 
They and their families were the recipients of 
much that Terry had to offer.

Peter and Helen Bottger, Susi's parents, 
have been in Australia from their home 
in Namibia for the last five or six weeks 
supporting and assisting Susi and the boys 
during the latter stages of Terry's illness. 
They are required by pressing matters 
to return home next week, but their 
contribution to the welfare of the family has 
been exceptional.

Susi and the boys have received hundreds 
of emails, tributes and cards and messages 
from those who knew Terry.

I acknowledge, on behalf of the family, a 
generous grant by the NSW Bar Association 
(of which Terry was a member for more than 
30 years) to defray the costs of the funeral.

In the same vein, I acknowledge a 
generous gesture by Keith Rewell SC and 
the members of Jack Shand Chambers 
in providing the venue and refreshments 
for the wake at Tattersalls Club following 
this service.

On behalf of the family, I received an 
email from Christopher Quinlan QC, the 
chairman of the judicial panel of World 
Rugby. He concluded his generous remarks 
with these words.

'I first met him before the RWC 2007. 
I was new; he was not. He was welcoming, 
supportive and wise. When I was in Sydney 
subsequently, I enjoyed his generous 
hospitality and warm company.

Typical of him was the 'good luck' 
message he sent to all the RWC 2019 teams 
before the tournament started, when he had 
much more pressing and personal concerns. 
I will remember Terry as having the best of 
qualities: industrious, brave, fun, judicious, 
generous of his time and spirit, a free thinker 
who knew his own mind, but one who 
always supported the team.

He was a bloody good bloke'.
It could not have been said better.

Dennis Wheelahan
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Pills, Powder and Smoke:  
Inside the Bloody War on Drugs

Antony Lowenstein 
Melbourne 2019

‘Ain't no structure, no peace, we've lost our order

Leaving me with anxiety, fucking up my sobriety’

PTSD, G Herbo, Warner Chappell Music

During the COVID-19 restrictions on school 
attendance, parental reliance on the sedative 
effects of alcohol to relieve from the stress 
of home-schooling has become an internet 
meme and sketch-comedy staple. A survey 
by the Australian National University found 
that almost 20 per cent of people drank 
more alcohol during COVID-19 restrictions 
than usual.1 Psychological distress was most 
likely the cause, particularly for males. 
Males living in advantaged areas were more 
likely to report an increase compared to men 
in less advantaged areas. 

To say that psychoactive substances are 
widely and commonly used is banal. They are 
presently and historically ubiquitous, whether 
legally approved, regulated and subject to 
government excise, or prohibited and traded 
on the black market, with distribution 
controlled by organised criminal enterprises. 

Official sanction of amphetamine use 
during World War Two is well known. For 
example, Benzedrine tablets manufactured 
by Smith, Kline & French (SKF) given to 
RAF pilots as part of their survival packs. 
From 1932 until the 1970s amphetamines 
were commonly available in the form of 
Benzedrine inhalers.2 After the war, SKF 
diversified its amphetamine business to 
include weight loss and anti-depressant 
drugs.3 In Australia, various psychostimulant 
medications are prescribed to treat ADHD.4 
Widespread addiction to prescription opioids 
such as Vicodin and fentanyl has recently 
become a major public health issue.5 

The health risks associated with illicit drug 
use are not a valid reason for criminalisation. 
Alcohol consumption is legal despite there 
always being some risk to the drinker’s health 
and social wellbeing.6 Similarly, the use and 

misuse of illicit drugs are matters better dealt 
with under health and welfare policies than 
under the criminal justice system. 

In Pills, Powder and Smoke, Lowenstein 
adds the voices of the marginalised to the 
evidence showing that prohibitionist drug 
laws and policies cause greater harm to 
individuals and communities than any 
purported increase in the social good, as well 
as continuing to fall far short of achieving 
their objectives. The narrative spine of the 
book is provided by the stories of people 
negatively impacted by the ‘war on drugs’ 
in Honduras, Guinea-Bissau, Philippines, 
United States, Britain and Australia. 

In the chapters on Honduras, Guinea-
Bissau and the Philippines, the war on 
drugs is seen to increase and entrench 
the overall level of violence, as well as the 
corruption of politicians and government 
officials. Countries such as Guinea-Bissau 
and Honduras are transit points along 
international trade routes used by cartels to 
distribute illicit drugs targeted by the United 
States Drug Enforcement Agency. A recent 
article in the Australian Financial Review 
discusses the downturn in the business of 
drug cartels caused by border closures due 
to COVID-19, illustrating two key points:
1. the lockdown has succeeded in causing 

major disruption to the international 
supply chain relied on by cartels to 
distribute illicit drugs, where decades 
and billions of dollars spent on a 
militarised 'war on drugs' has failed; 

2. analysts predict that with the opening 
up of borders and resumption of 
international trade, the illicit drug 
trade will also resume, and that the 
bigger cartels with the resources to 
survive will likely benefit at the expense 
of the smaller ones, like businesses in 
other areas of the economy.7 

In the chapters on the USA, Britain and 
Australia, Lowenstein’s focus is largely 
on the trauma that underlies personal 
drug use and dependency. He also looks 
at the disproportionately negative impact 
of the criminal justice system on drug 
users, notably black communities suffering 
intergenerational trauma and structural 
racism whose members are overrepresented 
in prison populations. 

Lowenstein eschews an objective 
journalistic stance, advocating in favour of 
the decriminalisation of personal drug use 
and possession, combined with social and 
health services directed at harm reduction. 
Similar views can be heard more frequently 
being expressed by citizens across the social 
spectrum and notably by law-makers in 
Canada, Portugal, Uruguay, several States in 
the US, and the Australian Capital Territory. 

In 2018, a recommendation was made by 
the Victorian Parliamentary Inquiry into 
Drug Law Reform to implement pill-testing. 
It was rejected by the government, making 
clear its stance against decriminalisation of 
the use and possession of illicit drugs. 

Also in 2018, after three years of hearings 

the Commonwealth Parliamentary Inquiry 
into ‘ice’ concluded, 'the current approach 
to addressing methamphetamine use in 
Australia was not working, and that the focus 
should shift from methamphetamine as a 
law enforcement problem to a health issue 
within an environment where treatment and 
support are readily available and without 
stigmatisation.'8 To date there has been no 
response by the government.

At the end of 2019, the New South Wales 
Coronial Inquest into Music Festival Deaths 
referred to the 'wealth of evidence that 
demonstrates the benefits of alternatives 
to arrest for use and possession offences' 
(Inquest). Deputy State Coroner, Magistrate 
Harriet Grahame concluded:

'There is a need to closely examine 
decriminalising the personal use of drugs 
as a mechanism to reduce harm. The 
evidence revealed the many contradictions 
in our current limited approach.'9

She commented on the contradiction 
between harm reduction and criminalisation, 
illustrated by the police discretion to issue a 
Drug Criminal Infringement Notice (CIN) 
at music festivals to divert young people 
from the criminal justice system, while at the 
same time subjecting large numbers of young 
people to inspection by dogs, strip searches 
and questioning for possible criminal 
transgression. The recommendations, based 
on an impartial and careful consideration 
of the evidence, included trialling medically 
supervised substance testing at music festivals 
in New South Wales. 

On 27 February 2020, the New South Wales 
government released the Final Report of the 
Special Commission of Inquiry into the Drug 
‘Ice’ (Report). The original terms of reference 
were expanded to encompass amphetamine-
type stimulants such as MDMA. After two 
years of hearings and receiving submissions, 
the Inquiry made one hundred and nine 
recommendations. Five were rejected by the 
government out-of-hand. In particular, the 
recommendation was rejected to establish 
a state-wide clinically supervised substance 
testing, education and information service, 
and trial an onsite substance testing service at 
a music festival10. That was despite the Inquiry 
finding that, 'there is strong and compelling 
evidence to support substance testing as an 
effective harm reduction measure'.11 The 
government’s response to the remaining 
recommendations is due at the end of the year. 

The Report recommends decriminalising 
the possession of prohibited drugs for personal 
use.12 That is consistent with submissions 
made by the NSW Bar Association to the 
Inquiry.13 It is founded on, 'extensive evidence 
that criminalisation of simple possession is 
not effective to address the harms caused by 
drugs and itself causes disproportionate harm 
to people who use drugs'’.14 A 'key principle' 
that emerged from the evidence was that 
amphetamine use requires a compassionate 
response consistent with human rights 
approaches, rather than a punitive response 
that compounds the harms of use.15

DOCUMENTPODCASTMOBOOK
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If compassion is to play a role in reforming 
the criminal law it cannot grow out of 
statistics and data but from consideration 
of the life stories of drug users such as 
Lowenstein’s interviewees and others like 
them which reveals the trauma that often 
underlies drug use, especially dependency. 
Consideration can only be given to a 
relatively small number of personal stories, 
bearing in mind that in 2017-18 there were 
72,381 arrests in Australia for cannabis 
related offences alone.16 Of these, 92% 
were user-type offences and 8% were 
supply-type offences.17 

In the chapter on Australia, Lowenstein 
introduces war veteran, Mick Harding. In 
2012 he was medically discharged from the 
army following his return from deployment 
in Afghanistan. He was diagnosed as suffering 
post-traumatic stress disorder (PTSD), 
conversion disorder and major depression. 
The anti-psychotic and anti-depressant drugs 
he was prescribed increased his distress, 
culminating in homicidal and suicidal 
ideations. In an interview with the ABC 
he said it was ‘bizarre’ that these drugs are 
prescribed to treat people suffering suicidal 
thoughts from their experience of horrific 
events.18 Cannabis helped him manage his 
condition and function. He founded the 
group Weeded Warriors, supporting veterans 
in similar situations. 

Despite the Federal Government 
legalising medicinal cannabis, regulatory 
barriers and conflicting state and federal 
laws have made it notoriously difficult to 
obtain a prescription and the legal supply of 
the product remains scarce. By contrast, in 
Canada recreational cannabis use has been 
legalised and veterans receive a government 
rebate for the purchase of up to three grams 
of cannabis per day for medicinal purposes 
including for the treatment of PTSD.19 

The life stories of Lowenstein’s interviewees 
as well as testimony given at the Inquiry and 
Inquest, demonstrate the disproportionate 
harm that criminalisation may cause. The 
NSW Bar Association’s submission to the 
Inquiry recognised this in stating:

'Importantly, there are considerable 
harms associated with the criminalisation 
of personal drug use. The legacy of 
involvement in the criminal justice system 
can be far-reaching and long-lasting. It 
can affect a person’s ability to obtain 
and maintain employment, housing and 
education. Those who are incarcerated 
are exposed to more serious offenders. 
Incarceration substantially increases the 
risk of mortality. The criminalisation 
of personal drug use affects personal 
wellbeing and relationships. Social stigma 
and the activities of law enforcement can 
also undermine the implementation of 
harm reduction strategies.' 

Finding the compassion to support 
decriminalisation of personal drug use 
comes more easily when it is a friend or 
loved-one who suffers the added trauma 
of criminal law enforcement and the 

intervention of the criminal justice system. 
Maybe it is your child who is subjected to 
the trauma of a police strip search at a music 
festival. The author of the present review 
can speak of a lifelong friend, ‘M’, who 
was arrested for growing cannabis plants 
in his garage for personal consumption. A 
neighbour informed the local police who 
investigated, setting up twenty four-hour 
street surveillance over a two-week period. 

It was no surprise to the present author to 
learn that M was using cannabis as well as 
alcohol to self-medicate, after witnessing the 
following: M’s mother racing to get seven 
children into bed in the time between their 
father’s car pulling into the driveway and the 
back-door slamming shut, after he came home 
from the club; M’s father bellowing in the 
hallway, come and take your punishment like 
a man; M dragged from under the covers; the 
leather belt raised; M cowering on the floor; 
struggling to decipher the misdemeanour he 
is being summarily punished for, declared in 
slurred speech; buckle-end turned on upraised 
arms; his mother’s pleas to stop, unheeded; so 
too his sisters’ cries for mercy. M has since told 
me that the day his father broke his nose was 
the day his world was shattered. A few days off 
school for the swelling to go down. A backyard 
cricket accident. Given that experience…

A supply charge was laid against M and 
belatedly dropped. The visitors making small 
cash payments were reimbursing M for fixing 
their cars and paying a small reward, mostly 
members of his extended family. His irregular 
hours on weekends were because his job 
required him to be on-call. M pleaded guilty 
to possession. He received a section 10 order 
and good behaviour bond. In addition to 
experiencing the trauma of the police raiding 
his home, arresting him in front of family 
and neighbours, and the cost and stress 
of preparing to defend the supply charge, 
he faced the real possibility of a recorded 
conviction, forever stigmatising him as a 
criminal, damaging his prospects of future 
and better employment. Incarceration would 
have caused irreparable harm to every aspect 
of M’s life and that of his wife and child. 

Lowenstein interviews former Federal 
Police Commissioner, Mick Palmer. His 
longstanding advocacy for decriminalisation 
is based on pragmatism, the ‘abject failure’ 
of prohibition to reduce supply and demand, 
no evidence of different levels of drug use 
between countries tough on drugs and 
those that are more lenient, and the belief 
that most people who use illicit drugs do 
so socially, at low levels, and like ‘M’ hold 
down decent jobs and don’t commit other 
crimes. He bemoans a lack of law reform, 
blaming media-induced hysteria. Crucially 
he observes, ‘We haven’t been very successful 
in personalising much of this’. 

That negative media hysteria is 
counterbalanced by the growing anecdotal 
evidence of people benefitting from illicit 
drugs when prescribed pharmaceuticals 
have either failed to relieve or worsened their 
condition: children with epilepsy relieved from 
constant seizures by cannabis; PTSD sufferers 

recovering through LSD-psychotherapy 
treatment; cannabis helping cancer patients 
regain their appetite; chronic pain sufferers 
functioning again through cannabis use. 

Patient information provided by the 
Therapeutic Goods Administration 
recognises there has been a lack of clinical 
trials for medicinal cannabis, but goes 
onto state that to date: the evidence 
is strongest for supporting the use of 
medicinal cannabis in the treatment of 
certain childhood epilepsies; cannabinoids 
may be effective for symptoms of pain 
and/or spasticity and may have a positive 
effect on sleep and bladder symptoms of 
MS sufferers; there is some evidence that 
cannabinoids can reduce chronic pain.20 

Lowenstein’s book is to be commended 
for illuminating how compassion is key 
to reforming drug law and policy, rather 
than providing hard data by which to 
measure the ineffectiveness of maintaining a 
prohibitionist and punitive approach. Indeed, 
such data is notably lacking in places and 
Lowenstein’s language occasionally veers into 
hyperbole and unsubstantiated generalisation. 
Readers interested in a thorough review of the 
evidence supporting decriminalisation are 
best advised to seek it elsewhere, for example, 
by reading the Report. 

Sean O’Brien
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EASTER in the time 
of CORONA

Tracing Noli Me Tangere Images –  

a moment of pause and re ection

The 'Noli Me Tangere' scene is one of the 
best known in Christian paintings and 
iconography. It relates an aspect of the 
Easter story. Easter this year was a non-
event and the order of the day was to stay 
away from people, to stay at home and 
not to gather or to socialise. The theme 
came to mind recently as the Coronavirus 
Pandemic gripped the world. It provides 
a pause for us to consider our place in the 
world. The Noli Me Tangere paintings are 
a perfect way to do that – the paintings 
depict a moment of pause and reflection. 
Easter and social distancing had curiously 
coincided providing another moment to 
pause and to reflect. This famous image 
is not just of an episode taken from the 
Bible with some religious connotations. 
It is an interesting and long-running 
theme of the finest painters throughout 
the Ages. It is a moment to reflect upon 
in these uncertain and strange times. 
Let us take a moment to think outside 
of ourselves. This article considers the 
depiction of some Noli Me Tangere 
images, their nature and how the image 
has evolved over time. 

Whatever the medium, the 
much-replicated image by artists over 
the centuries of the Noli Me Tangere 
images marks the moment at dawn 
on the first Easter Sunday when 
Mary Magdalene attends the tomb to 
anoint the body of Christ according to 
tradition. The body is not there, instead 
a man suddenly appears whom she takes 
to be a gardener. The moment unfolds 
with this brief exchange:

Christ says: ‘Woman, why weepest 
thou? Whom seekest thou?’

Christ continues: ‘Mary’ […] 

Mary knows immediately that it is 
Christ and she reaches for Him.

Mary says: ‘Master!’

Christ says: ‘Noli me tangere’.

The line Noli Me Tangere translates from 
the Latin 'don’t touch me' or 'touch me not; 
[for I am not yet ascended to my Father].' 
The imperative is all pervasive.

The message intended is that Christ may 
take the form of a man (at least visually), but 
His risen body is not of this world. He is the 
unascended Christ, hence the imperative 
not to touch.

Noli Me Tangere is sometimes translated as 
‘Cling to me not’; it is an imperative to stay away 
or don’t come near. Some translators of that 
part of the gospel according to John translate 
it thusly. It is a loaded phrase especially 
with the world in the grips of pestilence. In 
fact, John is the only gospel to mention this 
magical moment – the meeting in the garden 
near the tomb of Christ and Mary Magdalene 
on the first Easter Sunday. No other writers 
recall this beautiful moment in time. It is 
curiously appropriate in these times of social 
distancing where observations are to be made 
from afar. It is also a cherished moment in 
Art. It is a moment in the interstices of time 
– somewhat hidden but always there, tucked 
away in the Johannine writings in Chapter 
20, verses 14-17. It became a leitmotif in Art 
History. But why is the scene taking place in a 
park or a garden of some description? Where 
is it exactly? Is it a potager garden, why does 
it seem like someone is tending a vegetable 
patch? Is it the typical landscape of the time 
in the Holy Land?

Titian painted a most famous interpretation 
of ‘Noli Me Tangere’ which was displayed in 
the National Gallery in London (c.1514). The 
folds of linen drape like a luxurious shroud 
on Christ, the robes hang elegantly from 
Christ’s body and Mary Magdalene extends 
an arm as if to touch Him – to test that the 
image was not a dream. It is perhaps the most 
beautifully painted version. Mary Magdalene 
responds as humanly as possible. Her instinct 
is to touch to believe what is happening. It’s 
like the doubting Thomas moment captured 
by Caravaggio in his image 'The Incredulity 
of Saint Thomas' dating from the 17th 
century. Caravaggio was the equivalent of 
a Hollywood star in the constellation of 
painters of his time and the level of their fame 
or infamy. St Thomas seems to look intently 
at the wound in Christ’s side and seems to 
want to touch it with a hand to make sure 
it is his Master. Here Mary Magdalene’s 
wonderment gives rise to the doubt which 
will not be satisfied by the mere visage of the 
apparently risen Christ. It was a significant 
moment – she reached out as if touch would 
confirm it. Seeing is not believing – however, 
touching might be the ultimate test.

Paintings like the various versions of Noli 
Me Tangere were commissioned on church 
walls throughout Europe so that that the 
illiterate population (which was significant) 
could know the stories by looking at the 
images on the church walls. This became the 
artist’s challenge – to capture the moment. 
It was a question of skill and imagination to 
capture the moment for an illiterate person.

In Nicolas Poussin’s ‘Noli Me Tangere’ 
(1653), the most famous of these paintings, 
Christ stands in a vegetable garden 
(seemingly). He is foot to a spade, literally. 
Vegetation is all around, the flowers are old 
world herbs. A millefiori carpet of wildflowers 
forms the background. Christ immaculate, is 
dressed in an allotment smock, feet in sandals 
and He appears to be turning the earth. 
Equally, in Abraham Janssens’ depiction 
(c.1620), Christ is standing among pumpkins, 
cauliflowers; for all intents and purposes 
he is in a potager garden. Mary Magdalene 
kneels in what looks to be an artichoke bed.  
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So too, Fra Angelico’s fresco in San Marco 
in Florence (c.1438–50), is where we see 
Christ raising a tool on his shoulder standing 
in a garden of herbs. The shining white 
(reminiscent of the Roman candidatus) robes 
make it somewhat incredible to the eyes. A 
vision splendid. They cannot possibly be the 
robes of a serious gardener. Those types dress 
in overalls and sack cloths and are never seen 
in the shining white finery of a nobleman. 
It is the sublime to the ridiculous. 

Artists who choose to paint the scene of 
Noli Me Tangere are subtle in their craft and 
the finesse of the image created is evident. It 
is the most painterly of the biblical images. 
The artists’ communication or message is 
often playful and meaningful. The moment 
captured in these paintings is the pause 
between the pain of the Passion (Good 
Friday) and the triumph of the Resurrection 
(New Life of Easter Sunday). Two extremes 
of experience are there, the pain and the 
gore (crucifixion) to the shining triumphant 
vision splendid in a peaceful garden (the 
Resurrection). We can imagine the elation 
from the horrible road to Calvary depicted 
in so many images of the Stations of the 
Cross. However, in the Noli me Tangere 
scene, a woman, Mary Magdalene takes 
centre stage and it is a prescient and 
thoughtful moment – a gentle and genteel 
pause in time. It is a tranquil moment. It is 
Mary Magdalene’s experience and what she 
sees, knows and touches. Noli Me Tangere 
scenes were popularly appearing in the 
prayer books printed in the Netherlands 
between the years 1100 and 1200.  
Artists in those parts of the world were 
famous for their depictions of stormy, leaden 
skies, sallow, pale and forlorn faces drained 
of joy and life. Noli Me Tangere images are 

consistently serene and zen-like. There is a 
quiet joy and life in that moment depicted 
in the images.

By 1300 the Noli Me Tangere image was 
a trend in painting, much painted. Duccio 
in his ‘Maestà’ altar in the Siena Cathedral 
(c1308–11) depicted it, and shortly, before 
that the painter Giotto in the Scrovegni 
Chapel at Padua Italy (1303–05). Those 
artists chose to depict the Noli Me Tangere. 
On each rendering it is a beautiful image of 
Christian iconography. Giotto melds together 
two images: that of the lazy soldiers napping 
to the left and Christ with kneeling Mary 
Magdalene on the right. Giotto’s Christ is a 
powerful image – Christ is fending off Mary 
Magdalene and gestures for her to go away. 
It says more than don’t touch him, such that 
Christ is pushed up against the gesso frame 
to show him escaping touch. However, this 
is actually an old Giotto painting device. It is 
a trick of the eye. Giotto was a very 'painterly' 
painter – it is all in the technique and 
placement of his characters. Giotto’s characters 
are always exiting stage left or marching on 
stage right – the traditional entry and exit 
points on the dramatic stage. Duccio’s Christ 
is a statuesque figure – standing sentinel-like, 
the picture of calm. Duccio’s Christ keeps 
Mary Magdalene at bay with a zen-like wave, 
as if to quell any noise or to dismiss her. It 
is a hush, hush moment in a garden or an 
Eden-like landscape. It looks solemn. It is a 
carpet of flowers or a herbaceous border in 
the foreground. It looks like it is a deserted 
place and an arid landscape.

However, in Albrecht Dürer’s early woodcut 
(1511), Christ is depicted with the crown of 
thorns, applied with brute force in the days 
previous, except it has become like a cloth 
tied on his head – resembling a handkerchief 

hat. There is something makeshift about it. 
Dürer’s Christ takes a spade on one shoulder, 
as if to commence his day at work. He 
looks like he just came out from the potting 
shed, not a tomb. However, the stigmata on 
Christ’s hands and feet relate to the horrors of 
the previous days. Mary Magdalene is taken 
aback by the shock of seeing Him.

In Chichester Cathedral in the UK, 

there is a painting dating from 1961 in 
this fine tradition by Graham Sutherland 
(1903–1980). Christ wears an actual sun 
hat, ascends a staircase above a courtyard 
garden. It is a modern interpretation but 
the full expression of the subtleties made 
in the past are shown. It is a fleeting, esprit 
d’escalier moment for Mary. She raises 
her arm towards Christ as He ascends the 
stairs but He is already on the way (literally 
a Stairway to Heaven). It is still an elegant 
image infused with traditional meaning. 

Finally, let us spare a thought this Easter, 
with the world in turmoil and think of 
Mary Magdalene, of her shock and her 
being transfixed as she recognises the face 
under the brim of the hat on Easter Day. The 
surrounding scene is of a vegetable garden 
and there is a warning to stay at distance. 
'Noli Me Tangere' is a magical image of Easter 
that recurs throughout the Ages. It goes 
beyond any religious significance. It means 
much more than we would think, especially 
in the light of the strange times in which 
we currently live. It is, one might say, one 
of the eternal images which has come down 
through the Ages and which informs our 
present lives – when, literally, life imitates art.

Kevin Tang 
8 Wentworth Chambers

By Fra Angelico

By Dürer

Noli Me Tangere by Sutherland (1961)
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The world of legal podcasts: 
an introduction 

Just as broadcast television has to large degree 
given way to streaming and catch up services, 
allowing us to watch our favourite programs 
when and where it suits us, podcasts have 
given us the same ability to listen to content 
that used to be available only on the radio 
('the wireless') at times of our choosing, and 
via our own phones or other devices. 

But podcasts have gone further than just 
being radio programs available on demand. 
Serial, the podcast that became famous for 

'breaking the internet' and which introduced 
many people to the genre for the first time, was 
never a radio program. In 2014, the US public 
radio program, This American Life, which 
has been airing in the US and other countries, 
including on Radio National in Australia, 
for many years, launched an independent 
12 part series that was available only via 
podcasting. This was Serial season one1 and 
it was the first podcast to go, effectively, 
viral. The New York Times described it as 
'podcasting’s first breakout hit': there were 
five million downloads within the first 
three months and estimates are that it was 
downloaded over 175 million times by 2017. 

Given the relative novelty of the format 
to the public radio audience, Ira Glass, host 
of This American Life (itself a very successful 
podcast), posted a helpful video2 where he 

enlisted the aid of his friend Mary, who 
described herself as being on the 'dark side 
of 85', to show people unfamiliar with the 
genre how to listen to a podcast. 

So why was Serial (season 1: there have been 
other seasons since) so popular? For starters, 
it was an extraordinarily compelling 'true 
crime' story, brilliantly executed. Made and 
presented by Sarah Koenig, it focussed on the 
murder conviction in 1999 of Adnan Syed, a 
young man (effectively, a school boy) for the 
brutal killing of Hae Min Lee, his former 
girlfriend and class mate. In addition to the 
questions raised about his guilt or innocence 
and whether all the relevant evidence 
had been before the Court and properly 
considered, there were a number of other 
legal issues, including about the quality of his 
representation by counsel. Listeners around 
the world posted theories on the internet 
about who was the 'real' killer and conducted 
their own experiments about things such as 
the timeline of events, even turning up at 
places mentioned in the podcast3 or arriving 
unannounced at the homes of some of the 
people discussed in it. And Phillip Street was 
certainly not immune to those theories and 
discussions, though mercifully too far away 
for its local enthusiasts to make nuisances of 
themselves on location. 

HBO made a documentary series after the 
podcast4 which aired on SBS in 2019, and 
there was a revival of interest in the case 
from lawyers, as well as a series of renewed 
court applications said to result from some 
of the revelations in the series. The producer/
narrator Sarah Koenig signed off in March 
2019.5 While she indicated that she was done 
with reporting Adnan Syed’s case, she did 
advise listeners that Season 3 of Serial was 
also law related for those interested in what 
goes on in courtrooms. For that season, she 
spent a year recording in a Cleveland court 
from which she produced a series that Slate 
described as a 'morally complicated look at 
the [US’s] broken criminal justice system', 
which engages in a 'discomfiting dance 
between pragmatic calculus vs. receding 
principles,'6 revealing the overwhelming 
reliance of the system on plea bargaining, 
something certainly not limited to the 
United States. 

Another outstanding criminal justice 
related podcast from the US is Emily 
Bazelon’s Charged,7 a 'true punishment' story 
which focuses on the increasing power of 
prosecutors (at the expense of judges) in the 
US criminal justice system. Another podcast 
which, like Serial, delved into a real case is 
In the Dark, season 2 of which concerned 
Curtis Flowers who had been tried six times 
for the same crime.8 That series ended with 
the case going to the US Supreme Court 
and … well, you’ll have to listen to find out 
what happened.

Not all podcasts about law are concerned 
with the criminal justice system, or indeed 
with the true crime genre. Staying in the 
United States, one of the most engaging 
recent insights into the US Supreme Court 
is More Perfect,9 a podcast made by the team 
at Radiolab (another successful podcast).10 
More Perfect focuses on the story behind 
some key US Supreme Court decisions, such 
as Korematsu v United States 323 US 214 
(1944) and Citizens United v Federal Election 
Commission 558 US 310 (2010).11 And in the 
second season, there is an episode, called 'Sex 
Appeal', about Justice Ruth Bader Ginsburg 
(otherwise known as the Notorious RBG)12 
who has recently also been the subject of 
two award winning films: the documentary 
RBG13 and the feature film, On the Basis 
of Sex.14 

Radiolab re-posted one of the More Perfect 
episodes in the weekend that saw Black Lives 
Matter demonstrations around the world. This 
concerned the US Supreme Court decision 
in Graham v Connor 490  US  386  (1989) 
in which the Court had to consider the 
standard governing 'reasonable force' that 
could be used by the police.15 That case law 
has been relied on by the police in each of 
the cases in the US in which police have been 
charged and acquitted for using excessive 
and sometimes deadly force against (mostly) 
African American men (and also some 
women). As an interesting aside, the three 
barristers who appeared for the marchers in 
the last minute litigation that led to the Black 
Lives Matter march in Sydney on 6 June 
2020 being found to be an authorised public 
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assembly16 – Emmanuel Kerkyasharian, 
Felicity Graham and Stephen Lawrence – 
are hosts of a legal podcast, The Wigs.17 The 
Wigs, described in typically cautious lawyers’ 
language as 'the first and only podcast (so far) 
featuring practising barristers talking shop', will 
be covered in the next episode. 

There is no shortage of scholarly and 
informative legal podcasts emanating from 
the United States. Among the crowded 
field, some that stand out include Amicus
with Dahlia Lithwick18, a former law clerk 
for the Chief Justice of the 9th Circuit 
Court of Appeals. Lithwick is also a legal 
journalist who writes on law for Slate, and 
has also published in the New York Times, 
the Atlantic and others. Lawfare is a legal 
blog established in 2010 that has a number 
of podcasts, the signature one of which is 
the Lawfare Podcast.19 That organisation 
also hosts a number of other podcasts20

or has special series such as the 'Arbiters of 
Truth' series. 

Last but by no means least, SCOTUSblog,21

founded in 2002, is one of the longest running 
US Supreme Court watchers. It also has a 
podcast, SCOTUStalk, which describes itself 
as 'taking a "plain English" look' at events and 
topics relating to the Supreme Court. 

So why listen to podcasts? Perhaps what 
SCOTUStalk says about 'plain English' itself 
gives us an answer (and SCOTUSblog’s audience 
could readily be described as ‘law nerd’ rather 
than general public). Listening to people talking 
(so long as they do so in an engaging manner) 
is an excellent way to learn about new things. 
And it can be done while doing other things, 
i.e., while multitasking. Podcasts are great 
accompaniments for your daily commute (if 
and when commuting resumes post pandemic), 
or for your gym workout. You can listen in 
the car or on headphones while walking or on 
public transport. Podcasts are available for free 
on any mobile platform. Apple has an inbuilt 
podcast app preinstalled on its iPhone and 
there is also a Google podcasts app for android 
phones. In addition, there are a number of third 
party applications that are designed to improve 
the podcast experience – they vary in the way 
they organise and/or display different programs, 
and largely come down to personal taste. 

As more and more legal content is turning 
up on podcasts, Bar News will continue to 
bring you news of the genre. And in case it 
seemed that legal podcasts were confined 
to the US, in the next instalment we review 
some local Australian contributions to the 
genre. Stay tuned! 

Reg Graycar

ENDNOTES

1 https://serialpodcast.org/season-one

2 https://www.youtube.com/watch?v=8IPV2oSz8m4 

3 https://www.huffingtonpost.com.au/entry/serial-best-

buy_n_6302900?ri18n=true

4 https://www.hbo.com/documentaries/catalog.the-case-against-adnan-syed

5 https://serialpodcast.org/posts/2019/03/adnan-syeds-conviction-

reinstated

6 https://slate.com/culture/2018/10/serial-season-3-cleveland-criminal-

justice.html

7  https://slate.com/plus/charged-podcast.html. For those who prefer 

their information in book form, this podcast is a spin off from 

Bazelon’s award winning book of the same name, Charged, which 

in May 2020 was announced as the recipient of the American Bar 

Association’s Silver Gavel award: see https://www.americanbar.org/

groups/public_education/programs/silver_gavel/silver_gavel_2020/

gavel-award-winners/

8 https://www.apmreports.org/in-the-dark/season-two

9 https://www.wnycstudios.org/podcasts/radiolabmoreperfect

10  The main producer and narrator, Jad Abumrad, is not a lawyer, though 

worked with a legal editor. More recently he made a non-legal podcast 

that was effusively reviewed and extremely successful, Dolly Parton’s 

America, https://www.wnycstudios.org/podcasts/dolly-partons-america, 

described by Forbes magazine as the best podcast of 2019: see https://

www.forbes.com/sites/joshuadudley/2020/12/31/dolly-partons-

america-is-the-best-podcast-of-2019/#127669fe14d9

11  For some reviews of the series (mostly series one and two; series three 

was effectively a music spinoff), see https://www.newyorker.com/

culture/podcast-dept/more-perfect-where-radiolab-meets-the-supreme-

court; https://news.bloomberglaw.com/business-and-practice/supreme-

stories-radiolabs-more-perfect-podcast-review

12 https://notoriousrbg.tumblr.com/

13 https://www.rbgmovie.com/

14 https://www.focusfeatures.com/on-the-basis-of-sex.

15  See https://www.wnycstudios.org/podcasts/radiolab/articles/graham; 

this was an updated version of the original More Perfect episode 

https://www.wnycstudios.org/podcasts/radiolabmoreperfect/episodes/

mr-graham-and-reasonable-man

16 Raul Bassi v Commissioner of Police [2020] NSWCA 109. 

17 https://player.whooshkaa.com/shows/the-wigs

18 https://slate.com/podcasts/amicus

19 https://www.lawfareblog.com/topic/lawfare-podcast

20 https://www.lawfareblog.com/topic/podcasts. 

21 https://www.scotusblog.com/about/

The Wigs from left: barrister Felicity Graham, barrister Stephen Lawrence, 
law student and host Jim Minns and barrister Emmanuel Kerkyasharian
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LETTER TO THE EDITOR

8 August 2020

Ingmar Taylor Esq S C

Greenway Chambers

L10 99 Elizabeth Street

Sydney 2000

Dear Taylor,

Re: Bar News fakenews

Splendid it would be to become a legend in my own (not unquestioned) lifetime, but I emerge from retired 

quietude to expose Bullfry as a publisher of Fake News! (Bar News Autumn 2020 page 105 column 1.)

Never, not ever have I worn a Homburg hat, let alone affected such a hat!

My recollection extends to a sparse few Homburgs in the Fifties, notably but not exclusively Richardson J, 

thereafter to wearers in declining numbers, notably Kerr CJ thence after an interval to Hunt J’s outward lofty 

formality, not entirely representing the man himself: the last Homburged Sydney judge within my recollection.

Certainly not myself! My extensive search for a silver-grey Homburg was not successful, and my hats have been 

notable only for being so ordinary.

To live my remaining lifetime in false fame would not be endurable. Please distribute this correction with the zeal 

with which Bullfry distributed the calumny.

Yours sincerely,

John P Bryson

The Hon. J ohn P. Bryson Q.C .
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Bullfry in the time 
of the Virus

In the early autumn of that year Bullfry 
lived in a shack at the coast that looked 
across the estuary and the ocean to Palm 

Beach. On the edge of the beach there were 
driftwood and boulders, dry and white in 
the sun, and the water was clear and swiftly 
moving and blue in the channels. Coles 
home delivery vans went by the house and 
down the road and the dust they raised 
powdered the leaves of the trees. The trunks 
of the trees too were dusty and the leaves fell 
early that year and we saw the vans driving 
along the road and the dust rising and leaves, 
stirred by the breeze, falling and the vans 
driving and afterward the road bare and 
white except for the leaves.

There had been little enough to do 
in Chambers as viral panic took hold. 
Alice had taken to polishing everything 
(including the skull on his desk) with a 
Dettol-soaked cloth – the air-purifier was on 
all day – the lifts were barred. Bullfry now 
wore an old bandana as a makeshift mask 
while seated at his desk. Occasionally the 
telephone rang but it was not a solicitor with 
a set of instructions but a fellow barrister 
condoling on the absence of work, and the 
general lassitude which inevitably followed. 
Le penible fardeau de n’avoir rien a faire!

The coffee shops of Phillip Street 
were shuttered; the street itself deserted. 
The Cooperative Book Shop, sad testament 
to the times, had closed its doors for the 
last time – his membership (first acquired 
almost fifty years ago) was now, presumably, 
worthless. On the corner where the old 
Law School had proudly stood, a new block 
of luxury apartments rose steadily and 
threateningly over the church of St James – 
the Sydney Bar at prayer – and yet, funnily 
enough, most of the lecture theatres in the 
law school’s new campus site were internal, 
like the old. Why then sell the freehold along 
with most of the other Challis patrimony? 

He had taught there for many years in the 
evening, unpaid and unthanked; but teaching 
had had its indirect forensic advantages. For 
many years he had shared his weekly evening 
timeslot with that great and lamented jurist, 
DG Hill, who lectured on all aspects of 
taxation law in the room next door. At the 
hour break in their respective LLM classes 
they would chat briefly – this camaraderie 
had meant he always received a kind and 
attentive hearing in that particular court.

 And what of the Law Society Dining 
Room where he frequently enjoyed the 

'two course' special over a shared bottle of 
rosé with an ageing retired jurist? The last 
time he had proposed lunch with his boon 
companion, the only possibility was a 
shared sandwich from the takeaway in the 
MLC Centre! Thus, he decided to go into 
'lockdown' further North.

On this morning, awakened as the first 
kookaburras called across the water, he sat 
bolt upright in bed in his Qantas onesie. Was 
his knee holding up after the 'lunges' on the 
deck with his online yoga teacher? His blood 
pressure machine 'reported' in a Dalek-voice 
that his reading was 'pre-hypertension' – no 
doubt it was coming down as he lowered the 
number of 'units' of red wine he consumed 
each day, and no longer faced the distressing 
prospect of waiting to get on via a truncated 
telephone-hearing in the Federal Magistrates’ 
Court. Besides, how many comorbidities 
could one barrister support?

The fires of summer had been bad enough 
– endless days with the temperature near to 
40 degrees – smoke blackening the southern 
skyline – the atmosphere mephitic – then 
torrential rain which had washed away 
much of the vegetable patch and resulted in 
huge tree trunks, ash and kindling, and like 
detritus being carried downstream to be cast 
up on the beach – almost no cicadas (unlike 
Ethiopia which was experiencing a plague of 
them of Pharoah-like proportions).

He thought back to the evening, decades 
before, when he had eaten pangolin on the 
China coast. He had crossed the border with 
anchor-clients for a signing to record the 
transfer of the client family’s hotel businesses. 
Custom dictated that there be a large feast 
to celebrate the event, and that he, as an 
honoured gweilo adviser, be given first-choice 
of the exotic fauna on the Lazy Susan – how 
to choose between the novelty of the owl, and 
the pangolin? He had plunged in with his 
chopsticks, and done justice to both. From 
memory, the pangolin had been rather chewy.

Had eating pangolin decades ago conferred 
any immunity? It seemed unlikely, although 
he had had plenty of 'sharing' diseases in his 
career – amoebic dysentery in the jungle of 
east Africa from eating a tainted watermelon 
while heading to Dar on the TAZARA rail 
line, unwisely not refused when offered by 
his generous fellow passengers – hepatitis in 
Hong Kong after greedily consuming a large 
plate of pippies off Lamma – the week in 
ICU when his lungs had collapsed – on and 
on the list could go – he had looked death 

in the face at least once a decade – he must 
surely be heavily immuno-compromised.

Would his practice 'snap back' once the 
viral fugue lifted? It seemed doubtful – the 
elasticity of his practice could be likened to a 
favourite pair of underpants, the waistband 
of which has gone after years of faithful 
service. Didn’t a stretched tendon take 
much longer to recover than a simple break 
of the ankle? If that analogy applied then it 
could be many months before his practice 
(and income) recovered, if it ever did. At 
some stage, you outlive your solicitors. You 
become co-dependent for the odd stray brief 
on one or two older attorneys who continued 
to practise for want of anything better to do.

And in the interim, those counsel who 
depended upon a steady flow of appearance 
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work to obtain their daily bread were in 
dire straits. Even those who could rely upon 
advice and 'chamber work' were suffering 
badly – the largest law firms who deployed 
them had all hesitantly enforced much-
reduced partnership draws, and unpaid 
leave for significant parts of their workforce, 
in an attempt to maintain solvency. The 
insolvency experts were stymied by the 
ukase which effectively removed the notion 
of paying debts 'as and when they fell due' as 
the key test of a company’s bankruptcy. 

Already, the changes driven by the new 
conditions were having a marked impact on 
'practice'. Video hearings were all the rage 
and he noted with wry bemusement that, in 
the United States, attorneys were pushing the 
forensic boundary by appearing 'remotely' 

in swimming attire, or from the bedroom! 
It seemed inevitable that all the old folderol 
about robes, wigs, and spats, would disappear 
as a matter of course when very little could 
be observed on a Zoom screen in any event. 
Telephone mentions, and listing by algorithm, 
were all the rage. If these developments 
continued, the scope for advocacy, and the very 
raison d’etre of The Bar as a separate, organic, 
profession seemed greatly endangered.

To make matters worse, the Bourse was 
under daily assault, and superannuation 
funds weekly depleted as the Market realised 
that it would be a long time before there could 
be any semblance of a return to normality.

So, much, much better to risk the travel 
ban and head north to the shack and splendid 
social isolation. He began to appreciate 

Thoreau’s insights into the benefits of 
eschewing social obligation and convention. 
Apart from a daily visit to the coffee-shop he 
filled his time walking in silent meditation on 
the beach, and reading the Latin masters, and 
old Equity cases in the afternoon. Volume 
85 of the English Reports was a perennial 
favourite – what a masterpiece were Serjeant 
William’s notes on Pordage v Cole! 

The Bar would survive, probably in some 
novel and attenuated form, and there was 
no point in repining over past glories. 
The words attributed to Virgil 2,000 years 
ago – words to live by each day still – came 
back to him – Mors aurem vellens – 'Vivite' 
ait, 'venio' – 'The Virus twitches your ear 
– 'All of you, live life to the full’, the Virus 
says; 'I am coming’'. BN
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ADVOCATUS - An anonymous Barrister’s perspective

When the pandemic struck, some 
people took up breadmaking 
to while away their extra time 

at home. I took up Practice Directions; the 
construction and interpretation thereof. 
It started quietly and simply enough – the 
equivalent of purchasing a Brickfields 
organic bread mix and using a bread maker. 
The High Court made the first move, with 
a single announcement that all physical 
appearances were cancelled forthwith. If 
one thought this announcement dramatic 
at the time, in fairness to the High Court, 
it proved to be prescient. Furthermore, it 
was mercifully unambiguous. The State 
jurisdictions soon followed, but due to 
efforts to keep critical work continuing 
as much as possible, the moves away from 
physical appearances were staged, complex, 
and varied across jurisdictions. In the very 
early days of the pandemic, for example, it 
appeared that there was not a lot of change 
to practice in criminal trials, but for the very 
pleasing news that the Downing Centre 
public area toilets were to be cleaned. 

Unprecedented times were almost 
immediately upon us, though. All of a 
sudden, no measure seemed too extreme. 
Holidays and parties were cancelled. The 
Practice Notes began being issued in 
earnest, with new ones most days of the 
week. Keeping up now required a religious 
commitment similar to developing one’s 
own sourdough starter. ‘Practice Direction 
number 12 replaces practice direction 
numbers 2 and 3 and consolidates 5 and 
9, but for bail applications, in which case 
practice note 8 refers’. An [all-male] Heads 
of Jurisdiction meeting decided that no 
wigs would be worn in AVL appearances on 
the very same day that the Prime Minister 
announced the closure of hairdressers 
around the country.

Due to the need to rapidly adapt to the 
ever changing progress of the pandemic, the 
Notes were long, and filled with conditional 
hypotheticals: 'If the accused is on bail, go to 
clause 4.5; if the accused is on bail and pleading 
guilty, clause 6 applies; if on a realistic appraisal 
the accused is more than likely to go to gaol, go 
to clause 6.5'. Registrars issued notifications 
which were meaningless to all but the IT 
crowd: 'Practitioners are requested to use a SIP 
address where possible but if using a WebLink 
please ensure it is supported by a browser with 
appropriate minimum capability'. Perhaps 
reactively, the language of the memoranda 
became more arcane: 'Clause 5.5 applies only 
in circumstances whereby the listing necessitates 
a break in the remand '. 

'Ok, like, whatever, Boomers' sighed the 
millennials, who hadn’t read the Practice 
Notes but were coping just fine appearing 
in court from their phones at bus stops or 
in bed, having electronically modified their 
backgrounds to display Commonwealth 
Law Reports, and applied the 'touch up 
your appearance' function on Zoom to its 
full effect. 

The generational divide expanded. It was 
as though every remote court hearing across 
the State had a relaxed and well-presented 
young person with a functional wifi 
connection appearing for one party; and a 
close-up camera view of somebody’s isolation 
beard, appearing for the other. After several 
minutes of miming, the beard owner would 
finally locate the unmute button, adjust 
the camera so it displayed the crown of his 
head, and attend to loudly shuffling papers 
immediately adjacent to his microphone, 
before accidentally disconnecting altogether. 

Even when the users were competent, 
if the connection was poor, lists took on 
a farcical quality. 'Your Honour my client 
pleads indecipherable.' 'I beg your pardon 
Ms D, was that indecipherable or guilty?'  
'Yes, I’m sorry your Honour, indecipherable 
guilty'. Eventually, the [20-something] DPP 

clerk intervenes: 'Your Honour, if it assists, I 
have contacted Ms D’s instructing solicitor via 
Snapchat and he confirms that the plea is one 
of Not Guilty.' 

Connectivity issues meant that the 
virtual courtroom became gloriously non-
hierarchical. At a traditional call over, senior 
counsel can arrive whenever they please, 
using rumpled silk robes to part the crowd 
of punctual anxious juniors and have their 
matter dealt with immediately. The justice 
department AVL system did not recognise 
the inner bar, nor seniority of any sort. 
Only IT competence and – relatedly – the 
stability of one’s internet connection made 
a difference to one’s position at the virtual 
bar table. Eminent silks would be cut off 
and ejected from the virtual courtroom mid-
pontification because there was 'too much 
traffic' on the line. Or at least that was the 
reason given.

As we (hopefully) emerge from the 
other side, however, there are positives to 
take with us. Barristers have learnt what 
hitherto many considered impossible: 
waiting one’s turn to speak. We have finally 
caught up with the reality that it is not 
necessary to take the train to Burwood 
to obtain a consent adjournment. For an 
appellate advocate, the benefit of being 
able to mute the microphone and freely 
discuss one’s opponent’s submissions in real 
time, is only surpassed by the discovery 
that in the Banco Court, the position of 
the bench microphones means that one 
judge is unable to whisper to another 
'when is she going to finish this unfortunate 
submission?' without being heard loud and 
clear over the AVL. And did I mention the 
Downing Centre….? BN

It Just takes Practice (Notes)
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THE FURIES
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We, the Furies, are ever poised to deliver timely advice on 
manners and morals in this fast paced society but never 
more so than during this time of unfolding crisis.

One, by one, we watched as each of our courts succumbed to the 
pandemic. An early casualty was the Federal Court which, on 17 March 
2020, swiftly and decisively vacated hearings until 30 June only to 
have them reinstated, kinda, but remotely, the next day. The Supreme 
Court held out, perhaps hoping that COVID, like the vengeful angel 
of Old Testament times, would pass over its anointed doors and take 
the express lift to level 15 of the Law Courts Building. But within 
a week, it too had issued its commandment: judges shalt have no 
litigants before them except by telephone and, if really necessary and 
assuming it works, the AV link, and then only from Tuesday. 

Soon, every court was issuing policies dealing with the pandemic. 
Then amendments and variations followed thick and fast, sometimes 
daily, sometimes twice daily. It was then that we noticed that the R0 or 
Reproduction Number of Court-initiated COVID announcements 
was becoming dangerously high. 

In an admirable attempt to control the spread, the Bar Association 
set up a cordon sanitaire around the proliferating policies in one 
compendious guide entitled 'COVID-19 Information for Attending 
Court', the choice of title demonstrating a masterful use of misdirection 
since, by that stage, no one was. By issuing the Guide, containment, 
and not suppression or elimination, has been the Association’s overt 
goal. However, we can also confirm that there is no truth to the 
rumour that the Association is pursuing herd immunity. Even if such 
an approach could be justified morally, at 251 pages and counting, 
there is unlikely to be sufficient exposure to the whole of the Guide 
from sufficient members of the profession for this to occur.

So it is, with this preamble, that we now answer some of the 
many vital and significant questions coming from the profession not 
otherwise addressed by the Guide.
1. Can you wear your trackies to online court, if the judge and 

your opponent are only ever going to see the top half of you?
This is a real question. From a real person. And it is not unique. 
Variations of this dilemma have been communicated to the 
Furies including requests from juniors, who are invariably off 
camera, as to whether they need robe at all. 
People, get a grip. We have relinquished the court room, that 
hallowed arena where an awe-struck public watched as we 
practised our arts. We have relinquished the bar table, that 
hallowed plank of wood where members of our profession 
stand. We have relinquished even our corporeal existence in 
the call over lists. Much of the mystery and the magic that 
sparked a mass of TV dramas from Perry Mason to Rake has 
gone. Now, the only things standing between us and the rest of 
the virtual rabble are horsehair and reams of black cloth. It only 
takes one of us, with Ludlows on the top half and Lowes on the 
bottom, to be revealed mid-address for the whole thing to go 
viral and the jig to be up. Don’t let it be you!

2. A question on behalf of all socially distant junior barristers: 
now that we can’t tug our leader’s gown when he or she says 
something silly or wrong, what are we to do? Is a frantic 
WhatsApp message helpful – the modern equivalent of a 
well-timed post-it note – or just plain annoying?

Like Zoom and dogs, conspiracy theorists credit silks with 
promoting the spread of COVID for their own selfish ends. 
For too long they have been annoyed by juniors tugging 
their gown, disrupting their line of thought and destroying 
their perfectly crafted opening/ cross examination/ closing. 
Now that they are blessedly free from such interruptions, we 
wonder whether they will ever allow juniors within 1.5 metres. 
So, by all means, use email, WhatsApp, sky writing if you 
must. Silks will ignore that too, but more successfully. If you 
must message, a real time messaging app is best. Make sure to 
agree, upfront, a protocol for its use and who can use it. In our 
experience, a real time feed from the solicitors commenting on 
the judge’s demeanour is unhelpful and obscures the messages 
which need to get through. 

3. Preparing for online court now seems to involve frantically 
cleaning the house so that the judge won’t see your (literal) 
dirty laundry on the floor behind you. But if, instead of 
cleaning the house, you choose to display a background 
image of someone else’s resplendent library – CLRs neatly 
lined up like a row of ducks – is that a bit like misleading 
the court?

Virtual backgrounds are fraught. They rely on fast processing 
power from a powerful computer and a program without 
glitches. A failure in any one of these processes could result in 
your disembodied head or, worse, you disappearing altogether 
as you reach for a (real) CLR away from the camera. So, while 
we are not overly concerned by the appearance of a resplendent 
library falsely advertising your unearned intellectual capital 
(you would not be the first and the average judicial consumer 
is well-versed in caveat emptor when it comes to counsel), we 
are concerned that when you make your appearance, you may 
not actually, ahem, appear. At least not all of you. Or if you 
do, you will have that weird green-screen effect which looks 
distinctly B-grade. 

So dear readers, despite our efforts, we have not addressed all of 
your questions. Keep them coming; we suspect the virus will be 
around for a while to come. And while it does, we exhort you to 
follow the SCNSW Guiding Principles on personal actions to help 
protect ourselves and others: http://www.supremecourt.justice.nsw.
gov.au/Documents/Home%20Page/Announcements/Protocol_
v4_09_June_2020.pdf

Our lives and our livelihoods both depend on it.




