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The Wellbeing Special Edition
Ne quid nimis
Ingmar Taylor SC

Over the last decade wellbeing has 
moved from a fringe concept often 
disdained by serious hard-working 

barristers to being considered essential to 
practice. To boast of how little sleep you 
have had because of work is now almost 
as old-fashioned as smoking. Increasingly 
barrister on-line profiles list not just cases 
won, but hobbies and preferred form of 
exercise. The profession now overwhelmingly 
acknowledges that the most effective 
barrister in the medium to long term is the 
barrister who exercises, eats well, regularly 
gets 7 or more hours sleep and pursues 
interests outside work. 

Promoting, if not leading, this change, 
has been NSW Bar Association’s Wellbeing 
Committee, and its chair Kylie Nomchong 
SC. I was very pleased that Kylie agreed 
to take on the role of guest editor of the 
Wellbeing section of this special edition. 
With the help of her Committee she has 
curated a series of articles covering diet, 
exercise, sleep, posture, mental health, 
financial stress, vicarious trauma and 
judicial bullying, written by doctors, a 
physiotherapist, a psychologist and fellow 
barristers. The edition also carries articles 
that will entice you to join your colleagues 
in a variety of activities including yoga, rock 
climbing, bush walking, cricket, running, 
netball, football, dog-walking and more.

The current lockdown

A focus on wellbeing seems particularly 
important during the current extended 
lockdown when we are once again cut off 
from colleagues and friends. I was taken 
by the following quote from Dr Murray 
Wright, NSW Chief Psychiatrist at a press 
conference in August 2021: 

We all know from a public health 
perspective that the lockdown is for the 
purposes of reducing the spread of the 
virus during the pandemic, but it is really 
important for me to take this opportunity 
to remind everyone that this is probably 
the most sustained and serious stress that 
many of us are going to face in our lifetimes 
and how this impacts on us and how we 
manage it is going to be really important 

in minimising the wellbeing and mental 
health impacts of the stress. 

There are some fairly simple and 
straightforward things that we all need to 
keep front of mind on a daily basis in order 
to manage these stresses, keep track of how 
it is affecting us and the people around us 
and also to access help if needed. 

The simple things we can all do is firstly 
have a plan and to create structure in 
your lives, particularly in a lockdown, 
many of us have lost that structure and it 
is important to recreate it. That includes 
having regular daily exercise of some kind, 
having contact with the people who are 
important in your life and talking about 
meaningful things including how they 
are coping and how you are coping. It 
is important to monitor things like your 
diet, like your sleep, like your alcohol 
intake, and also to set goals every day and 
review that. 

None of us always execute the perfect 
plan, but it’s important to review it and 
renew it on a daily basis. If things are 
not working, and the signs of things not 
working include difficulties with sleep, 
difficulties with concentration, feeling 
unduly fatigued, feeling overwhelmed, 
irritable, or consuming too much alcohol, 
and if any of those things are happening 
either to you what people around you, you 
should make it a subject of consideration. 

What can I do to change how I am 
approaching the day or do I need help? 
Ask people if they are OK. That never 
does harm, it often does a world of good 
and making it a regular subject, as well as 
talking about the pandemic and talking 
about well-being is really critical for all 
of us.

Virtual Justice

Another aspect of the extended lockdown is 
the pivot back to on-line hearings. The efficacy 
of on-line hearings is a subject taken up by 
our resident opinion columnist, Anthony 
Cheshire SC, who in Social contracts for the 
bar? moves effortlessly from the history of the 
philosophical concept of the social contract 
to an examination of the preferred model for 
hearings – when should they be online and 
when should they be in person?

This is a subject that each Court will 
grapple with post-pandemic. There are 
Judges who strongly support the increased 
flexibility and efficiency that on-line hearings 
provide. There are others who feel equally 
strongly that, post-pandemic, hearings 
should revert to always being in-person. 

While these debates play out behind 
the scenes there remains a distinct lack of 
guidance, by way of practice notes or the 
like, explaining what types of hearings 
will be considered suitable for on-line 
hearing outside of a lock-down situation 
so that clients can be told in advance what 
procedure is likely to be adopted (and the 
associated costs). 

The Federal Court has been remarkably 
good at conducting on-line hearings, 
and given the nature of its jurisdiction, is 
particularly well placed to reduce the costs 
that can arise where parties come from 
different States and would otherwise have to 
travel and reside in one location to appear 
in person. 

Courts should consider advising that a 
virtual hearing may be conducted: a) when 
requested by a party for directions hearings 
or case management conferences where one 
or more parties are located in another city; 
b) when requested by a party for hearings 
where no oral evidence is to be called and 
one or more of the parties are located in 

EDITOR’S NOTE
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another city; c) for urgent interlocutory 
matters where the available Judge is located 
in a city other than the one where the parties 
are located; and d) otherwise where jointly 
requested by the parties.

Guidance would also be helpful as to 
whether matters should be allowed to 
proceed with one party in Court and the 
other appears by AVL, as has occurred 
during asymmetric lockdowns. There is 
much to be said for the proposition: all in 
or none.

Care must be taken to ensure that any 
move to embrace on-line hearings does not 
create additional barriers to justice. There are 
many litigants who do not have ready access 
to technology, or the capacity to use it. Even 
where they have the technology, appearing 
from a crowded home or, as I am reliably 
informed has occurred, by phone from a car, 
has the potential to disadvantage.

To that end the Federal Court is to be 
commended for its plan to build in Sydney 
‘zoom rooms’ that will allow litigants to 
attend and have a court officer operate the 
technology to allow an appearance on-line 
before a Judge sitting in another State.

Justice Ross, President of the Fair Work 
Commission, has identified the potential to 
take that notion one step further, by hiring 
office space in buildings in regional centres 
fitted with the necessary technology to allow 
litigants to appear without having to travel 
to a capital city. 

Justice in this country is of the highest 
standard but is expensive. A change that 
would allow those in regional communities 
the opportunity to appear in a proceeding at 
no greater cost or inconvenience than those 
that live in a capital city is an example of a 
potential change for the better.

While the pandemic was not the 
disruption the courts wanted, it is perhaps 
the disruption the courts needed to rapidly 
introduce changes that will ultimately 
improve efficiency and access to justice. 

More reasons to read this edition

First amongst them, and a reason to keep 
this edition ready to hand for years, is a 
lightly edited transcript of a masterclass on 
written advocacy delivered by Bathurst CJ, 

Bell P and Justin Gleeson SC. The seminar 
contains detailed and extremely useful 
insights into the art of written submissions at 
different levels (interlocutory, final hearing 
and appeal), examines how to use them as 
part of oral submissions and addresses a 
series of questions. 

Justice Lucy McCallum and Erica 
Timmins have allowed us to reprint Black 
Letter Law, an important examination of 
how the current application of bail law 
contributes to the grossly disproportionate 
rates of incarceration of First Nations people.

There are a series of interviews with 
fascinating subjects. I had the great pleasure 
of interviewing Andreas Heger, author of 
one of my favourite recent books, Cooktown, 
during his second week as the new Executive 
Director of the NSW Bar Association. I am 
sure you will agree that this 35yr old, Rhodes 
Scholar, policy lawyer, author, painter, 
para-athlete and devoted father of three is a 
remarkable man whose appointment is to be 
warmly welcomed.

Douglas McDonald-Norman interviews 
Stephen Lawrence of The Wigs podcast. 
Naomi Wootton discovers what life is like 
practicing as a barrister while living on the 
Central Coast in her interview with Dennis 
Stewart. While Kavita Balendra continues 
her great work writing about practice outside 
Sydney with a wonderful interview with 
DCJ Gordon Lerve, based in Wagga

We love to carry history pieces. We are 
fortunate to be able to publish the Forbes 
Lecture by Gideon Haigh, journalist and 
author of many books including the recent 
The Brilliant Boy: Doc Evatt and the Great 
Australian Dissent. The lecture tells the story 
of Justice Evatt’s dissent in Chester v Waverly 
Corporation which foreshadowed the 
recognition of damages for nervous shock 
caused to relatives. Gideon tells the story 
in a highly entertaining manner befitting a 
sports journalist, and explains why it was a 
great Australian dissent, including as it did 
quotes from Australian literature.

We reproduce the Hon Paddy Bergin’s 
speech marking 100 years since Ada Evans 
became the first woman to be admitted 
to the NSW Bar following the repeal of a 
statutory gender barrier. Given the focus of 
this special edition it is interesting to read 

that Ada Evans said nearly a century ago 
that “professional women know the value of 
exercise”. 

Dr Sara Dehm of the UTS Faculty of Law 
writes of another historical barrier to practice 
at the NSW Bar, not removed until 1977, 
which required the applicant to be a British 
subject. Her fascinating account traces the 
unsuccessful attempts of Dr Edward Korton, 
a stateless Jewish lawyer from Austria, to gain 
admission to the NSW Bar. 

Belinda Baker continues her great series 
With my own two hands, which profiles 
barristers and judges whose volunteering 
work contributes to communities, on 
barrister Theresa Baw and her Pop Up 
Art School Exhibition to raise funds for 
pro-democracy protestors in Myanmar.

We have three obituaries well worth 
reading: Mark Tedeschi SC on Chester 
Porter SC; Jeremy and Julian Gormly on 
their sister Phillipa Gormly; and Kevin Tang 
on Priscilla Fleming the first female QC of 
the private bar.

You will also enjoy the book reviews, 
including a great pen portrait of Graham 
Boal QC of the English Bar by Jocelyn 
Sparks, Director, Professional Conduct of 
the NSW Bar Association, also previously 
of the English Bar. Her description of a 
man who was viewed by all to be at the top 
of his profession but who was afflicted by 
alcoholism, depression and suffered from 
imposter syndrome, is particularly apposite 
for this edition.

I can think of no better way to finish than 
by quoting Bullfry:

The Bar can be a lonely place. Immured 
in a windowless room for ten hours a 
day, wading endlessly through papers 
and submissions. . . . . Seek out a 
companion; have a temperate lunch 
(ne quid nimis) – recall the morning’s 
triumph and the days of wine and 
roses; the advocates who have come and 
gone; the latest humorous outing in the 
District Court – keep all in perspective 
– and remember what isn’t the small 
stuff: keeping healthy and happy; 
enjoying the company of family and 
friends; retaining a simple tenacious 
love of doing a good job.
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In my first ever President’s column for 
Bar News I wrote about 2020 being 
a year of firsts. Well, the gifts keep 

coming in 2021, sadly without the frisson of 
the original.

Hence, as we find ourselves in another 
lockdown here in Sydney and now even the 
regions, there may never be a better time 
for the Bar to consider the wellbeing of 
our members and which is the focus of this 
edition of Bar News. 

Again, the pandemic has caused 
unprecedented changes for our profession. 
With courts and tribunals returning to 
remote hearings and chambers running on 
skeleton staff or having sent all their staff 
home to work remotely, wherever possible, 
the Bar faces significant challenges in both 
its professional capacity and its care for our 
members who thrive on the collegiality of 
working in chambers.

The manner in which our profession has 
again adjusted to the COVID-19 crisis in 
New South Wales in such a proactive and 
generally positive way is being highlighted 
again in this current lockdown. Without 
hesitation the courts, court Staff and jurists 
were able to quickly move hearings online 
and our members adapted with expeditious 
determination to ensure their clients were not 
unfairly impacted by the rapidly changing 
environment we were and are all facing. As I 
write this column, we have been in lockdown 
for closer to two months than two weeks and 
with the COVID-19 numbers continuing to 
rise it is likely we are some time away from 
seeing any easing of restrictions. 

I remain continually impressed by the Bar 
and its members capacity to maintain the same 
high standards of professionalism that apply 
in a real-life courtroom to a virtual setting, 
particularly one set up in ad-hoc circumstances 
and where distractions can come in forms 
unheard of in a real court – young children or 
pets coming into view is no longer a matter for 
comment. I am grateful to the good graces of 
the courts for their increased level of tolerance 
in these trying circumstances. 

Some of the changes the courts have been 
able to make to virtual hearings over the last 
12 months have eased the burden of clients 

and witnesses and increased willingness for 
proceeding to trial in the face of an AVL 
hearing. The Association recognises the efforts 
of the Courts and the judiciary to maintain 
operations during this period and shares 
their vigilance to ensure our justice system 
continues to operate under the Rule of Law.

Mental and Physical Wellbeing

In my first days at the Bar, an older member of 
my floor took me aside and said “Hopefully, 
you will get busy and you must take time for 
yourself.” These were and are words to live by 
in our profession – our hard work is a given, 
yet a proper work life balance is essential 
and not only for our family and friends but 
for ourselves.

Our Wellbeing Committee have recently 
launched some exciting initiatives including 
the Barrister Safe Place. An online discussion 
group platform for members to receive 
support and to express concerns they have 
with areas of their practice, inappropriate 
behaviour, bullying, harassment or any 
number of other issues, be they personal or 
professional before they escalate. The online 
platform allows members to adjust their 
settings to keep their identity confidential, if 
they wish. A member of Bar Care is present 
at each group should any of the participants 
wish to seek their guidance or input.

It is important for us all, particularly in 
these trying times to prioritise our own 
physical and mental health and safety as well 
as those of our client’s. 

This edition highlights some of the 
inspirational hobbies of members outside 
of their professional lives. I am not sure 
we should all take up hanging off the side 
of a rockface, however I am sure there is 
something we can all take away from this 
edition that would be valuable to our own 
physical and mental health. 

Members are again reminded to seek 
the assistance of BarCare should they need 
some assistance with their mental health or 
if they are finding it difficult to cope in this 
current lockdown. 

Bullying, Harassment and 
Discrimination

The New South Wales Bar Association 
condemns any form of bullying, harassment 
and discrimination. Yet, actions speak 
louder and the Bar Council has considered 
and approved a number of steps to seek to 
address these matters – for instance updated 
Best Practice Guidelines including on 
grievance handling for chambers; ways to 
promote informal disclosures of harassment; 
liaison with the Law Society on the Office of 
Legal Services’ ELKER online platform and 
one of our own; a short film launched to the 
last reader’s course and to be used in CPD 
and other training.

LARS

It has been a dynamic year for the 
Association’s Legal Assistance Referral 
Scheme and Duty Barrister Schemes. 
The Bar continues in our work assisting 
unrepresented litigants and the Courts 
throughout the continued challenges and 
disruptions that have been brought about 
by the COVID-19 pandemic. In some 
respects, the pandemic has enabled us to 
expand upon the services that we provide as 
the Bar and the Courts have adapted to and 
increased their use of technology. A standout 
benefit has been the increased ability to assist 
clients in regional settings and to conduct 
appearances remotely and which has allowed 
some barristers to accept pro bono work that 
they otherwise would not have had the time 
to take on. I would urge all barristers to 
include pro-bono work in their diary.

A Timely Health and Wellbeing Focus
Michael McHugh SC

PRESIDENT’S COLUMN
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There has been an increase in referrals and 
which may be attributed, in part, to targeted 
outreach and promotion of the Scheme to 
Legal Aid NSW and to Community Legal 
Centres, from whom we received 16 and 44 
referrals respectively. Aside from these, the 
main source of referrals to LARS continue 
to come directly from the Courts and 
from the NSW Civil and Administrative 
Tribunal (NCAT). There were 42 referrals 
made by Judges, 6 by Registrars, 1 by a 
Magistrate and 23 by NCAT members. The 
remaining referrals come directly from the 
community, word of mouth or upon advice 
from another referral service eg. Law Access 
or Justice Connect.

This year barristers contributed an 
estimated 2,666 hours of work through 
the Scheme, made up of 1,677 hours in the 
current period and a further 989 in matters 
that have continued from previous years. 
There are more than 30 referred matters that 
remain ongoing at the time of writing. Since 
the Scheme commenced operations in 1996, 
our members have contributed more 64,000 
hours of work. Thank you – you know who 
you are.

Committees 2021

Thanks also to those members who serve and 
who applied to be a member of a Committee 
for 2021. As with every year, the number of 
applicants exceeded the available positions. 
Those members who were unsuccessful 
this year, I thank you for volunteering your 
time and for making the application. I also 
welcome the creation this year of the new 
International Committee and the Succession 
and Elder Law Committee. These will play 
an important role in providing critical policy 
advice on emerging issues related to the Bar, 
the justice system and the wider community.  

Policy and Public Affairs

The Association has continued its strong 
advocacy work on policy and public affairs.

All of the Association’s policy-oriented 
Committees and Panels have been very 
active throughout the past quarter. While 
the vast majority of submissions are given in 
confidential circumstances, the Association 

has commented on a wide range of policy and 
law reform issues at a state and federal level, 
represented the Association at key meetings 
and engaged in proactive law reform work. 
Of particular mention are the following: 
• The Association prepared a submission in 

response to the Select Committee Inquiry 
into the coronial jurisdiction in NSW – the 
first comprehensive public inquiry into the 
state’s coronial system and the important 
work of the Coroners Court since 1975. 

• The Association also made a submission 
to the State Coroner in relation to 
supplementary arrangements applicable to 
section 23 deaths involving First Nations 
People. The Association strongly supported 
the Courts commitment to increasing 
engagement with the families of First 
Nations People through the Protocol and 
ensuring that inquest into deaths of First 
Nations People are conducted in a culturally 
sensitive and appropriate manner. 
In relation to family law, the 

Association made a public submission to 
the Commonwealth Attorney-General’s 
Department in relation to approaches 
for simplifying the property provisions 
in the Family Law Act 1975 (Cth). The 
Association has continued to advocate 
for proper resourcing of the family law 
system, including the prompt replacement 
and maintenance of specialist family 
law judges, and adequate funding of the 
legal assistance sector.

In the area of criminal law, the Association 
has recently commented on a Discussion 
Paper released by the Department of 
Communities and Justice in relation to its 
review of sentencing practices for historical 
offences. The Association opposed the 
proposed extension of s 25AA of the Crimes 
(Sentencing Procedures) Act 1999 (NSW) and 
proposed an alternative approach modelled 
on Victorian legislation. 

The Association also commented on six 
options proposed for the implementation 
of a court-appointed questioners scheme in 
NSW, as proposed by the Court Appointed 
Questioner Working Group in the 
Department of Communities and Justice. 

The NSW Law Reform Commission 
has recently been engaged in consultation 
in relation to its Open Justice Review. 
The Association provided a submission in 
relation to the Commission’s draft proposals 
for reform of the law governing public access 
to courts and tribunals and the disclosure 
and publication of information arising from 
legal proceedings. 

Finally, the Association has also been 
focused on recent developments regarding 
costs in class actions in Australia – in particular, 
the changes in the regulation of litigation 
funding in Victoria to permit plaintiffs’ 
lawyers in representative proceedings to 
charge contingency fees, which are otherwise 
prohibited by s 183 of the Uniform Law. 
The Association’s submission was consistent 
with its longstanding position to oppose 
contingency fees. It also recommended that 
a comprehensive, Australia-wide approach to 
the regulation of representative proceedings 
should be adopted.

Continuing Professional Development

I would like to congratulate and thank the 
staff at the New South Wales Bar Association 
who have over the last 18 months been 
agile and proactive in their ability to adapt 
the usual suite of Continuing Professional 
Development in person seminars to online 
webinars, information sessions and zoom 
seminars to ensure that all Members have 
been able to meet their CPD obligations. 

The Regional conference program 
continued to enjoy strong support from all 
members and this year included additional 
regional events aimed to provide opportunities 
for networking and promoting wellness and 
collegiality. These sessions allowed members 
to discuss issues affecting them with members 
of the Bar Council. The Sydney Conference 
for the first time was successfully run as 
a hybrid conference allowing members 
the choice to attend face to face or online. 
This format was well received by members, 
the flexibility allowing for an increase in 
numbers attending the conference. Indeed, 
there was a larger uptake of the online option 
which demonstrates that members have 
adapted well to online technologies.
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OPINION

Social contracts for the bar?
By Anthony Cheshire SC

The notion of a social contract has a 
very long history. In his dialogue 
Crito, Plato has Socrates argue that 

since the Laws of Athens had provided 
for his upbringing and opportunities and 
shaped his entire way of life, he had an 
overwhelming obligation to obey them. 
This meant that he had to remain in prison 
and accept the death penalty rather than 
escape and go into exile. Citizens who had 
grown up in the city had a choice whether 
to stay or to leave; and, if they chose to stay, 
they impliedly agreed to obey the law, which 
included accepting the sanction dictated for 
any breach of that law.

In its modern form, the social contract 
theory emerged and gained popularity in 
the Age of Enlightenment. Hobbes argued 
that in its natural state and without a social 
contract, life is 'solitary, poor, nasty, brutish 
and short'. In Hobbes’ view, we therefore 
need to surrender our natural freedoms to 
an all-powerful state, 'Leviathan', in order to 
create an orderly society. We surrender some 
of our personal power and liberty to the 
state, which in exchange provides security 
and guarantees our civil liberties. 

Locke took the theory further and away 
from the ideas of a guiding monarchy. He 
focussed on the issue of the consent of the 
people. Thus, if the people did not agree 
with the decisions of the ruling government, 
they could join together to form a different 
social contract with a different government.

At the beginning of July, under 
considerable pressure from its backbenchers 
and its voting base, the Conservative 
Government in Britain announced that all 
COVID-19 restrictions would be removed 
on 19 July. Following public consternation, 
in particular from those practising in the 
medical field, within a week Boris Johnson 
announced that 'this pandemic is not over' 
and that there was a need for 'extreme 
caution'. He stated: 'We cannot simply 
revert instantly on Monday 19 July to life 
as it was before COVID' and said that he 
would 'expect and recommend' that face 
coverings be worn in many circumstances 
and that contact outside of households 
would remain limited.

It struck me that Johnson was moving 
away from the idea of a collective enforceable 
social contract with a ruling monarch or 
government established to impose sanctions 
as contemplated by Hobbes and Locke 
respectively. Instead, he was urging an 
individual voluntary code in which there 
was no ruling body to impose a sanction 
or otherwise ensure compliance. A similar 
example would be the etiquette of queuing.

In these current times of lockdown, I 
have been thinking about the relationship 
between the bar and the bench. There 
are rules of behaviour for both, but the 
relationship goes far beyond that. There 
are many things that we can do in court to 
further the smooth running of proceedings, 
whether in a sensible approach to objections, 
particularly on peripheral issues, in 
discussions between counsel about exhibits 
or timetabling, in making submissions 
without exaggeration or hyperbole or in 
making appropriate concessions. While 
some may have statutory force derived from 
the various overriding objectives, their scope 
is much broader. Similarly, there are many 
things that the bench can do that advance 
those matters. 

Their force derives from a voluntary social 
contract to which bar and bench subscribe 
and ultimately they depend upon trust, 
consent and cooperation. David Hume 
wrote of the 'sensible knave', who will break 
rules where he believes he can get away 
with it. There will always be dissenters and 
'sensible knaves' in the legal system, but they 

are largely isolated by their reputation and 
the resulting absence of trust in them. Their 
existence does not undermine the need 
for the rest of us to strive to maintain the 
voluntary compact.

At a time where COVID has 
caused considerable difficulties in the 
administration of justice, that trust and 
the social contract between bar and bench 
is more important than ever; and yet those 
difficulties are making it harder to foster 
that trust and reaffirm the social contract.

An audiovisual hearing does not proceed 
in the same way as a case in court. It is a 
far more binary and formal process without 
the same opportunity for, and spirit of, 
helpfulness and compromise. Thus, for 
example it is not possible to give a sotto voce 
warning to an opponent about leading as 
the important subject matter approaches; 
it is not possible for counsel to have a brief 
discussion on their feet about compromising 
an objection; a correction of an error in 
a question or a submission often stops 
matters and has to be dealt with as a formal 
objection; there is far more scope for talking 
over each other inadvertently; surprise at a 
new piece of evidence cannot be indicated 
by a raise of the eyebrows and a turn of the 
head but requires it to be explicitly stated; 
and it is not possible to have a brief informal 
chat between counsel that may narrow 
issues, shorten matters or even further 
settlement. There are many other examples, 
but the personal contact that derives from 
an in-person hearing reinforces the trust 
between bar and bench.

Although I have learned to work with the 
new processes, I have on several occasions 
been left frustrated at not being able to 
say something in passing to an opponent 
without raising a formal objection or making 
a specific telephone call for that purpose. I 
have let objectionable questions go where the 
prejudice to the hearing of an interruption 
might outweigh the potential benefit to my 
client, but been left irritated and frustrated 
when they continue but any objection might 
sound petty. On occasion where I might 
have raised a matter informally with an 
opponent, either at the bar table or in the 
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corridor, after court had adjourned, I have 
been left shouting at the computer screen 
(although only after checking very carefully 
that my input was on mute).

The particular relationship that the bar has 
with the bench is important to practitioners 
in making sure that their case receives 
every advantage and opportunity and, as 
such, it provides a significant advantage 
to our clients. It is an advantage that the 
bar generally holds over solicitors, but it is 
difficult for practitioners to develop it with 
judicial officers remotely.

It is also difficult to deploy remotely and 
to the same effect the skills of court craft that 
we have developed as specialist advocates.

Even before COVID hit, I had noticed 
that solicitors had taken over much of 
the work of directions hearings and 
interlocutory appearances from the junior 
bar. That was occurring in spite of the 
barrister’s advantages of being a specialist 
advocate and self-employed and thus with 
considerably less overheads. Virtual hearings 
are likely to have accelerated that trend since 
they have largely removed travel and waiting 
time and also removed the impact of the 
immediacy of appearing in person in front 
of a judicial officer.

There are, then, many reasons why I believe 
that I am a more effective advocate, in terms 
of both serving my client and assisting the 
court, when appearing in person.

At first glance, it might be thought that this 
would mean that I would enthusiastically 
endorse the comments of the President of the 
Victorian Bar Council, Christopher Blanden 
QC, towards the end of Victoria’s lockdown 
in March. He encouraged members 'to take 
every opportunity to attend court in person' 
and said: 

'Shorts and thongs under the desk are 
convenient, but it’s not who we are and 
it’s not what we do'.

This message prompted an admonishment 
from a significant body of Victorian 
barristers, who responded:

'The consequence of the transformation 
to remote work is that it has removed 
many significant obstacles to a successful 

career at the Bar. For working parents, 
this is specially the case…The flexibility 
gained during this time has greatly 
reduced, for working parents, the 
shame and embarrassment previously 
associated with admitting their relentless 
responsibility for parental and domestic 
duties that coexist alongside their 
involvement in every large and small 
matter before the court.'

I have no issue with Blanden’s 
encouragement to get back into court 
in person. I believe that a court system 
operating only remotely is less than ideal and 
that I can provide a better service to clients 
when hearings are in person. It undermines 
the advantages of the bar and ultimately 
would lead to the disappearance of the 
bar and a fused profession. Furthermore, 
practising only remotely would eventually 
seriously impact upon my mental health.

However, remote hearings are sometimes 
more convenient and equally, if not more, 
efficient and productive. For instance, they 
have allowed me to conduct directions 
hearings from my chambers, from my home 
or on holiday, conveniently and without 
travel or waiting time and where otherwise 
I might have asked someone with less 
knowledge of the matter to appear.

Blanden’s overstretch was in trying to 
define 'who we are' and thus generalise not 
only what constitutes a barrister but also 
how a barrister practises.

I am acutely conscious that the answer 
to who I am is that, consistently with the 
archetypal image of a barrister, I am white, 
middle aged and male. There is nothing I can 
do about that, but it is vital that others who 
do not fit that description are encouraged 
to come to the bar, not only by words of 
encouragement supported by an absence of 
discrimination, but also by positive steps to 
allow for flexibility in working practices at 
the bar.

My preferred model is that most hearings, 
particularly final hearings, are held in 
person but there is flexibility for shorter 
or largely procedural matters to be dealt 
with remotely. There will be other people, 
however, for whom the balance is the 

opposite and there may be some who would 
wish to practise wholly remotely. Issues of 
family responsibilities, disability, residence 
and the like are likely to be relevant factors, 
as indeed may be personal preference.

We need to be prepared to recognise 
and work with such differences without 
preconceptions as to how things should be 
done. Some years ago, when agreeing on 
dates for a four day hearing, my opponent 
suggested that we start on a Tuesday so as not 
to impact upon the time spent with children 
over the weekend. I was initially surprised as 
no-one had ever suggested such a thing, but 
then enthusiastically adopted it and ever since 
have thought what a wonderful idea it was!

Difficulties will arise where there are 
different preferences between the various 
stakeholders: the judicial officer, each 
barrister, the solicitors and the witnesses. 
We need to encourage a position, however, 
where there should be no embarrassment 
about raising a preference and explaining its 
basis, even if ultimately the views of others 
mean that some other course is adopted. For 
instance, a request to finish a court hearing 
early due to childcare responsibilities should 
be seen as a perfectly acceptable and indeed 
normal request rather than something 
worthy of criticism and not reflecting 'who 
we are'.

In the 1970s, John Rawls developed a 
theory of principles of justice, which were 
to be assessed on the basis of a hypothetical 
objective and neutral observer ignoring 
subjective, self-interested views. These were 
to form the basis and object of society’s 
social contract.

There needs to be a discussion in the bar 
and then with the bench about flexibility 
in how hearings are to be conducted. In 
having that discussion, we must put aside 
our natural adversarial tendencies. We also 
need to try to adopt what Rawls called a 
'veil of ignorance' as to our own subjective 
characteristics and preferences. In this 
way, we must seek to identify and reach 
a consensus as to objective principles of 
fairness in how practise as a barrister may 
look and in the range of ways in which 
hearings are to be conducted.  BN
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The above quote has been 
incorporated into the start of the 
Review report (with the permission 

of the publisher). In many ways it sums up 
the challenge for us all, to understand our 
respective responsibilities to prevent and 
address sexual harassment, bullying and 
discrimination in the legal profession. This 
captured the tone of the final report into 
the Review of Sexual Harassment in the 
Victorian Courts and VCAT.

The Review of Sexual Harassment in the 
Victorian Courts and VCAT was initiated 
by the then Victorian attorney general, the 
Hon Jill Hennessey and the Victorian Chief 
Justice Anne Ferguson, on 14 July 2020. 
The Review was established as a proactive 
measure, accepting that regrettably the 
prevalence of sexual harassment, bullying 
and discrimination in the broader legal 
profession was high, and notwithstanding 
decades of legal protections and prohibitions 
being in place, that this was still an issue. 
The Terms of Reference of the Review 
specifically prioritised prevention as a key 
term of reference while also looking at the 

protections for people who had experienced 
sexual harassment, improvements in 
systems and processes and clarity around 
accountability. Importantly, the review 
incorporated consideration of judicial 
officers, and looked at conduct of all who 
participate in the court system in Victoria.

Following an extensive series of 
consultative processes, a partnership 
with the Victorian Equal Opportunity 
and Human Rights Commission, and a 
series of background papers and advice, 
(all of which are publicly available at: 
https://www.shreview.courts.vic.gov.au/) 
the Review identified three major themes:
1. sexual harassment is an ‘open secret’ in 

the legal profession;

2. there are significant barriers preventing 
victim-survivors and witnesses from 
reporting sexual harassment that occurs 
in the courts and VCAT;

3. sexual harassment is frequently reported 
as being perpetrated and experienced 
by barristers.

The Review made 20 recommendations, 
which aimed to provide: guidance about 
what constituted sexual harassment, 
avenues for reporting and addressing 
sexual harassment, policies and 
procedures which addressed the cultural 
health of the courts, specific statutory 
recommendations to make more explicit 
the coverage of judicial officers and also 
recommendations to address recruitment 
processes for Silks and judicial officers. 
Six outcomes were identified to be 
achieved as a result of the Review:
1. Strong and effective leadership driving 

successful, long-term reform;

2. A positive workplace culture;

3. Diversity and gender equality;

4. Victim-survivor centred support, 
reporting and response;

5. Organisational capability and 
knowledge;

6. Effective monitoring and evaluation.
The terms of reference focussed on the 

Review of Sexual 
Harassment in the Victorian 

Courts and VCAT
Released 19 April 2021

By Dr Helen Szoke AO 
Author of the Report, jointly commissioned by the Attorney General 

of Victoria and the Chief Justice of the Victorian Supreme Court

RESPECT •  YINDYAMARRA 

I think I’ve come to realise that with some things, you cannot receive them unless you 
give them too. Unless you’ve even got the opportunity to give and to receive. 

Only equals can share respect, otherwise it’s a game of masters and slaves – someone 
always has the upper hand when they are demanding respect. 

But yindyamarra is another thing too, it’s a way of life – a life of kindness, gentleness and 
respect at one end. That seems like a good thing to share, our yindyamarra.

TARA JUNE WINCH, WIRADJURI AUTHOR 

THE YIELD, HAMISH HAMILTON, 2019
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courts and VCAT, legal practitioners 
appearing in the courts and VCAT, the courts 
staff and judicial officers. Notwithstanding 
the terms of reference focussing specifically 
on the courts and VCAT, the consultative 
process exposed that the experience of sexual 
harassment by barristers or perpetrated by 
barristers was a common and constant theme. 
The Review identified that barristers’ roles in 
court proceedings impact the cultural norms 
of the courts and are a significant factor in 
some of the existing cultural problems 
within the courts. Harassing behaviour 
by barristers, including that directed at 
other barristers, occurred before formal 
court proceedings or in corridors outside 
courtrooms. Extreme competitiveness and 
aggressiveness was accepted by some as the 
norm among barristers and part of the nature 
of court practices. Many barristers reported 
that they are not confident that the current 
complaints process will protect them if they 
make complaints about sexual harassment.

It was noted that the Bar remains 
the major recruitment pool for judicial 
appointments and accordingly it was 
recommended that an additional step in the 
Senior Counsel recruitment process should 
require awareness of sexual harassment, 
completion of appropriate sexual 
harassment training and demonstration 

of appropriate conduct by applicants for 
Senior Counsel (recommendation 6).

This Review is one of many that addresses 
sexual harassment. Each part of the legal 
profession must focus on building a positive 
and healthy culture to ensure that all can 
contribute and participate in the legal 
profession, safely and equitably. BN

The bar is really hierarchical. There 
are steps you need to go through to 
move up. There is a celebration of 

senior people. When you come into 
that environment [as a young woman] 

it’s hard to be taken seriously.'  

The bar is a boys’ club. 
It’s cracking but 
not yet breaking.

Some of the 
comments shared 
during the Review 

consultative 
process included:

I have seen sexual 
harassment multiple times 

at the bar… It is perpetrated 
by men. It is an issue 
dominated by men.
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Review of Harassment in the South 
Australian Legal Profession: A Summary

By Jodeen Carney, South Australian Commissioner for Equal Opportunity
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On 20 April 2021, the South Australian 
Office of the Commissioner for 
Equal Opportunity (OCEO) 

released its Review of Harassment in the 
South Australian Legal Profession (‘the 
Review’). Led by then-Acting Commissioner, 
Steph Halliday, the Review heard from over 
600 participants, most of whom included 
barristers, solicitors employed in private 
practice and within government, as well as 
in-house counsel. It was clear from those 
submissions that sexual and discriminatory 
harassment is prevalent in the legal profession.

Sexual Harassment

42.1% of respondents to the Review’s survey 
indicated that they had experienced sexual 
harassment in the profession, including 
one-third who had experienced it more 
than once. A further 13 of the Review’s 16 
interview participants and four participants 
who made written submissions described 
being victims of sexual harassment, ranging 
in severity from sexually suggestive and 
unwelcome comments to sexual assault.

Women are much more likely to 
experience sexual harassment, with 56.6% 
of the survey’s 346 female respondents 
indicating they had experienced sexual 
harassment in the profession, compared 
with 13.6% of the 140 male respondents.

Discriminatory Harassment

42.1% of respondents to the Review’s 
survey indicated that they had experienced 
discriminatory harassment in the profession, 
including 34.6% on more than one occasion. 
A further 43% of survey respondents 
reported having experienced offensive 
comments or jokes made about a personal 
attribute protected by the Equal Opportunity 
Act 1984 (SA) (‘the Act’).1

Survey results also revealed that 
unfavourable treatment on the basis of 
a protected attribute, particularly caring 
responsibilities, is not uncommon. Also 
raised in many of the responses and 
submissions to the review were work 
practices which reflected a gender bias.

Bullying

As the Commissioner for Equal Opportunity 
does not have jurisdiction to consider 
complaints of bullying under the Act, general 
incidences of bullying did not fall within the 

scope of the Review. However, it was clear 
from submissions to the Review that incivility 
is prevalent in the profession and is in itself a 
contributing factor to the prevalence of sexual 
and discriminatory harassment.

Drivers of Harassment in 
the Legal Profession

The Review found that the following factors 
were some of the key drivers of harassment 
in the profession:
• a patriarchal and hierarchical culture 

characterised by intense competition;

• a lack of cultural diversity, particularly 
in relation to people identifying as 
Aboriginal and/or Torres Strait Islander;

• deeply entrenched gender bias that 
underpins discriminatory behaviour; and

• a ‘culture of silence’ whereby instances of 
harassment are minimised, normalised 
and kept quiet.
Many participants also raised concerns 

about the number of women in positions of 
authority failing to raise their voices against 
these drivers of harassment, and therefore 
allowing them to continue. It is also clear 
that harassment in the profession is not 
only perpetrated by men, with a number 
of participants indicating that some of 
the perpetrators of sexual harassment and 
discrimination, particularly on the basis 
of an employee’s caring responsibilities, 
were women.

Concerns were also raised about the 
highly adversarial nature of the profession, 
particularly in relation to barristers, who are 
likely to be those who are most often engaged 
in the ‘adversarial aspects of legal practice’. 

The Acting Commissioner noted 
observations made by Justice Sam Doyle, 
who has previously remarked that the 
barrister’s working environment 'allow[s], 
if not encourage[s], certain personality 
traits to flourish in a way that might not be 
permitted to occur in the more controlled 
and accountable environments of a law firm 
or within government'.2

Barriers to Reporting Harassment

The Review found that reporting rates of 
harassment in the profession are very low. 
A number of reasons for this were identified, 
including a lack of understanding and trust 
in complaint processes, fear of repercussions 
on career and work life, and a culture where 
victims thought it best not to ‘rock the boat’. 
Most survey respondents were, however, 
generally aware of the bodies to which 
complaints could be made. Hence, it is clear 
that awareness of complaint mechanisms is 
not the issue, but rather a fear of speaking up.

The Acting Commissioner cautioned 
that increasing the number of formal 
complaints brought by victims will not in 
itself reduce the prevalence of harassment in 
the legal profession. Instead, change must 
be achieved at a deeper, cultural level, and 
that the profession should foster a culture of 
mutual respect and civility. There is a need 
for greater diversity and implementation of 
inclusive practices, and those in positions 
of authority must model professional 
and supportive conduct and call out 
inappropriate or discriminatory behaviour.
Recommendations

The Review made 16 recommendations 
primarily aimed at improving culture 
in the profession, including through 
education before admission and as part 
of internal continuing professional 
development programs.

While the findings of the Review have been 
confronting, the response of the profession 
has been encouraging and determined. 
A review in three years will measure whether 
progress has been made. BN

ENDNOTES

1 Protected attributes include sex, race, age, disability, and caring 
responsibilities, among others.

2 Justice Samuel Doyle, ‘The path to gender equality requires removing 
cultural and structural barriers in the profession’ (March 2021) Law 
Society of South Australia Bulletin 6.
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Those words were written over 30 years 
ago by the Honourable JH ('Hal') 
Wootten AC QC, one of the five 

Commissioners of the Royal Commission 
into Aboriginal Deaths in Custody.4 The 
reckoning of the experience of the 30 years 
that have passed since the presentation of the 
Royal Commission’s final report ('the Final 
Report') has been sobering and demoralising. 
On the 30th anniversary of the tabling of 
that report, the Honourable Adam Searle 
MLC expressed extreme disappointment that 
many of the recommendations of the Royal 
Commission have not been implemented 
and that governments have even 'given up' 
monitoring their implementation.5 

But as Hal Wootten explained, unravelling 
the impact of European colonisation on 
First Nations people is going to require more 
than changes in government policy. What is 
required is a patient building of understanding. 
The purpose of this article is to foster critical 
thinking about the role of lawyers in that 
process with particular focus on the question 
of bail. A black letter application of the current 
bail legislation permits and requires courts to 
have regard to circumstances of disadvantage 
in First Nations communities and to consider 
culturally appropriate solutions; the challenge 
for lawyers is to bring forward applications in 
a way that emphasises those considerations so 
as to achieve fairer outcomes for First Nations 
bail applicants.

Learnings from the Royal  
Commission’s Report

The Final Report concluded that a 
major reason for the phenomenon of 
Aboriginal deaths in custody was 'the 
grossly disproportionate rates at which 
Aboriginal people are taken into custody, 

of the order of more than twenty times the 
rate for non-Aboriginals.'6 It found that 
First Nations people in custody do not 
die at a greater rate than non-Aboriginal 
people in custody: 'what is overwhelmingly 
different is the rate at which Aboriginal 
people come into custody, compared with 
the rate of the general community.'7 A key 
recommendation (recommendation 92) was 
that governments 'legislate to enforce the 
principle that imprisonment should be a 
sanction of last resort'. 

A significant contributing factor to 
incarceration rates is the number of persons 
on remand awaiting trial. As to that 
issue, Commissioner Wootten analysed 
'unrealistic bail conditions':

'Bail conditions should not be set which 
obviously will not or cannot be complied 
with. Unrealistic conditions simply set the 
defendant up for failure, and produce the 
result that bail is at the discretion of the 
police, who can arrest the defendant for 
breach of conditions whenever they choose 
not to turn a blind eye to the breach.

The principal purpose of bail conditions 
should be to ensure that people attend 
at court to answer particular charges, 
although there may be other purposes 
in particular cases, e.g. the avoidance of 
further offences. However the conditions 
should not be used by police officers or 
magistrates to impose their views of an 
appropriate life style on offenders.'8

Commissioner Wootten gave examples 
drawn from his investigations. One was a 
condition requiring total abstention from 
alcohol, a condition not sought by police but 
repeatedly added by magistrates. He referred 
to another 'very onerous condition which 
seems to be much too readily imposed', 
namely, 'one requiring the defendant to 
stay out of his own town, often the town in 
which he has lived his whole life'. 

The Final Report found that 'the lack of 
flexibility of bail procedure and the difficulty 
Aboriginal people frequently face in 
meeting police bail criteria by virtue of their 
socioeconomic status or cultural difference 
contributes to their needless detention in 

If a dominant society denies recognition to the very things on which an individual’s identity is built, it will not be surprising 
if that individual becomes a delinquent from the point of view of that society. Yet that is what the European society that took 

power in Australia has been doing to Aboriginals for two hundred years. As a result there has developed a complex and difficult 
situation which cannot be simply unravelled, or washed away by better social services for Aboriginals. If Australia is going to 
deal with it in some way other than locking Aboriginals up in large numbers, it will have to learn to recognise Aboriginals as 

a people, to listen to them, and patiently build understanding and move to a genuine reconciliation between peoples.'3

Black Letter Law1 
by Justice Lucy McCallum and Erica Timmins2
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police custody' and that this was the case 
for both adults and juveniles.9 The Final 
Report accordingly made recommendations 
that the entitlement to bail be recognised 
in practice and 'to revise any criteria which 
inappropriately restrict the granting of bail 
to Aboriginal people'.10

Thirty years on – going backwards

Disturbingly, despite those findings and 
recommendations, incarceration rates of 
First Nations people have since risen to 
staggering levels. In 1989, First Nations 
people represented 14.3% of the prison 
population.11 In December 2020, First 
Nations people represented 29% of adult 
prisoners in custody, despite accounting for 
only 3.4% of the Australian population.12 
In NSW in 2019, the number of First 
Nations prisoners increased by 7%.13 
Over one-third of First Nations people in 
custody are on remand.14 Some are 
ultimately acquitted. Of those who 
are convicted, a large proportion 
do not receive a custodial sentence 
or are sentenced to 'time served', 
potentially resulting in a longer 
sentence than would have been 
imposed had bail been granted.15 
Early reform and the 
introduction of the 'show 
cause' requirement

Bail in New South Wales is currently 
governed by the Bail Act 2013 
(NSW), which came into force on 
20 May 2014. One of the key goals of 
that Act was to simplify bail laws.16  
The Act provided for a simple, 
risk-based assessment and, as originally 
enacted, was well received. However, just 
five weeks after its commencement, a review 
was initiated following a series of decisions 
granting conditional bail to high-profile 
(alleged) crime figures. The reporting of 
those decisions saw the NSW Government 
and the court publicly criticised as being 
'soft on [alleged] crime'.17 The review resulted 
in the introduction of the Bail Amendment 
Act 2014 (NSW) which commenced on 17 
September 2014. The reforms introduced by 
the amending Act included the introduction 
of a 'show cause' requirement which in certain 
circumstances requires an applicant to show 
cause why his or her detention is not justified. 
The ongoing impact of bail decisions 
on disproportionate incarceration 
of First Nations people

The overall size of the remand population 
and the average length of time spent on 
remand have both increased at a faster rate 
since the introduction of that requirement.18 

That development is more acute in the 

case of First Nations people, who are more 
likely to be refused bail than the general 
population. The NSW Bureau of Crime 
Statistics and Research (BOCSAR) released 
a study earlier this year confirming that First 
Nations people were 20.4% more likely to be 
refused bail by police, even after controlling 
for relevant case characteristics such as 
criminal history and offence severity.

Where bail is granted, the imposition 
of bail conditions continues to have a 
disproportionate impact on First Nations 
people. The Law Reform Commission report 
recognised that standard bail conditions 
can have a more detrimental impact on 
First Nations people due to cultural ties to 
particular locations.19 That is particularly the 
case in regional and remote communities. 

Recommendation 8 of the report of 
the Select Committee is: 'That the NSW 
Government amend the Bail Act 2013 

to include a standalone provision that 
stipulates a bail decision-maker must take 
into account any issues that arise due to the 
person’s Aboriginality, similar to section 3A 
of the Bail Act 1977 (Vic)'. The question of 
reform is of course a matter for Parliament. 
In the meantime, the law must be applied as 
it stands. Is that what we are doing?
Consideration of any 'special 
vulnerability' of a First Nations applicant 
is already a mandatory consideration

The Act expressly requires the bail authority 
to have regard to any special vulnerability or 
needs the applicant has 'because of youth, 
being an Aboriginal or Torres Strait Islander, 
or having a cognitive or mental health 
impairment', as well as their 'community 
ties': ss 18(1)(a) and (k) of the Act. 

The critical task imposed on the 
decision-maker is the assessment of risk. The 
Act requires the bail authority to assess any 
'bail concerns' to determine whether there is 
an 'unacceptable risk' of a particular kind: s 
17(2). If the bail authority concludes that there 

is no unacceptable risk, bail must be granted 
(arguably, leaving aside show cause offences): 
s 20. If there is an unacceptable risk, bail must 
be refused: s 19. The task of assessing whether 
a bail concern amounts to an 'unacceptable 
risk' requires the bail authority to undertake 
an evaluative assessment. A strict application 
of the Act not only permits but requires the 
bail authority, in forming that assessment, to 
have regard to any 'special vulnerability or 
needs' of a First Nations applicant: s 18(1)(k).

Many of the matters in the mandatory and 
exhaustive list in s 18 are capable of pointing 
in two directions. The assessment required 
to be made is broad and evaluative; only 
the conclusion that a concern amounts to a 
risk which is 'unacceptable' having regard 
to matters that include the needs of the 
applicant triggers the operation of a statutory 
requirement that bail be refused. That part of 
the Act makes sense and, provided it is properly 

applied, should not operate unfairly. 
The 'show cause' requirement 

raises more difficult questions. The 
rule created by s 16A of the Act is 
that, in the case of a person charged 
with a 'show cause' offence, the 
court must refuse bail unless the 
accused person 'shows cause why his 
or her detention is not justified.' The 
language is opaque. Detention is not 
justified if it is not authorised. That 
is not a statement that appears in the 
Act; it is an incontestable statement 
of legal principle. The imposition 
of an unguided requirement to 
show 'cause' why detention is 'not 
justified' is apt to obscure the fact 
that the Act confers authority to 

deprive a person of the right to be at liberty 
for an offence of which the applicant has not 
been and may never be convicted. 
Conditional liberty

One welcome aspect of the amending 
Act was the inclusion of s 18(1)(p), which 
requires the bail authority to have regard to 
'the bail conditions that could reasonably 
be imposed to address any bail concerns in 
accordance with section 20A.' Structured 
in that way, the process of evaluating risk 
compels attention to how any risk might be 
addressed other than by refusing bail. 

The power to impose conditions is 
constrained by notions of proportionality. 
Any bail conditions to be imposed must be 
reasonably necessary to address a bail concern; 
reasonable and proportionate to the offence for 
which bail is granted; appropriate to the bail 
concern in relation to which it is imposed; no 
more onerous than necessary to address the 
relevant bail concern; reasonably practicable 
and likely to be complied with: s 20A. Refusal 
of bail is a decision of last resort.

In 1989, First Nations people represented 

14.3% of the prison population. In December 

2020, First Nations people represented 29% of 

adult prisoners in custody, depsite accounting 

for only 3.4% of the Australian population.  
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Section  20A requires the bail authority 
to consider whether any proposed bail 
condition might give rise to increased 
interaction with police and the criminal 
justice system. In remarks which echo the 
concerns of the Royal Commission set out 
above, the Aboriginal Legal Service has 
expressed concern as to the extent to which 
the constraints imposed by s 20A are being 
complied with:

'… for example an offence occurs at night 
and so a curfew is imposed, an offence 
occurs at a particular location and so 
a geographical restriction covering that 
location is imposed, or an offence occurs 
with a young person so a non-association 
condition is imposed.'20

The ALS has also expressed the concern 
that bail conditions are sometimes imposed 
for 'welfare reasons'. In R v Connor Fontaine 
(a pseudonym)21, police attended the home 
of the 10-year-old applicant late at night 
on multiple occasions to enforce a curfew 
condition and had arrested him numerous 
times for breach of that condition. Hamill 
J deleted the curfew condition. Citing a 
decision of Fullerton J in relation to extended 
supervision orders,22 his Honour said at [7]:

'Bail conditions are calculated to 
mitigate risk. Their  imposition does not 
create  an occasion for attempts at social 
engineering or paternalistic interventions 
in parenting decisions.'

Curfew and associated enforcement 
conditions are more commonly imposed on 
First Nations people than non-Indigenous 
people.23 These are onerous conditions, 
especially for young people, and can cause 
hardship for persons other than the accused, 
particularly where the condition prohibits 
an accused from leaving home except in the 
company of a particular person. It is not 
inappropriate for lawyers to remind the court 
that a curfew can only be imposed to address 
a bail concern, within the constraints of s 
20A, and when justified by the nature and 
seriousness of the alleged offence. 

Other common conditions such as 
frequent reporting to police, residency, 
non-association conditions and exclusion 
zones, which restrict movement and access 
to place, can have a disproportionate impact 
on First Nations people because of historical 
and cultural ties to particular locations, 
as well as family and kinship structures.24 
Such conditions may conflict with cultural 
and community obligations to attend 
funerals and care for family members.25 

Practical issues and economic disadvantage, 
particularly in regional and remote areas, 
may exacerbate that impact. First Nations 
people without a driver’s license or access 

to other transport may have difficulty 
complying with such conditions. 

The flow on effect of the imposition of 
onerous and unnecessary conditions is 
increased exposure to the risk of arrest for 
a technical breach without consideration of 
alternatives under s 77 of the Act.26 Police 
are not specifically directed to consider 
an accused’s aboriginality when taking 
enforcement action following a breach. 
That informs the proper consideration of 
s  18(1)(k). Breaches of bail, even where a 
detention application is dismissed, remain 
on an accused’s bail record and increase the 
risk of the refusal of bail or the imposition 
of more stringent bail conditions in future 
bail applications. In this way, onerous and 
unnecessary conditions imposed without 
due regard to the matters discussed above 
perpetuate cycles of disadvantage in the 
criminal justice system.

Sections 18(1)(k), 18(1)(a) and 20A can 
be invoked to argue for more appropriate 
conditions for First Nations clients. When 
unduly strict conditions are imposed in the 
first instance, a further avenue is to apply to 
have the conditions varied under s 66(2) of 
the Act, as occurred in R v Connor Fontaine. 
Other relevant precedent

Before the introduction of the Bail Act 
2013, the Court of Criminal Appeal had 
accepted that, in an application for bail by a 
First Nations person, particularly where the 
applicant was also a young person, 'alternative 
culturally appropriate supervision, where 
available, (with an emphasis on cultural 
awareness and overcoming the renowned 
antisocial effects of discrimination and/or an 
abused or disempowered upbringing), should 
be explored as a preferred option to remand 
in gaol': R v Michael John Brown [2013] 
NSWCCA 178 at [35]. That decision has been 
applied since the introduction of the Bail 
Act 2013.27 In other decisions, the Supreme 
Court has emphasised the appropriateness 
of determining bail applications brought 
by First Nations people in the broader 
context of their overrepresentation in the 
prison population.28

Conclusion

While recent calls for review of the 
implementation of the recommendations of 
the Royal Commission and reform of the 
bail laws warrant close consideration, there 
is in the meantime a need to give careful 
thought to the question of whether the 
ritual imposition of familiar bail conditions 
represents a departure from the requirements 
of the legislation as it currently stands. BN
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Bathurst CJ: Written submissions are a 
relatively recent phenomenon. They were 
introduced, I think it is fair to say, in the 
early 1980s by Justice Rogers who adopted 
the Woolf reforms which advocated for 
written submissions with a great deal of 
enthusiasm. It must be said that some 
members of the bar did not share Justice 
Rogers’ enthusiasm 

That all changed through the 1980s 
and into the 1990s but even up to the 
turn-of-the-century, written submissions 
were seen very much as subordinate to 
oral advocacy. They were not recognised 
as an advocacy tool. Rather, they were 
somewhere to park the boring bits 
which could not be avoided. They were 
given to the judge and, from then on, 
almost universally ignored. Indeed, some 

people were accused of doing that into 
the early part of this century. I will not 
mention names because that would be 
embarrassing but that has changed. 

There is no doubt that written advocacy 
plays, and will continue to play, a vital role 
in the disposition of litigation. Not only 
have its benefits been seen in practice, but 
it also becomes increasingly important 
when cases are decided as they often are 
in the commercial sphere not just on a 
word against word basis but in the context 
of detailed documentary material which 
is becoming larger and larger. Increasing 
scientific material of various types and 
the complexities, for example, of DNA 
evidence which is reviewed on appeal in 
criminal appeals, is an example which is 
entirely outside the commercial setting. 
Indeed, in standard personal injury cases, 

for example, there is a greater emphasis 
on scientific evidence as well as on 
medical evidence. 

In that context can I congratulate 
the Bar on convening this seminar 
on advanced legal writing and having 
two very distinguished panellists, the 
President of the Court of Appeal, Andrew 
Bell and Justin Gleeson SC. 

Justice Bell is going to give his five 
key points about written submissions 
and Justin Gleeson is going to do the 
same. There will then be a focus by the 
two panellists on written submissions 
at different levels and the relationship 
between written and oral submissions, 
and then I am going to say something 
about written submissions in the Court of 
Criminal Appeal. 

Written submissions – Five key points 

Bell P: The first key point that I would 
emphasise is to remember that written 
submissions are an exercise in advocacy 
— they are not something which simply 
accompany oral advocacy, they are a key part 
of contemporary advocacy. 

Depending on the context, written 
submissions may be your only opportunity 
for advocacy. Let me give some examples. 
Special leave applications these days are 
increasingly decided solely on the papers. 

The High Court has not indicated what its 
criteria are for whether or not it decides a 
special leave application solely on the papers, 
but the point is that written submissions 
may be the only opportunity for advocacy 
on a special leave application. 

In the Court of Appeal it is a little bit 
different, but there is one important area 
where the advocacy is all in writing and 
that is on the question of whether a leave 
application should be heard concurrently 
or separately. Now that can be quite an 
important decision for parties and advocates 

because on it turns whether you receive a 
truncated leave hearing — 20 minutes 
each — or whether there is a concurrent 
hearing, in other words, the application 
is heard as though on a full appeal, and 
you will have, in those circumstances, the 
full day or the appropriate amount of time 
fully to develop the argument. But the 
decision of whether or not to list a matter 
in the Court of Appeal as leave only or 
concurrently is done on the basis of the 
written submissions addressing that topic 
in the Summary of Argument.

Written Advocacy
A CPD Presentation to the members of the NSW Bar 

By the Hon T F Bathurst AC, Chief Justice of NSW (Chair) the Hon Justice A S Bell,  
President of the Court of Appeal of NSW and Mr Justin Gleeson SC, Banco Chambers

17 November 2020, Banco Court

Ph
ot

o 
by

 G
ill

ia
nn

e T
ed

de
r



16  [2021] (Winter) Bar News

ADDRESS

So also, during these COVID times, many 
interlocutory motions have been decided 
solely on the papers. It remains to be seen 
whether that will continue, at least in part, 
post-COVID, but it is another area where 
the advocacy may be conducted solely in 
writing. Finally, costs issues are frequently, 
if not invariably, decided on the papers. In 
a complicated case, much may turn on that 
determination for the parties. 

So, sometimes, the written submissions are 
the only form of advocacy but, even when that 
is not so, they remain extremely important. 
They will often be the first document read 
by judges, for example, on an appeal. Where 
there is a very lengthy judgment, for example, 
I will often read the submissions first to get 
an idea of whether the full judgment is being 
attacked or only aspects of it.

The second key point is to know and 
comply with the applicable rules. Now by 
the applicable rules I do not simply mean 
technical rules of court such as in relation 
to page length, font size, margins or matters 
to be addressed, all of which are important 
and which are there for a reason. Instead, I 
am talking about the more substantive rules. 
One particularly important rule for appeals 
relates to the need to identify as an adjunct 
to your written submissions findings of 
fact which are challenged and those which 
it is contended should have been made: see 
Uniform Civil Procedure Rules r 51.36(2). 
The Court of Appeal has recently addressed 
the significance of that requirement in 
Magann v The Trustees of the Roman Catholic 
Church for the Diocese of Parramatta [2020] 
NSWCA 167 at [55]–[56]. As I said there:

'… that procedure [of identifying the 
challenged fact] does not represent a 
procedural option. Adherence to it is 
important for at least three reasons. 
First, it serves to focus the mind of the 
lawyer drafting the submissions on 
precisely what factual errors are relied 
upon to underpin the appeal, and 
whether there is a proper basis in the 
evidence to challenge that finding or 
those findings. Secondly, adherence 
to the rule is important as a means of 
putting the respondent on fair notice as 
to the level of detail at which the decision 
at first instance is to be challenged. 
Thirdly, adherence to the procedure 
is vitally important in delineating this 
court’s task on an appeal and assisting 
the court with all the relevant evidentiary 
references. The high volume of appellate 
work conscientiously undertaken by this 
court demands that practitioners who 
should have the closest familiarity with 
the evidentiary record in a given matter, 
frequently running to thousands of pages 
of documentary evidence and transcript, 

assist the court with precise and accurate 
references to that record, as required by 
the rules, in respect of those findings 
of primary fact which are sought to 
be challenged.' 

Having a complicated fact-intensive 
judgment thrown at you without real 
specificity as to the key factual findings 
challenged, what the relevant evidentiary 
references are, and what different findings 
should have been made is unsatisfactory. 

But beyond compliance with the technical 
rules, you must have thought about and 
tailored your written submissions to the nature 
of the appeal. For example, where factual 
findings are challenged, were they affected by 
considerations of credit and/or demeanour or 
were they simply based on inferences drawn 
from documents? That is an important matter 
to consider and address in writing because, as 
you know from Robinson Helicopter Co Inc 
v McDermott (2016) 331 ALR 550; [2016] 
HCA 22 and Lee v Lee (2019) 266 CLR 129; 
[2019] HCA 28 the standard of appellate 
review of factual findings will be influenced 
by that consideration. It is a matter which is 
often overlooked, so you really have to have 
your attacks nuanced by reference to those 
substantive principles of law, and the recent 
decision in White Constructions Pty Ltd v PBS 
Holdings Pty Ltd [2020] NSWCA 277 is an 
example of that. 

Similarly, in written submissions where 
the appeal involves a challenge to an exercise 
of discretion, you need to remember what 
the plurality of the High Court said in 
Macedonian Orthodox Community Church 
St Petka Incorporated v His Eminence Petar 
The Diocesan Bishop of Macedonian Orthodox 
Diocese of Australia and New Zealand (2008) 
237 CLR 66; [2008] HCA 42 at [120], 
namely that when a court is invited to make 
a discretionary decision to which many 
factors may be relevant, it is incumbent on 
the party contending that attention was not 
given to particular matters to demonstrate 
that the primary judge’s attention was drawn 
to those matters, at least unless they are 
fundamental and obvious. 

So these are all rules, some very technical, 
some more substantive, that you have to 
be aware of when you are preparing the 
written submissions, because it means that 
you are not on the back foot immediately 
with the court asking you questions such 
as: 'is this in truth a discretionary decision 
or an evaluative one?', or 'was demeanour 
an issue?'

The third point is that structure is all 
important. Use headings, subheadings, 
cross-references and signposts. Enumerate 
reasons for the conclusions you argue 
towards. The Chief Justice always used to say 
that there were seven reasons in support of an 

argument. He did not always get past three 
but enumerating your reasons for arguing 
towards a particular conclusion has a number 
of benefits. First, it acts as a discipline for 
the author of submissions to break down 
and refine the argument. Secondly, it assists 
the logical presentation of an argument, 
because it forces you to isolate the steps in an 
argument and also to prioritise which are the 
stronger arguments. Doing that means that 
the most persuasive arguments can usually 
be presented first, which generates a certain 
rhetorical momentum as the weight of 
reasoning grows as the argument progresses. 

If you are the respondent, structure is also 
important in written submissions. If the 
appellant’s submissions lack structure, use 
your submissions to impose structure on 
them, and then to dismiss them. It is a great 
old debating technique — summarise your 
opponent’s argument and then knock it 
down. Having the ability to summarise or 
to impose structure on the arguments allows 
you, in a sense, to control the debate. If there 
is no structure there to start with, you will 
assist the court by putting structure to it 
or you will have a chance to persuade the 
court to adopt your structural framework 
for its analysis. If the appellant does have a 
good structure, make sure you engage and 
respond to it, otherwise there will be ships 
passing in the night.

The fourth key point is a short one — that 
is, length is not synonymous with quality. 
Page limits operate as a very useful tool to 
focus the argument, to separate the wheat 
from the chaff, and to cut to the essence of 
the issues. 

Fifthly, ensure factual and legal accuracy, 
grammatical correctness and basic matters 
such as spelling. I know it sounds obvious and 
we tell it to our children when they are doing 
their essays, but there is nothing less impressive 
than a shoddily presented written argument; 
you immediately lose the confidence of the 
court. Related to that, references to evidence 
and authorities must be given and they must 
be precise as well as accurate. Submissions 
which simply assert that 'there was evidence 
to support proposition x' or that 'a particular 
finding was contrary to the evidence' without 
identifying that evidence, are next to useless 
and it will only irritate the court.

Bathurst CJ: Additionally, where you are 
dealing with an appeal from something 
which might involve a discretionary decision, 
involving what is now called judicial 
restraint, or an evaluative decision, if that is 
controversial make it clear at the outset what 
the appropriate line is in your submission 
and why that is so. We spend a lot of time 
these days arguing about whether decisions 
are discretionary in the House v The King 
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(1936) 55 CLR 499; [1936] HCA 40 sense, 
or evaluative, and it is important that you 
address that in your written submissions.

Gleeson SC: My first point would start with 
a question of perspective or prism. One of 
the things we are good at as barristers is 
advocacy and traditionally that might be 
three to five days a week in court. Some of us 
might feel that writing our advocacy is not 
as good as presenting it in person. The reality 
is, as the Chief Justice has said, the world 
has moved in that direction and it will only 
move further, so written advocacy is going to 
be central to our craft. 

One of the strengths we have at the Bar 
over solicitors is that we are in fact practising 
advocacy, whether written or oral, at least five 
days a week. Every day of the week I would 
think almost everyone at the Bar, across 
almost every field, is doing some writing 
and all of the writing is for judges or arbitral 
tribunals or like bodies. What that leads me 
to it is the first point, namely that we need 
to try and put ourselves in the position of 
the judge or the tribunal. If you are on that 
side of the Bar table, what would you find 
easy to read, helpful when you are preparing 
for the oral hearing, attractive in style and 
persuasive? I think the biggest challenge for 
us is to make that mental leap: what is it that 
the judge is looking for? And just as we are 
spending more time in written advocacy, 
it is worth sparing a moment of sympathy 
for the judges. They are spending a lot more 
time reading. It is how we can help them to 
get most quickly to the strength of our case 
which is our basic challenge. 

The second point is stating the issues in 

the case simply, fairly and with balance. 
Now that ought to be straightforward; in 
many submissions I see it is not. The parties 
cannot even agree upon the issues and they 
cannot state them fairly and adequately and, 
I imagine, from the judge’s perspective, that 
it must be just a fraction annoying that the 
parties cannot even identify clearly what 
the issues are that the judge is being asked 
to decide. Once we look at it through the 
prism of the judge or perhaps the arbitral 
panel, those people have to, in most cases, 
sit down and write a judgment and they 
know they must properly identify the issues 
they are being asked to decide as that will 
be an appealable error, or potentially in an 
arbitration, that will be a due process ground 
of appeal. We as barristers have to help them 
to make sure that at least that part of the 
process can be done easily and accurately.

My third point is that once you have 
done all the preparation for the case, 
have you then put the entire submission 
aside, sat down and asked 'what are the 
ultimate propositions of fact or law that I 
am contending for in summary form and 
in propositional form which, if the court 
accepts, will win the case?' 

Now if one takes for example the style 
used by the Commonwealth Solicitor-
General from time to time (I am not 
particularly referring to myself), while some 
might regard it as overly formalistic, what 
happens is the statement of the case will 
say 'these are the issues' and then it will say 
'we contend for the following four or five 
ultimate propositions.' 

Taking up the President’s point about 
structure, the balance of the written 

document will then simply follow those four 
or five propositions and it will say to the 
court 'this is how you get from the primary 
facts or from the legal authorities to the 
ultimate proposition'. Now a huge amount 
of work is required in producing what in the 
end will be only half a page of the written 
submissions, but I imagine for judges of any 
court to get that sort of material where you 
know that is what this person is ultimately 
contending for in order to produce victory 
would be very helpful in preparing for the 
hearing and in ultimately deciding the case.

The fourth matter, and I think this has 
been taken up by the Chief Justice and 
the President, is that most often we write 
submissions and we just get straight into our 
version of the facts or the law. We do not 
think enough about the 'meta-tools' which 
the judges have to use in order to write a 
good judgment that might itself survive 
appeal. If we are in an area of discretion, 
the meta-tools, some of which have been 
mentioned, include: what sort of discretion 
is it? What sort of review is available to the 
court? Is it a House v The King review? Is it an 
evaluative judgment? What are the factors 
relevant to the discretion?

Another one mentioned by the President 
is the degree of deference that needs to be 
shown to the fact-finding below but there 
are others. In ordinary fact appeals, there are 
some principles of law which the court must 
comply with, such as, where appropriate, 
those contained in Jones v Dunkel (1959) 
101 CLR 298; [1959] HCA 8 or Blatch v 
Archer (1774) 1 Cowper 63; [1774] 98 ER 
969. I think it is helpful in the submissions 
to address those matters explicitly, and 
not simply to leave it to the court to work 
out which level you are asking the court 
to decide. 

The same is true with legal principles. 
I remember Justice McColl once said to me 
that one of the biggest changes she found 
when she became a judge was that, as a 
barrister, you make arguments of law but, as a 
judge, you have to decide whether the matter 
is bound by ratio? Is the matter completely 
open? Can you reason by analogy? Do you 
have a duty pursuant to Australian Securities 
Commission v Marlborough Gold Mines 
Ltd (1993) 177 CLR 485; [1993] HCA 15 
to follow another court unless it is plainly 
wrong? Those matters should be addressed 
in written submissions.

My final point is personality. The best 
written submissions I have seen are where 
you can actually see the personality of the 
advocate on the page in the way they have 
constructed an attractive submission, and 
you can almost hear them delivering it orally. 
When they do come to deliver it orally, that 
can be very effective.

The Hon T F Bathurst AC, Chief Justice of NSW
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Bathurst CJ: One of the difficulties I suppose 
with personalities is often that written 
submissions are written by someone who 
does not deliver the oral submissions, but that 
does show the importance of all parties who 
are responsible for presenting the case having 
input and expressing their views. 

Written advocacy at different levels: 
interlocutory, trials and appeal

Bathurst CJ: The next matter which the 
two panellists are going to speak about 
is written advocacy at different levels. It is 
self-evident that oral techniques are different 
depending on whether you are conducting a 
trial or arguing an appeal, but so are written 
techniques, and it is an important issue.
Bell P: Let me start with interlocutory 
matters. Occasionally interlocutory matters 
are set down as special fixtures, but more 
commonly they are heard on designated 
motions days or in lists where there will 
be multiple interlocutory matters facing 
the judge who will have to deal with those 
matters, often on the spot. It is tactically 
shrewd in my view to prepare a very short, 
generally no more than three or four-page, 
written outline in support of your argument. 
It should identify very clearly in a very 
structured way the relief sought; the relevant 
rule(s) of court engaged; the evidence relied 
on; a short outline of the relevant principles; 
and a short outline of your argument. That 
form of submission gives a busy judge, in 
a busy list court who will be keen to deal 
with the matter on the spot if he or she can, 
a very handy and accessible framework in 
which to deliver reasons. That is a reason 
for relative brevity rather than length. 
A written submission of 10 pages or more 
on an interlocutory motion will generally 
be excessive and counterproductive, 
particularly when one is dealing with matters 
of practice and procedure, security for costs, 
amendment, discovery etc, the principles of 
which will be very well known to the judge. 
Unless someone is taking some novel or 
arcane point, there is no occasion or need to 
recite at length the relevant principles.

Let me come to trials. I want to make 
a distinction between opening outlines 
and closing submissions. I think opening 
outlines are very valuable. In some areas they 
are mandatory; in others, they are optional. 
It is not the occasion to put your final 
submissions. It is the occasion to capture 
the judge’s attention and interest and that 
dictates an identification of the key issues 
that will arise in the case, how the case is 
formulated, whether it is a case that is going 
to turn on factual contests and, if so, whether 
those are the subject of oral conversations or 
whether it is essentially a documentary case. 
The opening is a very good way, particularly 

if you are the moving party, to get into the 
judge’s mind, even in advance of your oral 
opening. A judge will appreciate having 
such an overview, especially if faced with a 
large court book or tender bundle and lots 
of affidavits. 

But of course, a written opening has to 
have very much in mind where you want 
to end up in the case. I used to think of 
submissions at first instance as an organic 
document. I would often draft a longer 
written opening anticipating where I wanted 
to end up in the case. In addition, I would 
often write the legal argument in advance, to 
make sure I knew what I needed to establish 
as I went along. 

Setting out the relevant legal principles is a 
very good discipline for fashioning what you 
seek to prove by way of evidence and what 
propositions you seek to establish in a cross-
examination. Now, generally, you would not 
have that in the opening outline, but I would 
often have written that at the outset for my 
own purposes as a framework, knowing that 
I would use it in final submissions at the end 
of the case.

My advice in terms of closing submissions 
is to write them as you go, and indeed to 
start them before the case commences. 
That may involve repurposing an opening 
submission, but it is helpful to think of the 
process as organic and, as you cross-examine, 
for example, you can populate that organic 
document with key witnesses’ evidence on 
particular issues. This technique also has the 
benefit of ensuring consistency — you know 
where you want to go, you build your case, 
you feed the evidence into your case. If you 

are a silk, you work with your juniors for them 
to feed the evidence into a clear structure. 
Obviously you can chop and change the 
structure as the case develops — we all know 
what litigation can be like with unforeseen 
twists and turns — but it is something which 
one should develop organically. 

In large, complex cases, I would also often, 
as part of the written submissions, have in a 
separate section what Justice Santow used 
to call 'the findings of fact contended for'. 
These can appear in a separate section of the 
submissions, rather than just a discursive 
chronological account of the evidence. 
Isolating the key findings contended for is 
useful because the judge has to make findings 
of fact, as opposed simply to regurgitating 
the narrative, and the key findings of fact 
are the ones which will lead to your success 
or failure in the case. So if you prepare that 
with the evidentiary references, it can be 
very useful indeed. The judge will be hugely 
assisted by having a document that clearly 
sets out the findings of fact and he or she 
can then ask the other side what they take 
issue with and, where there is no issue taken, 
the judge can readily adopt the uncontested 
or uncontroversial findings of fact in the 
judgment. It is a perfectly legitimate way 
to proceed and it is very effective. If you are 
doing the writing, if you have presented the 
facts, whether you are the moving party or 
the responding party, you say 'here are the 
facts' and if the references are valid, they are 
the findings which the court should adopt. 

In preparing final submissions at first 
instance, I had a preference for producing 
as self-contained a document as possible. 
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By that, I mean that where there were key 
passages of transcript or key passages from 
cases, I would tend to set them out in the 
submissions so the judge could read the 
submissions as a standalone document, 
rather than having to turn up volume three 
of the transcript or pull out law reports as he 
or she read through the submissions. Now 
the only danger to that is the word processor 
and its cut-and-paste function. One has 
to exhibit real discipline in that respect. 
Quoting huge slab after huge slab in written 
submissions may be counterproductive. 
There is a balance to be struck. I do think, 
however, that the idea of self-contained 
submissions for a trial judge is valuable.

Turning to written submissions at the 
appellate level, again I differentiate between 
submissions for leave or special leave to appeal 
and final submissions on the appeal. In leave 
and special leave submissions, you are not 
seeking to win the case; you are seeking to get 
your foot in the door; you are seeking to get 
to the next hearing or to get to a concurrent 
hearing and so there is a different forensic aim 
from final appeal submissions. Obviously, 
the submissions will be underpinned by the 
ultimate strength of your case, but the forensic 
aim is to satisfy the criteria for the grant of 
leave or special leave. That does not mean just 
reciting the criteria and asserting that the case 
involves matters of importance or key points 
of principle. You have to spell out what the 
principle is, or what the particular significance 
of the case is. The argument should be able 
to be put quite pithily. You have to draw to 
attention that your case stands out from all 
of the others that are competing for a grant of 
leave or special leave. 

With respect to final appeal submissions, 
again structure is all important. Good 
appellate submissions, like good judgments, 
will often start with a clear statement of the 
central issue or issues that the appeal raises. 

Finally, it is worth remembering, 
especially for younger practitioners, that the 
High Court publishes written submissions 
in relation to upcoming cases on its website. 
Look for the written submissions by the 
leading advocates, assisted by the leading 
juniors. You will see a variety of styles and 
I agree with Justin Gleeson’s point about 
'personality'. I am against a 'cookie cutter' 
approach to written submissions just as I 
am against a 'cookie cutter' approach to 
judgments. People have different techniques 
and different styles, and you should play to 
your style and your strengths. You will see 
on the High Court website a variety of styles 
and a variety of quality, but it is generally 
a very high quality, as you would expect, 
and much can be gained and learned from 
observing how the best advocates formulate 
written arguments. 

Gleeson SC: What Justice Bell has given 
us is a fantastic tour through what will be 
the work for much of the Bar, but not all 
of the Bar. If we are appearing in superior 
courts and perhaps some inferior courts, we 
can readily think of this progression from 
interlocutory, through to the first instance 
trial, through to leave and to the substantive 
appeal, and so I agree with everything he 
has said. 

One thing we also need to keep in mind is 
of course that many members of the Bar are 
not always appearing in those courts. Many 
of our members are appearing in a range of 
administrative tribunals, many are doing 
jury trials. So that raises two challenges: 
first, not all cases can be run as if the big end 
of town is behind them, and, secondly the 
written element will vary depending on the 
tribunal in which you are appearing. What 
the President has given us is a fantastic goal 
to aim towards, particularly when we are in 
the superior courts. To the extent that we 
have a broader set of work, we should be 
modifying those principles of necessity to 
meet the case. With that in mind, the only 
comment I would add to the interlocutory 
one is that I agree entirely with the notion of 
the short form document. 

I have heard from a number of barristers 
that they fear that, with COVID-19 and 
with new court practice notes, it is now the 
end for the Bar in terms of interlocutory work 
because it will simply be done in writing by 
the solicitors. My feeling is that this is not 
necessarily the case, as we still have a skill in 
writing for judges and tribunals five days a 
week which can allow us to write that two- 
or three-page document better than those 
who are spending a lot of their time writing 
to their opponents in correspondence, so I 
would not give up on that being work for 
the Bar.

As for the trial, what you have been 
given is a fantastic way of doing the written 
work for a hearing in a superior court if 
you have the resources behind you. I do 
want to throw in that I think first instance 
work across the various jurisdictions we are 
appearing in — courts and tribunals — is 
where you find the greatest variation in 
the style and the practice of submissions. 
While, in some courts, the short outline 
of opening followed by the final grand 
written submission that pulls everything 
together is the 'A grade' to be aiming for, I 
am not sure that is the case, for instance, in 
arbitration, and it is certainly not the case 
in international arbitration with which I 
am familiar. In both the Rules and Practice 
notes of this court and of the Federal 
Court, you will see there is the ability to 
adopt other forms of written advocacy if 
the parties want to. 

Now for those who have practised in 
arbitration in Europe or North America 
there is a creature called 'the memorial'. I 
did not know what a memorial was until a 
few years ago, but it is a lengthy document 
written in advance of the oral hearing which 
pulls together the entire case; includes 
reference to all the witness statements and all 
the legal authorities; and ultimately tells the 
entire story. At first I thought it was a really 
bad document because it is contrary to our 
system of using the pleadings to define the 
issues, then allowing the evidence to unfold, 
and then you put your final story, but the 
memorial is the form that is being used in 
many comparable jurisdictions around the 
world. I can see the possibility, not necessarily 
today or tomorrow, but the possibility that 
it will come into practice in our superior 
courts over, say, the next decade. Done 
well, it is an incredibly powerful document 
because the judge or tribunal looks at it and 
says, before you get to the oral hearing, that 
is your entire case. 

Now, as practitioners in the common law 
tradition, we would say that that cannot 
be right, because everything is going to 
depend upon the oral evidence and the 
cross-examination and so, until you get to 
the hearing, you cannot know what is going 
to unfold. Well, in the civilian tradition, 
which does not like cross-examination as 
much as our President Michael McHugh 
SC (who is present this evening) and I 
like it (or I used to like it), the belief is 
that through the documents, through the 
inherent probabilities of the case, you can 
resolve most factual disputes without ever 
seeing a witness. Now that is heresy within 
our tradition, but my impression is that over 
the last 30 years we are inching towards that 
approach, and we are probably likely to move 
further in the period ahead. So in terms of a 
'stump speech' for the Bar, if we are to keep 
ahead of the game with our skills, I think we 
have to be open to different styles of written 
advocacy which take us even further in the 
direction to which I am pointing. 

In terms of the work at leave and special 
leave hearings and substantive appeals, I 
would agree with what the President has said.

Bathurst CJ: I want to endorse what Justin 
Gleeson said about memorials. It will happen 
to some extent if only because more and more 
cases are not decided on cross-examination 
and the demeanour of witnesses. They are 
decided on what witnesses say, evaluated in 
respect of documentary material or other 
evidence, so I do think that is another reason 
that written submissions will become more 
and more important, whether they take the 
memorialisation form used in arbitration or 
some hybrid form of that model.
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The relationship between written 
and oral submissions

Bathurst CJ: There is nothing worse than 
having written submissions that have a 
total disconnect from oral submissions. It is 
sufficiently important that I have asked each 
of the panellists to spend a few minutes on it.
 
Bell P: One should not think of written 
submissions as an alternative to oral 
submissions, although sometimes that is 
imposed on us by particular rules of court for 
certain types of hearing. Ideally they will be an 
adjunct to oral advocacy and one cannot really 
succeed as a barrister these days without being 
able to do both written and oral advocacy. 

One has to be a fluent, capable oralist, 
on the one hand, but one also needs to be 
a very good writer or, perhaps for the more 
senior barrister, a very good editor of written 
submissions as well. 

It is important that there be coherence 
between the written submissions and 
the oral submissions. Now that can 
sometimes be difficult in practice. In some 
jurisdictions, the written submissions need 
to be on well in advance of, say, an appeal. 
That is certainly the case in the Court of 
Appeal, where written submissions have 
to be filed reasonably promptly after the 
notice of appeal, although we do try to get 
the hearings on very quickly as well. On 
the other hand, in some jurisdictions, the 
written submissions come on much closer to 
the hearing of the appeal. That is still the case 
in the High Court. In such circumstances, 
where there is a gap in time between the 
filing of submissions and the hearing of an 
appeal, if there is a silk involved, he or she 
will not always be as engaged in the case or 
may not even have been briefed at the time 
submissions are put in or may not be the silk 
or the senior barrister who makes the oral 
argument. That can be a problem because, 
after all, both the written submissions and 
the oral submissions represent the argument 
put to the court. They should complement 
each other and they have to be coherent. 

So I would say to the senior barristers that 
if you are briefed on an appeal, do not think 
that your job is limited to presenting the 
argument orally. Your job, if not to write the 
submissions, is to settle them in a detailed 
way, not in a 'once over lightly' way. You 
should aim to make sure that the written 
submissions capture the argument you want 
to put. You have to do the intensive thinking 
at the time the written submissions go on, 
not in the weeks or days before the appeal. 
Otherwise, you will have lost an important 
opportunity as your written submissions 
will already have been filed and read by the 
court and initial impressions will have been 
formed. And so I would urge the senior 
barristers not to treat written submissions as 

just an add-on or something which can be 
'fixed up' with oral submissions. 

A skilful oral address on appeal will 
incorporate reference to the written 
submissions. The best advocates will, when 
making a point orally, tend to introduce it 
without distracting the bench by going to 
the written submissions, but then identify 
where the argument is to be found in the 
written submissions. That way, the issue 
having been opened, the court or tribunal 
can have confidence as the argument is 
developed that the pinpoint references to 
the evidence and authorities are there in the 
body of the document. This will allow the 
judges to focus on the argument, rather than 
laboriously trying to copy down references to 
evidence, citations and the like. They should 
all be in your written document. I remember 
watching Bret Walker’s appearance in the 
High Court in Pell v The Queen (2020) 268 
CLR 123; [2020] HCA 12 and it is a very 
good illustration, as one would expect, of 
the interaction between oral submissions 
and written submissions. That, as you know, 
was a very evidence-rich appeal, with a lot of 
detailed references. Walker’s technique was 
to say 'you will find these references in [13] 
or in footnote 29' and there all the references 
would have been collected. He was not 
allowing the necessary detail to obscure the 
clarity, flow and force of his oral argument 
but, at the same time, he was assuring the 
court that what he was saying was supported 
by the evidence and that the references 
would be found in the written submissions. 

Now sometimes, of course, as you prepare or 
re-focus immediately before an oral hearing, 
there will be references you want to add. My 
technique used to be to say — 'can I take the 
court to [13] and could I ask your Honours 
to add the following references'. That way 
the reference is not just being written down 
in the judge’s notebook, but is being written 
down in the submissions, next to the points 
for which it stands and supplementing the 
references you have already given. 

When hearing an appeal, it is useful for 
the barrister, when moving on to a particular 
issue, to identify where the issue is dealt with 
in the primary judgment, in the appellant’s 
written submissions, in the respondent’s 
submissions and in the reply so that when 
the court comes to write a judgment dealing 
with the issue, it has a useful collection of all 
of the relevant material.

The final point I would make is this: 
if you believe, as I do, in the power of oral 
advocacy, do not leave critical documents 
buried in written submissions. The oral 
submissions are the occasion to take the court 
to striking pieces of evidence. We have all had 
the experience where the gist of a particular 
document or a letter or an invoice might be 
referred to in written submissions, but there is 
great benefit in taking the court to the actual 

document, depending on its significance. 
Similarly, with respect to key portions of 

transcript. Although you might have referred 
to the key passage in written submissions and 
even extracted a section of it, it is sometimes 
more powerful to take the court to the actual 
transcript, because it allows the judges to 
roam a little before and after the particular 
passage you want to emphasise. You might 
think that there is something very good in 
the particular passage, but there might be 
something even better in the context of that 
cross-examination and what you will find is 
that often when the court is taken to a piece 
of evidence, whether it be documentary or 
a portion of the transcript, even though it 
is referred to in the written submissions, 
one judge or another will say, 'I see that this 
line of cross-examination started with this 
question' and they will trawl through the 
document, often in a way that can be very 
useful and very revealing — a fresh set of 
eyes is looking at something but in its fuller 
context. This illustrates the point that one 
should not be overly reliant on one or other 
of the elements of advocacy, the written 
or the oral. They complement each other 
and, used properly, represent the complete 
package of contemporary advocacy.

Bathurst CJ: I agree with what Justice Bell 
has said. Another issue relevant to both written 
and oral submissions in the Court of Appeal is 
that you might have 20 or 30 key documents 
which are buried in 12 volumes of material. 
Now you can ask a judge to go through all 12 
volumes or to look at one here and one there. 
Another way of doing it, which I often found 
useful, was to pull the key documents out and 
put them in a separate folder and hand that 
to the judge so they have the 12 or 15 best 
documents. They do not have to wade through 
the entirety of the material and, human nature 
being what it is, while I am sure they look at 
everything else, they really focus on the key 
documents and it helps. But do not hesitate 
occasionally to extract your best documents in 
your written submissions. 
 
Gleeson SC: On this theme of coherence 
between the written and the oral 
submissions, it is interesting to think about 
two aspects. One is what is happening 
during the presentation of the appeal, and 
how the interplay between the written and 
the oral submissions is exerting persuasion 
on the mind of the judge. We barristers 
think we have a mysterious power over what 
happens in that moment of persuasion when 
a judge’s mind actually turns or changes but 
no judge ever explains it. That is part of what 
we are trying to do by weaving the written 
and the oral together and that can, of course, 
play out in various ways. A very fine barrister 
like David Jackson QC on receiving a very 
hard question from the bench would give 
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his answer to it, but he would know that he 
could come right back to the next part of 
his written submissions as if they were his 
battle jacket, which was almost impossible 
to penetrate. I have never seen a court land 
a fatal blow on David Jackson. I have seen 
courts land fatal blows on me and many other 
people. But he uses the written submissions 
in this way. Their structure give him the 
protection that he could always move back 
and say 'your Honour I am now looking at 
[10]', so that is one form of interplay. 

Justice Bell mentioned Bret Walker. 
I think he uses written submissions slightly 
differently. He weaves between the oral and 
the written, not always requiring the court 
to read the part of the written submissions to 
which he is referring, but using it to identify 
where the further detail can be found. I saw 
him on one magnificent occasion in the High 
Court, in the Bell Group (in liq) v Western 
Australia (2016) 260 CLR 500; [2016] 
HCA 21, a matter where he had signed his 
name to a submission and I am sure he had 
read and approved every word of it. It was 
the most complicated submission on the 
transitional provisions of the Corporations 
Act 2001 (Cth) that I have ever seen. It went 
for about five pages and I could see the High 
Court justices thinking, well how is even the 
great Bret Walker SC to deal orally with this 
exceptionally complicated argument? When 
he came to it, at a point in his argument where 
he was otherwise ahead, he said, 'well, your 
Honours, I have advanced that argument in 
my written submissions and I cannot improve 
on it'. He just looked at the Justices straight in 
the face and dared them to ask him to explain 
and improve his written argument. Not one 
of the seven High Court justices was game to 

invite him to do so, and so the case just moved 
on. So that was part of the 'dance' between 
the oral and written submissions. 

With other fine advocates, for example 
Neil Young QC from Melbourne, he again 
will have a different approach because he 
does not like to lose any battle or leave any 
prisoner on the field. He will make sure that 
as he goes through his submissions, he has 
got the judges reading each paragraph and 
raising their questions if they have them, 
but he will really make sure that no part of 
the written submissions has escaped from or 
been evaded by a judge. 

So there are very different ways of doing 
it — reflective of different personalities. 
But what that is aiming towards is, hopefully, 
this magic moment during the oral argument, 
as if one was before a jury, where you have 
actually got the judge or judges persuaded 
that you are right. Now they still have to do 
all the further thinking and they have to write 
a quality judgment, but that is what we are 
trying to do on the day. 

An element we sometimes forget is that, 
when the judge comes to write the judgment, 
assuming it is reserved, they have now got 
the written submissions, they have got their 
memory of the oral argument and they have 
got a transcript. I often wonder, if you have 
departed too far from the written submissions 
during oral submissions, whether you have 
in fact created an unnecessary confusion, 
because the judge who then has to go back 
and read the transcript will be reading a 
different presentation of your argument. In 
a perfect world, what you have created orally 
will follow reasonably closely what is in 
writing. Now structure is often hard to keep 
because judges are difficult creatures, but if 

there is a structure in the written transcript 
of your oral submissions, it should then be 
easy for the court, if it wishes, to go back 
and re-read how you develop a certain point.

The final thing I want to mention is an 
ethical point. As we are moving further 
towards written submissions, it is still 
inevitably the case that, no matter how much 
care you have put into them, just before the 
hearing you may think of a better authority or 
a better argument or perhaps some aspect of 
the facts that you have not dealt with in writing 
but you do propose to deal with orally. Now 
I am not sure that the Bar has a clear rule or 
practice on it, but I think best practice would 
be the very old-fashioned practice which is, if 
the point is genuinely new or is likely to take 
your opponent by surprise, you notify them 
of it as soon as you have thought of it, even 
if that is only 24 hours before the hearing. 
24 hours’ notice is better than dumping it 
on your opponent in the course of the case 
which can provoke unnecessary aggravation 
and I think, if the point is sufficiently new, 
with your opponent’s consent, you would seek 
to give the additional authority to the court 
beforehand so it is not taken by surprise.
Bell P: I would agree with that. When that 
happens the court will obviously be concerned 
to ensure that the other side has enough time 
to deal with the point. Sometimes counsel are 
invited to deal with it, depending on how far 
in advance they have received the new point, 
on the spot if they feel able, or to deal with 
it partly on the spot but to supplement in 
writing. But it is important, if it is genuinely a 
new point on appeal, to commit it to writing 
so there is no confusion about what it is, and 
to communicate it as expeditiously as possible 
to the other side. Practitioners should know 

Top left – Bench consisting of Justice F Gleeson, President A Bell and Justice P Brereton; Top right – Mr D Hooke SC with Mr H Chiu; 
Bottom left:  Mr C Barry QC with Mr M Tanevski; and Bottom right:  Ms A Horvath
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that, if a point is genuinely sought to be 
raised, and it is arguable, they should consent 
to it being provided to the court. No silly 
games about 'no we do not consent to it' in 
order to hold it back, because it also affects 
the court’s view of the matter. 

Just as it is unfair to spring a fresh 
argument on your opponent, it is also 
actually unfair to the court. Appellate 
judges spend a considerable amount of 
time in advance of the hearing reading the 
materials and thinking about the issues, so 
the oral hearing is very important for the 
judges. It is our opportunity to ask the 
questions which are concerning us. It is our 
opportunity to clarify matters which may be 
obscure either in the primary judgment or 
in the written submissions, and that is what 
we think about when we prepare to hear an 
appeal. So it follows that, if there is to be 
a fresh argument, we should know about 
it so we can think about it and whether 
it is cogent. We also think about whether 
it is fairly raised, whether it is a pure legal 
argument, and whether it was put at first 
instance. These matters can eat up time at 
the beginning of a hearing if there is an 
attempt to raise something without notice, 
and then you run the risk of the need for 
a second day or of an adjourned hearing 
which is in no one’s interests, particularly 
from a cost point of view. It is much better 
to have everything heard at once.

Bathurst CJ: I would just add to that, if 
new points are dropped on you, do not feel 
frightened to say you are not in a position 
to deal with them if you are not. Courts are 
sympathetic to that. 

Court of Criminal Appeal

Bathurst CJ: I want to say a few things about 
the Court of Criminal Appeal, I will try not 
to be repetitive but it must be remembered 
that a lot of what has already been said is 
equally applicable to advocacy in that court 
as it is to any other court. First, it is important 
to remember that the judges are busy. It is 
common in the Court of Criminal Appeal 
for judges to sit three days per week on cases 
in which there is one conviction and possibly 
three sentencing appeals to be heard on any 
given day. It is a different structure to the 
Court of Appeal and it is necessary because 
of the volume of criminal appeals that are 
filed. It follows that the judges have relatively 
limited reading time for written submissions 
but, conversely, it makes the written 
submissions all the more important and it 
means that focussed written submissions 
are vital for a good criminal appeal. Now in 
those circumstances, whether dealing with a 
conviction or a sentence appeal, I think it is 
most helpful at the outset to summarise the 
propositions which are sought to be made 
and submissions should only elaborate on 

those propositions to the extent necessary. 
Now dealing in particular with conviction 

appeals, it is important that there is an 
accurate and concise statement of the 
Crown and defence cases. As more and 
more conviction appeals are based on the 
suggestion of an unreasonable verdict, that 
ground should be supported by a summary 
of the actual matters which may cause a 
court to entertain a reasonable doubt as to 
conviction. It is no good making a whole 
lot of propositions without focus because it 
will often only be one or two things that will 
convince the court that, notwithstanding 
the advantage a jury had, there is reasonable 
doubt in respect of the verdict. 

Now in a case where a point you want to 
raise was not taken at the trial, be upfront 
about it and identify precisely why the point 
should be available. You all know that some 
judges mutter more about rule 4 of the 
Criminal Appeal Rules (NSW) than others. 
I do not get very excited about rule 4, but 
other judges do. Ultimately, if there is an 
arguable miscarriage of justice, the point 
will be allowed; if there is not, the point is 
probably not very good anyway. 

Now in one sense, insofar as the Crown 
is concerned, the reverse applies. In a case 
where the Crown seeks to rely on the proviso, 
rather than simply referring to it, it should 
summarise why it should apply. I have been 
very tempted to cause a ruckus by saying, 
when the Crown puts in one or two words 
to the effect that 'if we are wrong on this, 
the proviso applies', that they have given no 
reason for it, therefore I would reject it. I 
would not make myself very popular but it 
might be salutary. 

Now although there are no page limits on 
submissions in the Court of Criminal Appeal, 
remember, as the President has said, good 
submissions do not necessarily mean long 
ones. Make sure your argument is not buried 
in a mass of peripherally relevant factual 
material. Although you may have more than 
one ground of appeal, concentrate on your 
best grounds as that will focus the judges’ 
attention on where you really want to go. 

So far as citations are concerned if, for 
example, there is a High Court decision 
which is unambiguously determinative on 
the issue, there is no need to cite numerous 
Court of Criminal Appeal authorities which 
follow it or predate it. Judges assume cases are 
cited for a reason other than to demonstrate 
the breadth or depth of counsel’s research. 
Anxious parades of knowledge are not 
helpful to the determination of issues.

Finally, as has been said, make the most 
of your written submissions by speaking to 
them. If there is a disconnect between your 
written and oral submissions, you will fail 
to optimise the value of either of them. It is 
important to remember that both play a vital 
role in the advocate’s toolkit. 

Does the panel has a view of the appropriateness 
of footnotes in written submissions as opposed 
to in-text citations? Is it preferable to put 
citations in the body of the text, in the 
footnotes, or at the end of the document?

Bathurst CJ: For my part I do not think 
it matters very much, but make sure the 
things you really want a judge to look at 
are in the written submissions rather than 
in footnotes. 
Bell P: Footnotes, not endnotes. There is a 
question also about a preferred font. Now I 
am not going to answer that, I am not going 
to 'bless' a font or otherwise. But what I would 
say is that judges and barristers have to do a 
lot of reading and when you get a document 
which physically is difficult to read because 
it is in small font, is not appropriately 
spaced, or is not broken up with clear sub-
headings, it is a much harder document to 
read. It is not a matter of substance, but 
just as a matter of the facility of reading it, 
and you can do yourself a great disservice if 
you do not actually put some thought into 
the production of the physical submissions. 
People who try and cram text because they 
are trying to cheat a page length by using 
tiny font or avoiding proper gaps between 
paragraphs are actually doing themselves 
a disservice, because it is extremely hard 
to read and thus difficult to absorb the 
substance of the written submission. 

In relation to sentencing submissions in the 
District Court, the questioner has seen some 
very thorough and lengthy submissions, 
reproducing great technical chunks of text 
from cases and legislation, but has also seen 
some for matters of a similar substance and 
complexity which are simple brief dot points 
which run to no more than a page. What is 
the preferred approach?

Questions
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Bathurst CJ: I do not think that question 
is capable of a 'yes' or 'no' binary answer. 
It depends on the case and it depends on 
the issue. The submissions should be short 
but no shorter than is necessary to get the 
propositions across. They should be of 
sufficient length to do that. 

In complex matters, in my experience, 
submissions can easily go over 100 pages 
without judges complaining or putting page 
limits — is there a strong preference either 
way on this front?
Bathurst CJ: I think that that question 
must relate to the Court of Criminal 
Appeal where it does sometimes happen; in 
fairness because the parties, quite properly, 
are trying to present the factual basis of the 
Crown and the defence cases. If you must 
do it, can I emphasise what I said in relation 
to Court of Criminal Appeal submissions 
—put your key points somewhere near 
the front. Focus on the part of that mass 
which is really relevant to the jury verdict 
being overturned. 
Bell P: Can I just add that in a commercial 
context, a great deal is invested in the 
case, the preparation and the development 
of the arguments and so forth. On the 
one hand, there is a tendency to set it all 
out in the written submissions, but it is a 
really good discipline to try and make the 
written submissions as concise as possible. 
Sometimes it is not wholly possible, but 
it tends to make for a better document. 
I remember going up in front of Justice 
Allsop when he was a judge of the Federal 
Court to get some directions in relation 
to an appeal and my leader wanted 50 or 
60 pages for submissions. Justice Allsop 
said 'no, 20 pages', and it was actually very 
salutary, because we were able to confine our 
argument to that length. It was a bit more 
work, but they were better submissions than 
they would have been if they were in a 60 
page document, which would have lost the 
court, or run the risk of losing the court’s 
focus and interest. It is a bit like those 
High Court three-page outlines which are 
a relatively recent phenomenon, in the last 
10 years or so. They show that you can boil 
down and refine your argument the more 
you think about it, and focus on what is 
really important in a matter. Obviously 
the position is different as between trials 
and appeals.
Gleeson SC: I will only add that I think 
that page limits will eventually take over 
in every matter. They are not only for 

discipline, but actually to preserve equality 
between the parties because if one party 
provides 70 pages and the other 30 pages, 
there can be unfairness.

My question concerns reply submissions, 
particularly in civil appeals. Could the panel 
address the best way to enhance or refine the 
arguments without repeating what is said in-
chief, and perhaps, at the same time, by not 
just attacking what I might describe as the 
low hanging fruit?
Bell P: I think reply submissions are 
obviously the opportunity to signal if 
there is something contentious in a factual 
or procedural sense in the respondent’s 
submissions or if there is something which is 
just not accepted. I agree with the sentiment 
of the question that reply submissions 
should not be repetitive. There is a lot to read 
anyhow and the key arguments should have 
been put out in front. 

Sometimes if there are notice of contention 
points, they have to be dealt with. If there 
are matters which require explanation, for 
example, if some portion of the evidence at 
trial has been referred to but has not been 
put in proper context by your opponent, 
you would use the reply submissions to 
contextualise it, but that is certainly not an 
invitation or avenue for repetition.
Gleeson SC: Reply submissions are one 
area where the common law is out of step 
with practice in civil law countries and in 
international arbitration, where our idea of 
plaintiff, defendant, plaintiff in reply is just 
not accepted. In comparable jurisdictions, 
the principle of equality means you each get 
a first round and either that is it, or you each 
get a second round which will be shorter, 
but of the same length for each party. 

I am increasingly coming to the view 
that there is a potential for unfairness in 
our system where the plaintiff gets two 
turns at it with more pages and often 
gets more time in court because counsel 
can say, 'I’m exercising my right of reply'. 
That is not just because we know brilliant 
advocates like Roger Gyles QC will win 
cases in reply, and certain other advocates 
would do likewise. It is not just saving up a 
good point, but I think there is a potential 
inequality in giving that further chance to 
the moving party. 

As I recall the original common law 
position, the defendant would sometimes 
be called on to go first and then the plaintiff 
would put on its evidence and make 
submissions. That is just a question to think 

about over the next 10 years as to whether 
we have got the balance right.
Bell P: In some jurisdictions, the reply is 
confined to points of law. The practice 
in the Supreme Court of Queensland 
certainly was when I first appeared there, 
much to my shock. 

Are there some tips that the panel would be 
able to give us in terms of being a respondent 
against a self-represented applicant, where you 
perhaps get large volumes of material which is 
not particularly focussed?

Bathurst CJ: I think you have to focus 
on the core issues. Ignore the irrelevant 
material without disparaging it — it is 
very important to do that. Bear in mind 
the judge will have the instinct, to the 
extent that he or she can, to help the 
unrepresented litigant and will not thank 
you if you are putting submissions in highly 
technical terms. Try and keep it simple so 
the unrepresented litigant can understand 
it. You will receive appreciation from the 
judge and it will make it easier. That is the 
best advice I can give. 
Bell P: It is one of those areas that I have 
touched on before although I did not have 
responding to self-represented litigants 
in mind. It is one area where you, as 
respondent, can impose some structure on 
the argument. If you have been in the matter 
for a while, you will have an understanding 
as to what the underlying grievances are and 
it may be that you can organise and impose 
some structure on the argument. So quite 
often what happens is that many earlier 
rounds of related litigation are repeated and 
the whole history of the matter is thrown 
up in a fairly undifferentiated way. We 
had one recently where the barrister said 
there were five points he wanted to make, 
and it provided a form of organising the 
undifferentiated material that had been 
presented by the self-represented litigant. 
That can be very helpful to the court. It is 
also good advocacy because it can give the 
judge or judges a framework within which 
to work through the material.
Bathurst CJ: Can I just say this, thank you 
all for coming and I think that this type of 
seminar where you get to see a few judges 
a little more informally than usual is very 
desirable. I do hope everyone here and 
those people attending online have found it 
interesting and stimulating. BN
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The High Court of Australia has 
unanimously held that proceedings 
commenced by an employee should 

not have been summarily dismissed as an 
abuse of process because they were brought 
for the improper purpose of benefitting his 
trade union. 

Background 

In 2016, Victoria International Container 
Terminal Limited (VICT), applied to the 
Fair Work Commission (‘the Commission’) 
for an approval of the Victoria International 
Container Operations Agreement 2016 (‘the 
Enterprise Agreement’). The application was 
made with the support of the Maritime Union 
of Australia (‘the MUA’), which later merged 
with the Construction, Forestry, Maritime, 
Mining and Energy Union (‘the CFMEU’) 
and formed the fourth respondent (‘the 
CFMMEU’). The Commission approved 
the Enterprise Agreement. Following 
the approval, the MUA brought several 
proceedings against the appellant in reliance 
on the Enterprise Agreement. However, in 
2017, the MUA became dissatisfied with the 
Enterprise Agreement and started publicly 
criticising it. 

Mr Lunt̀ s proceedings 

The first respondent, Mr Lunt, was a 
longstanding member of the MUA for 
more than two decades before it merged 
with the CFMEU. Mr Lunt was employed 
by the appellant until his dismissal in 2017. 
Mr Lunt commenced the first proceeding 
in the Federal Court against the appellant 
claiming that the appellant had contravened 
the Fair Work Act 2009 (Cth) by, inter alia, 
breaching the Enterprise Agreement.

Mr Lunt later sought leave to amend 
the originating application in the first 
proceeding to seek an order of certiorari 
quashing the Commission’s approval of the 
Enterprise Agreement on the grounds that 
the approval was beyond its jurisdiction. 
The court refused leave to amend, and Mr 
Lunt commenced fresh proceedings in the 
Federal Court (the second proceedings) and 
sought the same relief as sought in his leave 
application in the first proceedings.

The appellant sought summary dismissal 
of the second proceedings on the basis that 
it was an abuse of process. It contended 
that the CFMMEU was the true moving 
party behind the proceedings, with Mr 
Lunt being deployed as a ‘ front man’ to 
conceal the CFMMEU’s role. The appellant 
further argued that Mr Lunt̀ s evidence was 
unreliable, relying on Mr Lunt’s intentional 
destruction of his mobile phone as going to 
the credibility of his account of the nature of 
his involvement in the proceedings. 

The respondent denied this allegation and 
argued that he sought an order to quash the 
Commission’s approval of the Enterprise 
Agreement by reason of his concerns about 
its conditions and the manner in which it 
was made. 

The decision of the Federal Court 

Rangiah J found that the MUA and 
CFMMEU had funded both proceedings 
and that the MUA ‘was heavily involved 
in obtaining and communicating Mr Lunt’s 
instructions in application seeking leave to 
amend the originating process in the first 
proceedings.’ His Honour also found that 
the MUA and CFMMEU were unwilling 
to bring proceedings in their own names 
because of the perceived risk that they would 
be refused relief on discretionary grounds 
because the MUA acquiesced in approving 
the Enterprise Agreement and delayed in 
bringing an action against the appellant. His 
Honour concluded that Mr Lunt may have 
had his own concerns about the merits of the 
Enterprise Agreement, but those concerns 
were not sufficient to motivate him to 
commence proceedings to have it quashed. 

For these reasons, his Honour formed 
the view that the CFMMEU had engaged 
Mr Lunt as the ‘ front man’ in both 
proceedings and that it would bring the 
‘administration of justice into disrepute’ to 
permit the CFMMEU to employ Mr Lunt as 
a ‘ front man’ to bring the second proceedings 
‘to challenge the approval of the Enterprise 
Agreement while avoiding scrutiny by the 
court of its acquiescence in the approval of, 
and reliance upon, the Enterprise Agreement’. 
His Honour allowed the appellant’s 
application, and summarily dismissed the 
proceedings on the basis that Mr Lunt had 
brought the proceedings not to vindicate his 
own right but rather for an ‘illegitimate and 
collateral purpose’. 
Full Court of the Federal 
Court̀ s decision 

Mr Lunt successfully appealed to the Full 
Court of the Federal Court. The Full Court 
considered that ‘where a person has commenced 
or maintained a proceeding desiring to 
obtain a result within the scope of the remedy 
sought, the presence of a motive or reason for 
pursuing a proceeding which may be fulfilled 
as a consequence of obtaining the legal remedy 
which the proceeding is intended to produce, 
does not ground an abuse of process’. The Full 
Court held that because Mr Lunt sought 

Abuse of process in bringing 
proceedings for the benefit of another

Parisa Hart reports on Victoria International Container Terminal Limited v Lunt [2021] HCA 11

‘If the integrity of the court can be 

protected by remedies less drastic 

than a permanent stay of proceedings 

then there is no justification for a 

court to go further than necessary 

to protect its processes by denying a 

party the liberty of a fair hearing’ 
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to obtain a result within the scope of the 
remedy sought by the second proceedings, 
‘there was no impropriety of purpose and hence 
no abuse of process’. The Full Court further 
concluded that the circumstance that Mr 
Lunt may have been motivated by the desire 
to benefit the CFMMEU with the relief 
sought did not change that decision.

The High Court’s decision 

The High Court unanimously upheld the 
Full Court̀ s decision.

The appellant argued that the Full Court’s 
decision that Mr Lunt did not bring the 
second proceedings for an ‘illegitimate 
or improper purpose’ was not a sufficient 
reason to reverse Rangiah J s̀ decision. 
The appellant relied on PNJ v The Queen 
[2009] HCA 6 and submitted that in these 
circumstances, permitting Mr Lunt to 
pursue the second proceedings would bring 
the administration of justice into disrepute 
(at [14]). The appellant further contended 
that the Full Court had failed to fully 
consider the findings of the primary judge 
that the purpose of Mr Lunt was to allow the 
CFMMEU ‘to obtain relief "which it could 
not, or might not, obtain if the proceeding 
were brought in its own name" or 'which it 
was unlikely to obtain if the proceeding were 
brought in its own name" because of the 
acquiescence of the MUA in the approval by the 
Commission of the Enterprise Agreement.’ The 
appellant emphasised the lack of candour 

involved in Mr Lunt’s attempt to conceal 
the role of the CFMMEU in advancing the 
proceedings and his destruction of mobile 
phone (at [15]). 

Mr Lunt argued that his predominant 
purpose was truly to seek to quash the 
Commission’s approval as the Enterprise 
Agreement was an important instrument 
that affected the rights of many employees 
(at [17]). Mr Lunt further contended that the 
Full Court was correct in finding that it was 
immaterial that he was motivated to benefit 
the CFMMEU, therefore, concealment of an 
immaterial motive was no basis to establish 
an abuse of process (at [16]).

The plurality consisted of Keifel CJ and 
Gageler, Keane and Gordon JJ. Edelman J 
agreed with the plurality but added further 
observations. The High Court stated that 
it was of crucial importance to draw a 
distinction between motive and purpose 
and cited the decision in Williams v Spautz 
(1992) 174 CLR 509: ‘To say that a purpose of 
a litigant in bringing proceedings which is not 
within the scope of the proceedings constitutes, 
without more, an abuse of process might 
unduly expand the concept…when the purpose 
of bringing proceedings is not to prosecute them 
to a conclusion but to use them as a means of 
obtaining some advantage for which they are 
not designed or some collateral advantage 
beyond what the law offers.’ (at [23]). 

The High Court held that Mr Lunt̀ s 
motive to bring the second proceedings to 

benefit the CFMMEU or ‘to avoid a possible 
forensic disadvantage to the CFMMEU ’ did 
not mean that the proceedings were brought 
for ‘an improper purpose’ (at [23]). The 
majority further stated that there was no 
basis to object to the arrangements between 
Mr Lunt and the CFMMEU as Mr Lunt was 
not obliged to disclose the nature and extent 
of the CFMMEU’s involvement in the 
second proceedings (at [28]). The majority of 
the High Court also formed the view that 
Mr Lunt̀ s lack of candour in concealing 
his relationship with the CFMMEU did 
not bring the administration of justice into 
disrepute and did not warrant the summary 
dismissal of the second proceedings (at [32-
33]). Therefore, the majority found that the 
quashing of the Enterprise Agreement fell 
squarely within the scope of the remedy 
sought by second proceedings and Mr Lunt̀ s 
motive to benefit himself or the CFMMEU 
was irrelevant (at [24]). 

The court further held that courts’ 
powers relating to abuse of process are not 
to be exercised to deter or punish want of 
candour on the part of a litigant but rather 
to be exercised ‘to protect the integrity of the 
courts' own processes’ (at [32]). 

Edelman J stated a new trial would be the 
remedy if there were evidence of a ‘ fraud 
on the court’ and concealment (at [42]). 
Edelman J considered that Mr Lunt’s lack of 
candour in concealing CFMMEU s̀ role was 
of a different nature from a tortious abuse of 
process, therefore, a permanent stay of the 
second proceedings was not an inappropriate 
response in the circumstances (at [43]). His 
Honour further explained that in case of 
abuse of process considerations of deterrence 
might arise but without a permanent stay 
the wrongful action will continue. However, 
the remedy for concealment is limited to 
protection of the integrity of the court. His 
Honour further stated that ‘If the integrity 
of the court can be protected by remedies less 
drastic than a permanent stay of proceedings 
then there is no justification for a court to go 
further than necessary to protect its processes by 
denying a party the liberty of a fair hearing’ 
(at [43]). His Honour further stated that 
same approach applied to remedy illegality. 
His Honour formed the view that these are 
examples where courts do the ‘minimum 
necessary’ to avoid ‘self-stultification of the 
law’ and serve the objective of ‘maintaining 
coherence in the law’. Therefore, in the 
second proceedings where CFMMEU’s 
role had been revealed, there was ‘no threat 
to the integrity of the court’s process’ and the 
extreme measure of a stay of proceedings was 
unnecessary (at [45]).  BN
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The High Court’s recent judgment in 
DVO16 v Minister for Immigration 
and Border Protection; BNB17 

v Minister for Immigration and Border 
Protection examines whether an error of 
language interpretation during an interview 
between an applicant for a protection visa 
and a delegate of the Minister may cause 
a subsequent decision by the Immigration 
Assessment Authority (‘the Authority’), in 
reviewing the decision of the delegate (‘fast 
track reviewable decision’), to be affected by 
jurisdictional error.

The Authority operates pursuant to Part 
7AA of the Migration Act. Except where 
provided by Part 7AA itself, the Authority 
must review fast track reviewable decisions 
by considering ‘review material’ which has 
been provided to it by the secretary of the 
relevant department, without accepting or 
requesting new information and without the 
Authority itself interviewing the applicant. 
In most cases, the Authority will hence be 
required to rely on an audio recording of 
the delegate’s interview with the applicant 
(conducted prior to, and for the purposes 
of, the fast track reviewable decision) as the 
applicant’s principal opportunity to answer 
questions and provide oral evidence about 
their claims. 

DVO16 is an Ahwazi Arab from 
Khuzestan, Iran. During his interview 
with the Minister’s delegate, he was asked 
what he meant by a claim that he would 
be persecuted for his ‘ethnicity’. This 
round of questioning contained numerous 
interpretation errors by the interpreter 
assisting in the conduct of the interview: the 
delegate’s question about future persecution 
was interpreted as a question about past 
persecution by DVO16’s own community; 
the delegate’s question about persecution 
on the basis of ‘ethnicity’ was inadequately 
conveyed; and DVO16’s confusion about 
some questions and the meaning of the word 
‘persecution’ was not adequately conveyed to 
the delegate. In his application for judicial 
review of a decision by the Authority 
rejecting his claims for protection, and on 
appeal in the Full Federal Court and the 
High Court, DVO16 argued that these errors 

of interpretation ‘had effectively distracted 
him from giving substantial evidence about 
the type and extent of persecution that he 
had suffered and thus deflected him from 
putting his case’ (at [66]).

BNB17 is a Tamil from Sri Lanka. During 
his interview with the delegate, he claimed 
to have been ‘tortured’; this was interpreted 
as him having been ‘beaten many times’. 
The delegate asked for further information 
about these ‘beatings’, which led to a series 
of extended and confused exchanges. A 
similarly confused exchange resulted from 
the delegate’s question as to why BNB17 
‘had not previously claimed to have been 
physically harmed after 2009’, which was 

misinterpreted as a question about why he 
had not claimed to have been harmed before 
2009. These misinterpretations (and other 
examples of misinterpretation during the 
interview) were drawn to the attention of 
the delegate and the Authority in written 
submissions. In its reasons for its decision, 
the Authority noted that ‘it had borne 
[BNB17’s] legal representative’s post-hearing 
submission in mind in making its decision’ 
(at [37]). In his application for judicial review 
and on appeal, BNB17 alleged that these 
failures to effectively translate his evidence 
‘contributed to the finding by the Authority 
that [he] had fabricated his claims about 
being beaten’ (at [62]). 

The High Court hence examined the 
question of how translation errors in a 
recording of a protection interview provided 
to the Authority by the secretary of the 
relevant department as part of the review 
material may result in non-compliance with 
any condition of a decision of the Authority 
expressed in or implied into Pt 7AA (at 
[18]). The majority judgment of Kiefel CJ, 
Gageler, Gordon and Steward JJ identified 
two, but only two, potential sources of 
jurisdictional error in this regard.

The first source of jurisdictional error may 
arise in relation to the Authority’s procedural 
power (under s 473DC of the Migration 
Act) to get new information from a referred 
applicant for review. This discretion must 
be exercised (or not exercised) reasonably. 
Faced with errors of interpretation in the 
applicant’s interview with the delegate, 

examined in light of the material provided 
to the Authority or submissions made to the 
Authority, the Authority could potentially 
‘breach the reasonableness condition 
implied into its powers to get and consider 
new information’ by failing to exercise those 
powers to interview the referred applicant. 
Alternatively, the Authority could potentially 
exercise its duty to review the delegate’s 
decision in an unreasonable manner by 
making findings adverse to the applicant 
‘with knowledge of translation errors [and] 
without having exercised its procedural 
powers to get and consider new information 
which might address those errors’ (at [20]). 

Errors of interpretation and the 
Immigration Assessment Authority

Douglas McDonald-Norman reports on DVO16 v MIBP [2021] HCA 12
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The second source of jurisdictional 
error may arise as part of the Authority’s 
duty to review the delegate’s decision. A 
misinterpretation could potentially result 
in the Authority failing to understand and 
therefore to consider the substance of a claim 
raised by an applicant, and hence cause the 
Authority to ‘fai[l] to discharge the core 
element of its overriding duty’ – to assess the 
applicant’s claims against the criteria for the 
grant of a protection visa and to determine 
whether those criteria have been met (at 
[22]-[23]). 

Edelman J, concurring, suggested an 
additional potential source of error – that the 
interpretation errors may be so significant 
that the Secretary may be unable to perform 

their duty under s 473CB of the Migration 
Act ‘of giving the Authority a statement that 
contains reference to the evidence on which 
the findings of the delegate were based.’

The court found that the errors in 
DVO16's and BNB17’s interviews with their 
respective delegates did not give rise to any 
form of jurisdictional error. The majority 
(with whom Edelman J concurred) found 
that the misinterpretations in DVO16’s 
interview with the delegate did not bear on 
the reasonableness of the manner in which 
the Authority reached its decision, and did 
not result in any failure by the Authority 
to understand or consider the substance 
of his claims. In respect of BNB17, the 
majority noted that despite the above-noted 

instances of confusion, the substance of each 
of the questions was repeated and correctly 
interpreted on several occasions. The errors 
of interpretation did not cause the Authority 
to fail to understand or to consider the 
substance of BNB17’s claims; similarly, these 
errors were ‘not so grave or extensive as to 
compel the Authority to the conclusion that 
it was incapable of assessing the appellant’s 
claims by reference to the recording [of the 
interview with the delegate]’ (at [43]), and it 
was open to the Authority to proceed on its 
own assessment of those claims by reference 
to that recording.

By reason of the above, DVO16’s and 
BNB17’s appeals were dismissed. BN



28  [2021] (Winter) Bar News

RECENT DEVELOPMENTS

The High Court has held, by a 5:2 
majority, that legislation aimed 
at addressing foreign influence in 

the Australian political system does not 
impermissibly burden the implied freedom 
of political communication. In so holding, 
the High Court considered that while 
the implied freedom had been burdened, 
the burden was reasonably appropriate 
and adapted to a legitimate end and the 
legislation, therefore, was valid.

Background

Against the backdrop of international 
concerns about foreign meddling in domestic 
elections (such as those addressed in the 
2019 Mueller Report) the Commonwealth 
Parliament in 2018 passed a series of legislative 
reforms aimed at addressing foreign influence 
in the Australian political system. One part 
was the Foreign Influence Transparency Scheme 
Act 2018 (Cth) (FITS Act). 

In summary, where a person 
communicates information to the Australian 
public under an ‘arrangement’ (or in the 
service of) a foreign principal, where they 
expect that activity will be undertaken for 
the sole or substantial purpose of political or 
governmental influence, Part 2 of the FITS 
Act requires that the person register details 
about themselves and their ‘foreign principal’ 
with the Secretary of the Attorney-General’s 
Department. Critically:
• the FITS Act imposes significant reporting 

obligations on registered persons, 
such as reporting material changes 
in circumstances and disbursement 
activity for the purpose of political and 
governmental influence (ss 34-35); 

• the information received is to be placed 
on a register of scheme information (s 42), 
which the Secretary can make available 
to law enforcement bodies for certain 
specified purposes (s 53); 

• a subset of that information on the register 
is to be placed on a website available to the 
public (s 43); and

• Part 5 of the FITS Act also establishes 
a series of offences arising from 
non-compliance.

LibertyWorks Inc, a private Australian 
think tank, partnered with the American 
Conservative Union to host an event in 
Australia in 2019 called the Conservative 
Political Action Conference (CPAC). After 
LibertyWorks was asked by the Deputy 
Secretary of the Attorney-General’s 
Department to consider whether it was required 
to register its arrangements with the American 
Conservative Union under the FITS Act, it 
challenged the constitutionality of the FITS 
Act on the basis that it impermissibly breached 
the freedom of political communication 
implied by the Constitution. 

The burden and purpose of the FITS Act

The Commonwealth conceded, and every 
justice agreed, that the FITS Act burdened 
the implied freedom in conditioning certain 
political communication on registration 
with the Secretary (at [54], [195], [108], 
[175], [195], [289]). 

However, there was a dispute between 
Kiefel CJ, Keane and Gleeson JJ (and 
Steward J, who largely adopted the reasons 
in the joint judgment) on the one hand, 
and Gageler, Gordon and Edelman JJ (who 
each wrote separate judgments) on the other 
hand, about the extent of the burden. The 
former considered that the burden was ‘likely 
to be modest’ (at [74]) in that only very few 
persons would be affected and be deterred 
from political communication because the 
requirements following registration were not 
'unduly onerous' (at [71]). 

By contrast, Gageler and Gordon JJ each 
considered that to be forced under threat 
of criminal sanction to be registered under 
a statutory scheme as a precondition to be 
permitted to engage in a category of political 
communication was a form of ‘prior restraint’ 
(at [94], [179]), with the likely consequence 
of ‘freezing’ political communications 
activity through deterrence (at [95], [179]). 
Although Edelman J disagreed with the 
characterisation of the burden as ‘prior 
restraint’, his Honour accepted that it was 
‘substantial’ (at [195]) and that the burden 
has ‘real depth’ and places ‘substantial 
constraints and deterrents…which all have a 
substantial deterrent effect’ (at [219]). 

Every justice also agreed that the FITS Act 
had a ‘legitimate purpose’ in improving the 
transparency of otherwise undisclosed foreign 
influence in Australian discourse as a means of 
minimising the risk of foreign actors exerting 
influence on the integrity of Australia’s 
political and electoral processes. This was 
because that purpose enhanced, rather than 
adversely impinged upon, the system of 
representative and responsible government 
prescribed by the Constitution (at [61]-[62], 
[101]-[102], [105], [184], [208], [246]). 

The main issue that separated the justices 
was the extent to which the operation (and 
corresponding burden) of the FITS Act was 
justified and compatible with that purpose. 

The application of structured 
proportionality

The joint judgment of Kiefel CJ, Keane 
and Gleeson JJ, as well as the separate and 
concurring judgments of Edelman and 
Steward JJ, all expressly adopted and applied 
the three-stage structured proportionality 
test set out in McCloy v New South Wales 
(2015) 257 CLR 178 for whether such a 
burden could be justified. In short, a law will 
satisfy the requirements of proportionality 
if it is suitable, necessary and adequate 
in its balance (at [45], [201], [247]). If the 
answer to all three enquiries is ‘yes’, then 
the law is proportionate, which is to say 
that it is reasonably appropriate and adapted 
for the legitimate end and, therefore, 
constitutionally valid. 

Foreign transparency scheme 
consistent with implied freedom

Samuel Murray reports on LibertyWorks Inc v Commonwealth of Australia [2021] HCA 18
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Structured proportionality has been 
a disputed part of the High Court’s 
jurisprudence since its adoption by the 
majority in McCloy. Nonetheless, five of 
the justices found it expressly applicable 
in the current circumstances. Relevantly, 
both of the two newest appointees to the 
High Court, Gleeson J (who joined in the 
joint judgment) and Steward J, approved 
its application. Justice Edelman’s judgment 
contains significant discussion of his support 
for it, in reference to recent academic 
commentary on the matter (at [199]-[202]). 

Each of the four justices who structured 
their reasons around application of 
structured proportionality found that the 
FITS Act satisfied the threefold requirements 
of suitability (i.e., is the law suitable in that it 
exhibits a rational connection to its purpose) 
(at [77], [198], [238]-[239]), necessity (i.e., 
whether there is an alternative measure 
available which is equally practicable and 
less restrictive of the implied freedom and 
which is obvious and compelling) (at [84], 
[240]-[242]) and adequate in the balance 
(i.e., whether it cannot be said that the 
benefit sought to be achieved by the law 
is manifestly outweighed by the adverse 
effect on the implied freedom) (at [85], 
[243]-[244]). 

The FITS Act was therefore reasonably 
appropriate and adapted to the end of 
promoting transparency, notwithstanding 
the burden it imposed on the implied 
freedom and, accordingly, the FITS Act was 
not constitutionally invalid. 

Although Steward J ‘largely’ adopted 
the reasons of the joint judgment (at [246], 
[289]), including agreeing that it was ‘apt’ 
to be used in the present case (at [247]), his 
Honour noted that he had concerns with the 
scope of the FITS Act insofar as it applied to 
and defined ‘arrangements’ between persons 
and foreign principals. However, in light of 
the fact that LibertyWorks did not contend 
for invalidity on that basis, ultimately he did 
not decide the issue (at [251]-[297]).

Gageler and Gordon JJ

In separate judgments, Gageler and Gordon 
JJ found that certain provisions of the law 
were incompatible with the implied freedom 
(at [119]-[120] and [191]). Both expressed 
their reasoning largely outside the structured 
proportionality framework. However, 
Gageler J noted that if his Honour were to 
apply the approach, he would have answered 
‘no’ to every question (at [119]). Similarly 
Gordon J found that there was no rational 
connection between the non-public register 
and the purpose of the FITS Act (at [189]) 
and that the impugned provisions to an 
extent overreached the legitimate purposes 
and were not necessary (at [191]).

The main substantive points with which 
Gageler and Gordon JJ disagreed with the 
majority were on the burden of the law (as 
noted above) and the extent of the disconnect 
between the purpose of the Act and its 
operation. This was because the purpose of 
the Act is to increase public transparency 
as to undisclosed foreign influence, but the 
Act’s registration requirements, as found by 
Gageler and Gordon JJ, go impermissibly 
beyond that in requiring substantial 
provision of information for the non-public 
register (the contents of which would be 
available to law enforcement bodies) (at 
[116]-[118], [129]-[130], [185]-[191]). 

Justice Gageler found that a narrowly 
tailored scheme of registration to improve 
public transparency has no place for such 
a ‘secret register’ and information required 
from registrants and on the public website 
ought to be one and the same (at [117]). 
Justice Gordon similarly found that the non-
public register does nothing to minimise 
the risk of undisclosed influence and that 
therefore the disconnect between the two 
repositories of scheme information could not 
be justified (at [189]-[191]). 

On this point the majority considered that 
the question of whether the Secretary’s power 
to require information extended beyond 

information necessary for the purposes of the 
FITS Act did not arise from the plaintiff’s 
case and did not require consideration (at 
[86]-[89], [196]-[197], [232]). 

Future of the implied freedom

As a consequence of the majority’s continued 
support (particularly with the backing of 
the newest members of the High Court), 
structured proportionality survives 
another day. However, in the conclusion to 
Justice Steward’s judgment, his Honour – 
unprompted by any of the submissions of 
the parties – suggested for the first time since 
Heydon J in Monis v The Queen (2013) 249 
CLR 92, that the implied freedom may not 
actually exist (at [249], [298]-[304]). His 
Honour noted that the ongoing division in 
the court concerning its precise content is 
indicative of its ‘tenuous nature’ and may 
even demonstrate that it ‘was never justified’ 
(at [298], see also [304]). His Honour 
acknowledged that as it was not challenged in 
the present case, it would not be appropriate 
to reach a concluded view on the issue (at 
[249], [304]), but his Honour all but extended 
an invitation to future parties to raise its 
existence as a matter for full argument on a 
different occasion (at [249]). BN
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The Court of Appeal (Payne and 
McCallum JJA, Beech-Jones J) 
declared that the respondent was not 

a fit and proper person to remain on the NSW 
roll. This was because, over several years, the 
respondent repeatedly misrepresented to a 
regulatory authority in his applications for 
practising certificates the true position as to 
his intended principal place of practice.

Background

The respondent was admitted as a lawyer in 
NSW in 2007. He intended to practise as a 
barrister. To obtain a barrister’s practising 
certificate in NSW, it was necessary as a first 
step to pass the NSW Bar exams.

In 2008 and 2009, the respondent sat, 
but did not pass, the NSW Bar exams. In 
2008 and 2009, he obtained a practising 
certificate issued by the Law Society of 
Tasmania. Between 2010 and 2017, he 
obtained a practising certificate issued by the 
Bar Association of Queensland. 

The Council of the NSW Bar Association 
alleged that, between late 2008 and mid-
2017, the respondent’s principal place of 
practice was NSW and that each time he 
applied for a practising certificate from 
another jurisdiction during that time, he 
made representations (12 in total) as to 
his current, or intended, principal place of 
practice that were false to his knowledge.

Representations in the period 
prior to June 2011

In relation to the allegations concerning the 
period from 2008 to mid-2011, the court was 
not satisfied, on the balance of probabilities 
and having regard to the seriousness of the 
allegations, that each representation made 
by the respondent as to his principal place of 
practice either was false and, if so, was false 
to the knowledge of the respondent (at [46], 
[49], [53], [62], [70], [186]).

Representations made in the 
period June 2011 to June 2017

For six years between June  2011 and 
June 2017, the respondent held a Queensland 
practising certificate. Each of his seven 
applications to the Bar Association of 
Queensland during that period included a 
representation by the respondent to the effect 
that Queensland would be his principal 
place of practice for the next 12 months.

The evidence and the respondent’s 
admissions established that, by 
30 June 2011, the respondent was residing in 
NSW, practised as a barrister from chambers 
in NSW and his wife worked in NSW at 
different chambers. A substantial volume 
of financial and phone records and other 
documents were directed to establishing that 
the respondent’s principal place of practice 
was in NSW throughout the period from 
mid‐2011 to mid‐2017. The respondent had 
also admitted that NSW was his principal 
place of practice during that period but later 
sought to qualify that admission.

The court held that: (a) the evidence that 
NSW was in fact the respondent’s principal 
place of practice for the whole period between 
mid‐2011 and mid‐2017 was overwhelming; 
(b)  the respondent’s residence in Sydney 
throughout the period from February 2011 
to August 2017 was the result of a deliberate 
decision to settle in Sydney with his family 
on a permanent basis and to practise as 
a barrister in NSW from chambers in 
Sydney; and (c) the evidence to support an 

inference that each representation between 
June 2011 and June 2017 was dishonest was 
overwhelming (at [92], [103]-[104], [112]).

Fitness

The court concluded that the respondent’s 
conduct was incompatible with the 
characteristics of honesty and integrity 
required of a barrister and that he was unfit 
to practise as a barrister (at [191]).

The court emphasised that qualities 
of honesty, integrity and a preparedness 
to comply with the law are essential 
requirements for being a fit and proper 
person to be a legal practitioner. The court 
stated that applications for admission do 
not carry a lower standard of honesty, and 
observed that dishonest statements and 
omissions to an admission authority have 
been held to warrant removal from the roll 
(at [181]-[182]).

Factors that informed the court’s 
assessment of the seriousness of the 
respondent’s misrepresentations included 
that they were made dishonestly, multiple 
times, over a period of years and were 
accompanied by statutory declarations and 
made in the face of requests and reminders, 
in order to circumvent a legal requirement 
and for personal gain (at [184]-[190]).

Factors informing the court’s assessment 
of fitness at the time of the hearing included 
that the respondent maintained his denial 
of wrongdoing, demonstrated no remorse 
or contrition, adopted an approach to the 
proceedings that necessitated extensive 
factual investigations (which included the 
need to obtain volumes of material from 
third parties to harness the body of evidence 
required to establish a circumstantial case 
of dishonesty when the true position was 
known to him at all times) and the absence 
of evidence of change of character or conduct 
(at [192]-[195]).

The court was satisfied that the 
respondent was not a fit and proper person 
to be a legal practitioner of the Supreme 
Court of NSW and ordered the removal of 
his name from the roll (at [196]-[197]).

Practicing in NSW without a 
NSW practising certificate

Daniel Habashy reports on Council of New South Wales Bar Association v Siggins [2021] NSWCA 40
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Other issues

The Council also alleged, and the court 
found, that the respondent contravened 
certain provisions of the NSW legal 
profession legislation relating to a person’s 
principal place of practice (s 45(6) of the 
Legal Profession Act (NSW) and cl 5 of sch 3 
to the Legal Profession Uniform Law (NSW)) 
(at [118]).

In separate, Federal Court, proceedings 
cross-vested to the court and heard at 

the same time, the respondent sought a 
declaration that that NSW legislation 
and similar legislation of Queensland and 
Tasmania was invalid. The Council did not 
allege any contravention of the Queensland 
or Tasmanian provisions.

As to the Queensland and Tasmanian 
provisions, the court concluded it did not 
need to determine the question as: (a) there 
was no 'matter' for the court to consider; 
and (b)  even if there were a controversy 
between the respondent and Tasmania and 

Queensland over the validity of the relevant 
provisions, it was unnecessary to determine 
the validity of the provisions to secure or 
protect the respondent’s rights (at [130], 
[131], [134]). 

As to the NSW provisions, the court 
considered the substance of, and rejected, 
the respondent’s five arguments for their 
invalidity, which included allegations of 
invalidity by reason of ss 92 and 117 of the 
Constitution (at [135]-[178]). BN
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This appeal concerned how a court 
should respond to competing 
applications to stay one or more open 

class representative proceedings commenced 
under Pt 10 of the Civil Procedure Act 2005 
(NSW) (CPA) in relation to the same 
controversy. By majority, the High Court 
held that there is no ‘first-in-time’ rule or 
presumption that it is prima facie vexatious 
or oppressive to commence an action if an 
action is already pending in respect of the 
same controversy or that the first-in-time 
action necessarily will prevail.

Background

In April 2018, evidence provided to the 
Royal Commission into Misconduct in the 
Banking, Superannuation and Financial 
Services Industry gave rise to allegations 
that AMP Limited failed to disclose to the 
market that it had deliberately charged its 
customers fees for ongoing financial services 
that were not provided.

Five separate open class 
representative sets of proceedings

In relation to those allegations, five separate 
open class representative sets of proceedings 
were commenced within five weeks of each 
other on behalf of shareholders in AMP. 

All of the representative parties sought 
compensation for loss caused by AMP’s 
alleged breach of the continuous disclosure 
obligations imposed on it by the Corporations 
Act 2001 (Cth) and the Australian Securities 
Exchange Listing Rules. 

There was considerable overlap between 
the claims made in the various proceedings, 
although they were not identical. 

The different proceedings were brought by 
a different lead plaintiff or applicant because 
different arrangements were made for the 
sponsorship of each proceeding by litigation 
funders or solicitors willing to act on a ‘no-
win, no-fee’ basis. 
Initial transfer and consolidation

On 29 August 2018, on AMP’s application, 
the Federal Court transferred the four 

Federal Court proceedings to the Supreme 
Court of NSW. 

Later, the Fernbrook proceeding was 
consolidated with the Komlotex proceeding. 

Four applications for permanent stays

From 29 August 2018 to 9 November 2018, 
each of the remaining four lead plaintiffs 
(namely, Ms Wigmans, Wileypark, Mr 
Georgiou and Komlotex) applied to the 
Supreme Court for a stay of the proceedings 
in which the others were plaintiffs. 

AMP was relevantly neutral as between 
the competing representative proceedings. 
It argued only that only a single proceeding 
ought to be permitted to continue.

First instance

On 23 May 2019, the primary judge (Ward 
CJ in Eq) ordered that the proceedings of 
Ms Wigmans, Wileypark and Mr Georgiou 
each be permanently stayed, essentially 
pursuant to ss 67 and 183 of the CPA and 
the inherent power of the Supreme Court. 

Her Honour reached that conclusion 
after she applied a ‘multi-factorial’ approach 
which addressed the following elements:
• The competing funding proposals, costs 

estimates and net hypothetical return to 
members.

• The proposals for security.
• The nature and scope of the causes 

of action advanced (and relevant case 
theories).

• The size of the respective classes.
• The extent of any bookbuild.
• The experience of the legal practitioners 

(and funders, where applicable) and 
availability of resources.

• The state of progress of the proceedings.

• The conduct of the representative plaintiffs 
to date.
With respect to the first element above, 

her Honour considered that the ‘no-win, no-
fee’ funding model offered by the litigation 
funder related to the Komlotex proceeding 
would likely offer the best return for 
group members. 

Applications to stay 
competing class actions

Jeremy Harrison reports on Wigmans v AMP Ltd & Ors [2021] HCA 7

Date proceedings 
commenced Forum Lead plaintiff/applicant

9 May 2018 Supreme Court of 
New South Wales Ms Wigmans

9 May 2018  
(7 hours later)

Victorian Registry of the 
Federal Court Wileypark Pty Ltd

25 May 2018 New South Wales Registry 
of the Federal Court Mr Georgiou

6 June 2018 Victorian Registry of the 
Federal Court

Fernbrook (Aust) 
Investments Pty Ltd

7 June 2018 Victorian Registry of the 
Federal Court Komlotex Pty Ltd
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As to security, similarly her Honour 
considered that the Komlotex proceeding 
offered preferable security ($5,000,000 
would be paid into Court). 

Notably, her Honour otherwise considered 
that the remaining factors noted above were 
neutral or of little weight.

Court of Appeal

On 8 October 2019, the Court of Appeal 
of the Supreme Court of NSW (Bell P, 
Macfarlan JA, Meagher JA, Payne JA and 
White JA) unanimously dismissed Ms 
Wigmans’ appeal. Ms Wigmans argued 
(as she had before the primary judge) that 
the Komlotex proceeding was an abuse of 
process since the Komlotex proceeding was 
commenced after Ms Wigmans’ proceeding 
had commenced. 
High Court 

On 10 March 2021, by a narrow 3:2 
majority (Gageler, Gordon and Edelman 
JJ, with Kiefel CJ and Keane J dissenting) 
the High Court concluded that there was no 
error committed by the primary judge and 
dismissed Ms Wigmans’ appeal, with costs.

Ms Wigmans’ central argument was 
that the Court of Appeal erred by failing 
to apply a purported ‘first-in-time rule or 
presumption’ that it is prima facie vexatious 
and oppressive to commence an action if an 

action is already pending in respect of the 
same controversy.

The majority confirmed that the source 
of the Supreme Court’s power to grant a 
stay was found in s 67 of the CPA, which 
overlapped with the inherent power of 
the Supreme Court to stay a proceeding 
to prevent abuse of its processes (at [72]). 
The scope of that power was determined 
by considering the text and context of s 67 
of the CPA, which did not specify specific 
criteria, although certain considerations 
were mandated by ss 56-58 (at [73]-[74]). 

Their Honours concluded that: an 
analysis of Pt 6 of the CPA did not support 
the contention for any purported ‘first-in-
time rule or presumption’; neither did an 
analysis of Pt 10 of the CPA, in respect of 
‘Representative Proceedings in the Supreme 
Court’; and the CPA needed to be read as an 
‘harmonious whole’ (at [75]-[77]). 

Although, the majority confirmed that 
the time of filing is a relevant factor, their 
Honours emphasised that this factor (not rule 
or presumption) alone is not determinative 
as to which particular open representative 
proceeding is permitted to proceed while the 
remaining open representative proceeding/s 
is or are stayed (at [98]). Their Honours 
went so far as to say that a first-in-time rule 
or presumption would be ‘unworkable’ and 
lead to an ‘ugly rush’ to court (at [86]). 

Ultimately, the majority identified the 
following considerations relevant to the 
exercise of the power to grant a stay (at 
[106]-[112]):
• Multiplicity of proceedings is not to be 

encouraged and might tend to obstruct or 
harm the administration of justice.

• As noted above, a first-in-time consideration 
is a relevant factor and ‘the greater the 
gap in time between commencement 
of the sets of representative proceedings 
perhaps the stronger the case for a stay 
of the subsequent set of proceedings, all 
other matters being equal’. However, 
this factor had little weight in the present 
matter because all five sets of proceedings 
were commenced within five weeks of 
each other.

• Facts and matters arising after the 
commencement of proceedings such 
as the degree of expedition with which 
respective parties have approached the 
proceeding are likely to be relevant.

• An exhaustive list of factors which 
might be relevant cannot be made. 
However, it is necessary for the court to 
determine, by reference to all relevant 
considerations, which proceeding going 
ahead would be in the ‘best interests of the 
group members’. Accordingly, although 
litigation funding arrangements are not 
a mandatory consideration pursuant to s 
67 of the CPA, such arrangements are not 
irrelevant and there is no reason to exclude 
those considerations when exercising the 
power under s 67 to stay one or more open 
representative proceedings with respect to 
the same controversy.
With respect to future cases, in closing, 

the majority noted (at [119]) that ‘a possible 
approach’ in order to determine which open 
class representative proceeding ought to be 
permitted to continue exclusively (while 
any remaining open class representative 
proceeding/s be or are stayed) could be for the 
court to appoint a ‘special referee to enquire 
into the litigation funding arrangements’ 
about which, together with other issues, the 
primary judge had been required to analyse 
and make assumptions in the present case.

In dissent, Kiefel CJ and Keane J would 
have allowed the appeal on the basis that 
the primary judge and the Court of Appeal 
erred in failing to give effect to what their 
Honours described as ‘the prima facie 
entitlement’ of Ms Wigmans to insist upon 
the determination of her proceedings. Their 
Honours said that the proceedings brought 
later in time offered ‘no legitimate juridical 
advantage’ to group members or to the 
defendant (at [16]). BN
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A majority of the High Court held 
that the Executive can continue 
to detain persons deemed to be 

'unlawful non-citizens' even where they have 
not been removed from Australia 'as soon as 
reasonably practicable'.

Background 

In May 2005, AJL20, a Syrian child, arrived 
in Australia on a child visa. On 2 October 
2014, the Minister for Immigration and 
Border Protection cancelled AJL20’s child 
visa on character grounds under s 501(2) 
of the Migration Act 1958 (Cth) (the 'Act'). 
As a result AJL20 became an 'unlawful 
non-citizen' within the meaning of s 14 of 
the Act and was detained on 8 October 2014 
(as required by s 189(1) of the Act). 

Following his detention, AJL20 made a 
number of applications for a protection visa, 
each of which was refused by the Minister on 
character grounds (at [6]). On 4 November 
2019, AJL20 commenced proceedings 
seeking damages in respect of his false 
imprisonment by the Commonwealth 
and on 12 May 2020 commenced further 
proceedings seeking an order in the nature 
of a writ of habeas corpus (at [7]).

At first instance, in respect of the habeas 
corpus proceeding, on 11 September 2020, 
Bromberg J made orders releasing AJL20 
from immigration detention into the 
community (at [9]). His Honour held that 
because the Executive had not removed 
AJL20 from Australia 'as soon as reasonably 
practicable' in accordance with s 198(6) 
of the Act, ALJ20’s detention was not for 
the purpose of removal from Australia 
and was therefore unlawful (AJL20 v The 
Commonwealth [2020] FCA 1305 at [75], 
[123]-[125], [128], [170]-[171]). His Honour 
found that the Executive’s desire to comply 
with Australia’s non-refoulment obligations 
under s 197C of the Act was no justification 
for the continuing detention (AJL20 v 
The Commonwealth [2020] FCA 1305 at 
[95]-[99], [123]).

In respect of the damages proceeding, 
on 29 September 2020, Bromberg J made 
a declaration that AJL20’s detention was 

unlawful and damages were recoverable 
(although quantum of recoverable damages 
was to be assessed separately) (at [9]).

The Commonwealth appealed in respect 
of both sets of proceedings to the Full Court 
of the Federal Court, and following an 
application by the Attorney-General of the 
Commonwealth, each appeal was removed 
to the High Court pursuant to s 40 of the 
Judiciary Act 1903 (Cth) (at [10]). 

On appeal to the High Court, the 
Commonwealth conceded that AJL20 
had not been removed from Australia 'as 
soon as practicable' (at [8]) but contended 
that AJL20’s detention was lawful under 
s 189(1) of the Act as it was required by s 
196(1) of the Act, that is (at [82]) that the Act 
made detention of an unlawful non-citizen 
lawful until the person is ‘actually removed’ 
(irrespective of whether that is done 'as 
soon as reasonably practicable' or prolonged 
for some other reason (at [83])). AJL20 
argued that s 196(1)) does not authorise the 
Executive to detain an unlawful non-citizen 
where its officers have failed to remove that 
person from Australia 'as soon as reasonably 
practicable' (at [8]).

A majority of the High Court (Kiefel CJ, 
Gageler, Keane and Steward JJ; Gordon, 
Gleeson and Edelman JJ dissenting) allowed 
both appeals by the Commonwealth, holding 
(at [4]-[5]) that the detention of unlawful 
non-citizens who have not been removed by 
officers of the Executive 'as soon as reasonably 

practicable' is lawful, provided that the 
officers knew or had reasonable suspicion that 
that person was an unlawful non-citizen.

Plurality judgment (Kiefel CJ, 
Gagler, Keane and Steward JJ) 

Their Honours (at [4]-[5]) affirmed the 
weight of the authorities in NAES v 
Minister for Immigration and Multicultural 
and Indigenous Affairs [2003] FCA 1 at 
[11]-[15], WAIS v Minister for Immigration 
and Multicultural and Indigenous Affairs 
[2002] FCA 1625 at [56] and ASP15 v The 
Commonwealth (2016) 248 FCR 372 at 
[40]-[42], holding that beyond 'any [room 
for] doubt that the interpretation of ss 196(1) 
and 198… faithfully reflects the intention 
of the Act' and that the operation of these 
sections authorises detention unconstrained 
by the achievement of removal of the 
unlawful non-citizen by the Executive 
'as soon as reasonably practicable'. Their 
Honours' judgment went on to say that '[n]o 
constitutional imperative requires departure 
from [these principles]. The primary judge 
erred in thinking otherwise.'

Their Honours held that the purpose for 
which an officer of the Executive might 
detain or prolong the detention of a person 
does not matter, provided that the officer 
knows or reasonably suspects a person who 
they detain to be an unlawful non-citizen 
from the time of detention under s 189 of the 
Act to the time of removal from Australia 
(at [61] and [72]). Where officers of the 
Executive have not discharged their statutory 
duty to remove an unlawful non-citizen 
(such as AJL20) from Australia 'as soon as 
reasonably practicable', the remedy is an 
order for a writ of mandamus requiring that 
they do their duty. Such an order gives effect 
to the scheme of the Act, whereas an order 
that an unlawful citizen be released into the 
community because officers of the Executive 
have not performed their statutory duty 
would subvert the scheme of the Act (at [72] 
and [73]). 

Finally, the plurality noted that '[i]t is 
evident that the Executive found the prospect 
of removal of ALJ20 to Syria in breach of 

Detaining and not removing  
'unlawful non-citizens' 

Aleksandra Ilic reports on Commonwealth of Australia v AJL20 [2021] HCA 21
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Australia’s non-refoulment obligations 
unpalatable', and observed that if the 
Minister wished to avoid that outcome, 
a visa could have been granted to ALJ20 
under s 195A of the Act (at [73]).

Justices Gordon and 
Gleeson (dissenting) 

In a joint dissenting judgment, Gordon 
and Gleeson JJ said (at [81]) that '[t]he 
central dispute in these appeals is whether 
detention is lawful even though it continues 
beyond the time at which it should have 
come to an end', in this case by a period of 
14 months. 

Their Honours observed (at [83]) that the 
consequence of the submission made by the 
Commonwealth and the interpretation taken 
by the majority was to 'enable detention of 
unlawful non-citizens at the unconstrained 
discretion of the Executive; the terminating 
event may never occur despite being 
reasonably practicable, yet detention would 
remain lawful. That would render the Ch III 
limits on Executive detention meaningless'. 

Their Honours held that '[t]he statutory 
power to detain an unlawful non-citizen 
must be understood by reference to two 
interlocking dimensions – power and 
duration'. Their Honours concluded (at [87]) 
that '[t]he tension in the Commonwealth’s 
position can only be resolved by recognising 
that the prolongation of the detention was 
not authorised by the Migration Act and was 
therefore unlawful.' Their Honours regarded 

this interpretation as consistent with the 
plurality in Lim (at [90]). 

In so holding, their Honours emphasised 
that '[t]he requirement that an officer must 
maintain their knowledge or reasonable 
suspicion that a person is an unlawful 
non-citizen throughout the duration of 
the person’s detention under s 189 of the 
Migration Act is not – and… could not 
validly be – the only limit on the duration 
of lawful detention. The temporal limit 
expressly fixed by s 198 – the terminating 
bookend – is removal 'as soon as reasonably 
practicable'. Therefore the 'lawfulness of 
detention comes to an end at the time by 
which removal could have been reasonably 
practicable' (at [98]).
Justice Edelman (dissenting)

In a separate dissenting judgment, Edelman J 
held that the Court cannot 'uphold a purpose 
of detention that is beyond the scope and 

purposes of the statutory authority' (at [165]). 
Justice Edelman observed that '[t]he effect of 

the Commonwealth’s submission, if accepted, 
is that it would be lawful for the Executive, 
through Commonwealth officers, to continue 
the detention of an unlawful non-citizen for 
an objective purpose that is contrary to an 
express provision concerning the scope of the 
[Act]' (at [106]-[107] (see also at [126], [130]). 

His Honour emphasised the fundamental 
importance of keeping separate the distinct 
categories of duty and power contained 
in Divs 7 and 8 of Part 2 of the Act. His 
Honour considered the two duties: the 
duty to keep unlawful non-citizens in 

detention for proper purposes (versus the 
power to cease detention by granting a 
visa), and a duty to remove unlawful non-
citizens as soon as reasonably practicable; 
and emphasised that 'the legal response to a 
breach of each duty is different'. His Honour 
distinguished the primary legal response to 
unlawful detention of habeas corpus, namely, 
release from detention, with the primary 
legal response to the failure to perform 
the duty to remove as soon as reasonably 
practicable, namely mandamus to compel 
removal' (at [110], [142]-[143] and [151]). 

Justice Edelman concluded at [114] that 
'[r]ather than detaining AJL20 unlawfully, 
in order to remove him consistently with 
Australia's non-refoulement obligations the 
Minister could have exercised his power under 
s 195A of the Migration Act to grant AJL20 a 
Subclass 070 – Bridging (Removal Pending) 
visa' (at [114], see also at [135]-[136]). BN

...the purpose for which an officer 

of the Executive might detain or 

prolong the detention of a person 

does not matter, provided that the 

officer knows or reasonably suspects 

a person who they detain to be an 

unlawful non-citizen from the time 

of detention under s 189 of the Act...
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Background 

Ms Namoa was found guilty by a jury of an 
offence of conspiring to do acts in preparation 
for a terrorist act, contrary to sections 11.5(1) 
and 101.6(1) of the Criminal Code 1995 
(Cth). The offence took place between 
8 December 2015 and 25 January 2016.  
Ms Namoa and her sole co-conspirator,  
Mr Bayda, married on 30 December 2015. 

Before the trial, Ms Namoa applied for a 
permanent stay on the basis that she could 
not be guilty under the Criminal Code of 
a conspiracy that involved only herself and 
her husband. The trial judge refused the 
application. The NSW Court of Criminal 
Appeal (CCA) dismissed Ms Namoa’s 
appeal, concluding that a husband and wife 
can be guilty of conspiring with each other. 

Ms Namoa appealed. In dismissing that 
appeal, the High Court (in a judgment by 
Gleeson J, with whom the remainder of the 
Full Court agreed) rejected Ms Namoa’s 
argument that the offence of conspiracy 
in s 11.5(1) of the Criminal Code does 
not apply to spouses who conspire only 
between themselves. 

'Conspiracy' under the Criminal Code 

Section 11.5(1) of the Criminal Code provides, 
relevantly, that 'a person who conspires with 
another person to commit an offence … is 
guilty of the offence of conspiracy to commit 
that offence …'. 

In accordance with established principles 
for interpreting a statutory code, the 
Criminal Code is to be construed according 
to its natural meaning and without any 
presumption that its language was intended 
to do no more than restate the common law. 

It was held in R v LK (2010) 241 CLR 177 
that, subject to express statutory modification, 
the words 'conspires' and 'conspiracy' in s 
11.5(1) bear their common law meaning. That 
is because those words had an established 
meaning within the criminal law when the 
Criminal Code was enacted, their use, without 
definition, in s 11.5(1) was therefore intended 
to be understood by reference to that legal 
meaning. (LK was not concerned with any 
question regarding the capacity of spouses to 
be guilty of a conspiracy.)

In Namoa, the High Court confirmed 
that the common law meaning of 'conspires', 
as referred to in LK, involves entering into 
an agreement to perform the actus reus of an 
offence with knowledge of facts that make 
the proposed acts unlawful. 

Spouses are separate 'persons' 

The High Court confirmed that there is no 
longer any principle in Australian common 
law that spouses form a single legal person. 
The appellant did not contend otherwise. 
An independent rule? 

The appellant contended that there is a 
common law rule, independent of the 
doctrine of unity between husband and 
wife, that spouses cannot be the sole parties 
to a conspiracy, and that this rule forms part 
of the established common law meaning of 
'conspires' and 'conspiracy' for the purpose 
of understanding those words in s 11.5(1) of 
the Criminal Code. 

To establish the existence of this common 
law rule, the appellant sought to rely on case 
law from New Zealand (R v McKechie [1926] 
NSZLR 1), Canada (Kowbel v The Queen 
[1954] SCR 498), the Privy Council (Mawji 
v The Queen [1957] AC 126) and England 
and Wales (Midland Bank Trust Co Ltd v 
Green [No 3] [1982] Ch 529). 

The High Court found that these 
authorities did not assist the appellant, 
because of the different terms of the various 
statutes under consideration, and because 

of the courts’ reliance on the proposition 
that spouses were legally one person. None 
of these decisions concerned the meaning 
of 'conspiracy' or whether that meaning 
includes a rule excluding spouses. 

Spouses can conspire under s 11.5(1)

The High Court therefore held that the use 
of the words 'conspiracy' and 'conspires' 
in s 11.5(1) of the Criminal Code does not 
incorporate into the offence any rule relating 
to spouses. 

The High Court upheld the CCA’s 
interpretation that on the clear language of s 
11.5(1), each party to a marriage is a 'person' 
and can therefore be guilty of conspiring 
with the other. 

The court observed that this 
interpretation of the provision is 
supported by extrinsic materials relevant 
to the creation of the Criminal Code, in 
particular the interim report entitled 
'Principles of Criminal Responsibility and 
Other Matters' (the Gibbs Committee 
Report) and the draft Model Code 
prepared by the committee later known 
as the Model Criminal Code Officers 
Committee (MCCOC), each published 
in 1990. The Gibbs Committee Report 
stated, 'The Review Committee can 
see no valid reason of social policy why 
the rule that there can be no conspiracy 
between husband and wife should be 
retained. That rule is based upon a fiction 
which is unacceptable in modern society.' 
The MCCOC’s report similarly stated, 
'No protection is provided for spouses. 
Clearly a husband and wife can be guilty 
of conspiring with each other. Marital 
immunity is outdated; …'

Conspiracy between spouses 
at common law 

It was unnecessary for the High Court 
to consider whether a rule of the type 
contended for by the appellant, namely that 
conspiracy does not apply to spouses, exists 
at common law, or has done at any time in 
the past.  BN

Conspiracy between spouses
Katharine Jeffreys reports on Namoa v The Queen [2021] HCA 13
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Introduction

Confidence in the New South Wales 
residential apartment building market, 
following the highly publicised structural 
failures in the Opal Tower and Mascot 
Tower, is at an all time low. However, even 
prior to these two highly publicised failures, 
there had been a ‘cladding crisis’ in Australia, 
following the Lacrosse Building fire in 
Melbourne in November 2014 and then the 
Grenfell Building fire in London in June 
2017 that killed 72 people. Both buildings 
had been clad in Aluminium Composite 
Panels (ACP).2 At the time that the Lacrosse 
Building was designed in mid-2010 and 2011, 
very little was known about the fire risks 
associated with ACP. The Victorian Court 
of Appeal3 has confirmed the decision of the 
Victorian Civil and Administrative Tribunal 
that the builder of the Lacrosse Building 
was primarily liable for the fire but that the 
liability should be passed down to the fire 
engineer at 42%, building surveyor at 30%, 
the architects at 25% and the smoker at 3%.4 
The Aftermath

States have struggled to come up with a viable 
solution to put in place a viable replacement 
program for the ACP.5 Victoria has established 
a grossly inadequately resourced cladding 
safety fund for the replacement of the ACP6 
and New South Wales is offering owners 
corporations interest free loans for the 
replacement of the ACP7. Apartment owners 
in Australia have been facing hefty special 
levies for cladding replacement often with no 
recourse for recovery, higher insurance levies, 
higher owners corporation fees, legal fees, 
as well as fire safety orders to fix other fire 
safety defects, like sprinklers8. Further, even 
though professional indemnity insurers have 
incorporated exclusion clauses in their policies 
excluding cover for cladding claims, many 
certifiers have not been able to obtain insurance 
cover.9 Otherwise, insurance premiums for 
design professionals along with certifiers have 
experienced steadily climbing premiums with 
engineers reporting that they are facing 500% 
to 800% increases in premium.10

Raising Consumer 
Confidence in Residential 

Apartment Buildings 
in New South Wales – 

Will the Pillar 1 Reforms 
fix what is broke? 

By Laina Chan1
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This paper will consider the regulatory 
reforms in New South Wales designed to 
raise consumer confidence in residential 
apartment buildings. These reforms centre 
around the Design and Building Practitioners 
Act 2020 (NSW) (DBP Act)11 and the 
Residential Apartment Building (Compliance 
and Enforcement Powers) Act 2020 (NSW) 
(RAB Act)12 and their attendant regulations 
(NSW Reforms). Adoption in the various 
states and territories is awaiting the outcome 
of the NSW Reforms. 

The NSW Reforms

The NSW Reforms are designed to 
ensure that:
• building design is well documented 

and conforms with the Building Code 
of Australia; 

• contractors utilise the services of design 
professionals prior to the commencement 
of construction and throughout the 
construction process;

• buildings are built in accordance with the 
Building Code of Australia and Australian 
Standards; and

• the design team, backed by their 
professional indemnity insurers, 
effectively underwrites the whole 
construction process.
The mechanism used to achieve this is 

as follows. 
Registration of and Insurance for 
Design and Building Practitioners

Design practitioners who are going to work 
on residential apartment buildings13 are 
required to be registered14 and insured15. 
Building practitioners16 are also required to 
be insured. All insurance obligations do not 
come into force until 1 July 2023.17 

Building Compliance Certificates 
and Occupation Certificates

Registered design practitioners must prepare 
the design and any variations of the design for 
the critical elements of the building. Critical 
elements are fire safety, waterproofing, 
structural, mechanical, plumbing and 
electrical.18 The building practitioner must 
not without reasonable excuse use a design 
that has not been prepared by a regulated 
design practitioner.19 The contractor must 
build in accordance with the declared 
designs and must at the completion of 
construction issue a compliance declaration 
that the final building is compliant with the 
Building Code of Australia.20 

A developer must notify the Department 
of Customer Service six to 12 months prior to 
the proposed application for an occupation 
certificate of its intention to apply for an 
occupation certificate.21 The Secretary of 

the Department of Customer Service may 
issue a prohibition order preventing the 
issue of an occupation certificate because 
of the existence of serious defects.22 If 
a prohibition order is in place then the 
Secretary must notify Council certifiers, 
the developer, owners and the registrar 
general of the existence of the prohibition 
order.23 Any occupation certificate issued 
in contravention of the prohibitions order 
is invalid.24 While a developer may appeal 
against a prohibition order to the Land and 
Environment Court, the appeal does not 
operate as a stay.25

Investigative and Enforcement Powers

The Secretary of the Department of 
Consumer Service is empowered to 
investigate complaints and to enforce the 
provisions of the DBP Act.26 Powers include 
the acceptance of written undertakings from 
a registered practitioner with a breach of an 
undertaking providing grounds for taking 
disciplinary action against a registered 
practitioner.27 The Secretary may also issue 
stop work orders which may be appealed 
against although the appeals do not operate 
as a stay.28 The Secretary may also apply to the 
Land and Environment Court to remedy or 
restrain a breach of the DBP Act. Proceedings 
for offences may be taken in the Local Court 
or the Land and Environment Court in its 
summary jurisdiction. If successful, the 
courts may impose penalties.29 

The Secretary may also issue rectification 
orders.30 If the rectification order is not 
complied with then the Secretary may 
demolish a building or a part of a building.31 
More than one building rectification 
order may be issued32 and each building 
rectification order may be issue to more than 
one person33 or more than one developer34. 
Developers may appeal a rectification 
order to the Land and Environment Court 
although appeals do not operate as a stay.35 
Developers are also liable for the costs of 
compliance although they may appeal 
against a compliance costs notice to the Land 
and Environment Court.36 Interestingly, any 
work rectification orders must be considered 
in any proceedings in NCAT and any other 
court proceedings relating to building work 
that is the subject of the order.37

Unfortunately, the Secretary cannot 
declare an occupation certificate void if 
it subsequently issues a work rectification 
order for serious defects even if those defects 
pose a risk to public safety. This preserves 
the status quo in that there is currently no 
mechanism available in New South Wales 
where an occupation certificate that is 
subsequently proven to be unreliable may 
be declared void. In the absence of such a 
power, developers may ostensibly force 

purchasers to settle their contracts for sale.38 
It is suggested that the legislature reconsider 
whether such power would be in order – at 
least in circumstances where the work 
rectification orders involve the rectification 
of major defects, the presence of which 
indicate that the occupation certificate ought 
not to have been issued in the first instance. 
If the Secretary is empowered to demolish a 
building or part of a building then it ought 
to be also empowered to declare as void 
any occupation certificate that has been 
previously issued.

By way of illustration, the writer has had 
the benefit of sighting a rectification order, 
the response of the developer as well as the 
reply from the Commissioner in a significant 
development at Homebush which has 
serious waterproofing issues that have 
rendered the property not fit for purpose. 
Unfortunately, the occupation certificate 
has already been issued for the building. The 
developer is resisting the rectification order 
and it appears that proceedings in the Land 
and Environment Court are imminent. 
Unless the Commissioner exercises the 
powers available to him by demolishing 
parts of the apartment building so that 
the purchasers may potentially rely upon s 
66M of the Conveyancing Act 1919 (NSW) 
to negotiate a decrease in the purchase price 
then consumers may find themselves in the 
unhappy position of having no option but 
to complete their purchases at the contract 
price.

Extension of the duty of care. 

The NSW Reforms have addressed the effect 
of Brookfield Multiplex v OC SP 6128839 
which effectively precluded the existence 
of a duty of care by builders and design 
professional to subsequent owners in the 
absence of vulnerability. The resultant gap 
in the availability of a cause of action for 
owners of residential apartment buildings 
and owners corporations for latent defects 
that manifest more than six years after the 
registration of the strata plan pursuant to the 
Strata Scheme Development Act 2015 (NSW) 
has now been overcome in part, by imposing 
a retrospective duty of care on builders and 
design professionals to avoid pure economic 
loss to all subsequent owners of residential 
apartment buildings.40 This includes Owners 
Corporations. 

The duty of care is non delegable41 and 
economic loss is defined to include the cost 
of rectification of defects42. The duties and 
warranties under the Home Building Act 
1989 (NSW) and other Acts are preserved. 
The operation of the Civil Liability Act 2002 
(NSW) is also expressly preserved. 43 The 
retrospective nature of the duty of care was 
intended to provide owners with a cause of 
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action for the defective cladding. However, 
its effect is not so limited. The duty applies if 
the loss first became apparent within 10 years 
immediately prior to 11 June 202044 or first 
becomes apparent on or after 11 June 2020. 

It is unknown what the subjective 
intention of the New South Wales legislature 
was in relation to the intended reach of the 
retrospective duty of care for pure economic 

loss. However, the retrospective duty of 
care may not provide a cause of action to 
all subsequent owners. For example, latent 
damage in a residential apartment building, 
completed more than 10 years ago, might 
only have manifested in the last 10 years 
and therefore be within the retrospective 
shadow of the extended duty of care. In 
such a scenario, s 6.20 of the Environmental 
Planning and Assessment Act 1979 (NSW) 
which provides a ten year long stop for 
building actions would operate to preclude 
a building action being brought.45 If this 
was not the subjective intention of the New 
South Wales legislature then either the 
DBP Act or the Environmental Planning 
and Assessment Act 1979 (NSW) must be 
amended to prevent this outcome.46 

Conclusion

The NSW Reforms are several steps in 
the right direction. They are designed to 
prevent a builder or developers from cutting 
corners by mandating the requirement of a 
fully resolved set of certified construction 
drawings by registered (and adequately 
insured) design professionals prior to the 
commencement of construction.47 Variations 
in respect of essential building elements 
also have to be designed, documented 
and certified by the respective design 
professionals.48 Builders have to certify that 
they have built in accordance with the set 
of certified construction documentation 
and that the completed building complies 
with the Building Code of Australia.49 To 
complement this, the principal certifier 
must not determine an application for an 
occupation certificate unless all compliance 
declarations required by the DBP Act have 

been lodged and considered by the principal 
certifier.50 In addition to requiring building 
practitioners to be adequately insured,51 the 
NSW Reforms rely upon the prohibition 
orders52 and potential prosecutions for 
offences for non-compliance53 to encourage 
builders to comply with their obligations 
under the DBP Act. It will be curious to see if 
the State government ends up underwriting 
the risk for the building practitioners as 
it is unlikely that insurance for defective 
workmanship will ever be available 
commercially. 

Yet, as discussed, above there are two 
areas in which it is suggested that the 
legislature ought to further intervene. In 
the first instance, to bolster the power of the 
Secretary to declare occupation certificates 
void where a work rectification order is 
subsequently issued to cover serious or major 
defects. Secondly, to clarify the ambit of 
the retrospective duty of care and whether 
it was intended to afford subsequent owners 
a cause of action for buildings completed 
more than 10 years prior to the enactment 
of the DBP Act.

Ultimately however, whether the NSW 
Reforms will be successful in raising the 
quality of residential apartment building in 
New South Wales and ultimately consumer 
confidence depends upon whether the 
Department of Consumer Affairs is properly 
resourced. While David Chandler, the New 
South Wales Building Commissioner does 
not lack energy and enthusiasm, he is but 
one person and without support, he and 
his Department will not be able to react 
to complaints, instigate investigations and 
issue stop work orders, rectification orders or 
prohibition orders.  BN
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The pressure we place on ourselves and 
the pressure that is placed upon us as 
barristers cannot be underestimated. 

Our profession is attended by perfectionism, 
the anxiety of being on display - either in the 
courtroom or in the conference room - and 
the attendant fear of being questioned on 
something we do not know the answer to or 
humiliated by admonition by an opponent 
or a judge. Further, it is an environment in 
which many of us have clients who are living 
through the worst times in their lives and our 
job is to advise them, protect them, help them 
and advocate for them. They are relying on us. 

In order to get work, we must have 
impeccable reputations for strength, 
integrity, hard work and professional 
judgment. However, our reputations are 
sometimes only as good as our last case and 
mistakes are not forgiven.

We work in isolation, our colleagues are 
also our rivals on occasion. 

We run our own businesses where the 
financial pressures of dealing with irregular 
income patterns mismatch the regularity of 
floor fees and business expenses.

It is no wonder that the level of stress, 
anxiety and depression in the legal 
profession is about twice as high as it is in 
the general community.

The problems are both systemic and 
self-inflicted.

I write this introduction because I want 
to dispel any thought that the work done 
by the Wellbeing Committee is akin to the 
company social club. The work that is done 
is focused and important. I believe that the 
projects initiated by the Committee over 
the last 6 years has been integral to the 
increased awareness of mental health issues, 
and has not only opened the door to have 
those discussions but has taken genuine, 
practical steps to address those issues at 
both the cause and effect level. 

A key objective of the Wellbeing Committee 
is to take steps to mitigate the impact of 
vicarious trauma. Each year the Committee 
hosts a seminar which helps barristers to 
detect the symptoms in themselves and their 
colleagues, and provides them with the means 
of prevention and intervention.

In that same strain, the Wellbeing 
Committee has created a discussion group, 
called the ‘Safe Place’, where barristers may 
meet and ventilate matters of concern to 
them, in a confidential setting.

The Wellbeing Committee commissioned 
The Black Dog Institute to provide mental 
health training for members and that is 
being done over the next 6 months.

With the aim of increasing the use of 
BarCare services, the Committee has this 
year undertaken to improve the BarCare 
website. One of the key impediments to 
accessing BarCare services has been the 
doubts or suspicions held by barristers that 
if they access the services, that information 
will not be kept confidential. However, one 
of the basic tenets of BarCare is that all such 
information is kept confidential and no-one 
in the Association is given any information 
that would identify the persons accessing the 
services. The Committee has delivered the 
‘confidentiality’ message on regular occasions 
but it needs to do more. In addition, many 
barristers are unaware of the wide variety of 
services that can be provided by BarCare. 

The Committee has interviewed a 
number of established barristers to gain 
their insights on how they have coped 
with the tension and responsibility and the 
recordings of those interviews are available 
on our website.

We have looked to some of the causes of 
stress by providing greater insight into and 
openly discussing judicial bullying. We have 
liaised with the Judicial Commission and 

done presentations at judicial conferences. 
In that regard, our work has been done 
concomitantly with the introduction of 
judicial protocols by most of the Courts 
and Tribunals. One of the most interesting 
outcomes of our research work is that 
judicial bullying emanates from a very 
small number of judicial officers. In any one 
court or tribunal, there are only a handful 
of judicial officers whose conduct is the 
source of complaint. The vast majority of 
judges and tribunal members are held in 
high regard by our members. 

We have also looked to our own habits 
and the EAT SLEEP MOVE program 
has provided informative, interesting and 
targeted webinars on nutrition, resistance 
strength, posture. We have run mindfulness 
and mediations training sessions which are 
particularly needed.

Our efforts at increasing collegiality and 
interconnection are run through the Bench 
and bar Lunches, Bushwalking Group, 
Sporting Teams, the Knitting Club and the 
soon to be run Dog Day Out picnic where 
barristers and their canines can meet. We 
have also recognised the importance of 
ensuring that our members acknowledge 
the long and valuable service of our most 
Experienced Barristers and the lunches 
honouring their services meant that we could 
hear the stories of their careers including 
both the challenges and the highlights. 

These are only a few of the many projects 
undertaken by the Wellbeing Committee 
and I am honoured to be the Chair. BN

Addressing 
The Issues

Kylie Nomchong SC,  
Chair of the Wellbeing Committee
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Barristers typically work long hours 
in adversarial environments and 
often work to extreme deadlines. 

Barristers, like many other professionals 
often put the maintenance of their own 
health on the backburner devoting little 
time for self-care, thus enhancing their 
odds of terrible health outcomes such as 
strokes, cancers and heart disease.

In this article, I answer the following 
questions: how important are lifestyle 
choices in avoiding these outcomes? 
What tangibly can you do, as a barrister, 
that is simple and effective given your 
constraints? 

The impact of behavioural choices 
(food choices, sleep, exercise habits etc.) 
on personal health is huge. These choices 
predict 80% of health outcomes; while 
genes explain only 20%.1,2 For example, 
for women 95%, and for men 90%, of 
heart attacks and strokes are attributed to 
modifiable lifestyle risk factors.3 

Much of my approach at Executive 
Medicine to longevity and vitality comes 
from studying those communities with 
exceptional health – living often to over 100 
with bodies that are functioning 20 or 30 
years younger than their age.4 

To achieve this, there are four things to 
be done: 

Firstly, follow a Mediterranean diet which 
will reduce your risk of heart attack / stroke by a 
massive 30%.5 In addition, the Mediterranean 
diet has other significant benefits such as: 
• mitigating your risk of developing bowel 

cancer (the second most common cancer 
killer after lung cancer);

• optimising your gut biome (the variety and 
nature of organisms that are cultivated in 
our gut, which are integral to great health);

• optimising your brain health in relation 
to moods, coping with stress and 
cognitive sharpness.
For any given meal a Mediterranean 

diet contains:
• 50% plant food with a variety of plant 

sources and colours; 

• 25% healthy protein (white meat such as 
chicken breast without skin, fish or turkey 
with red meat avoided, e.g., twice a week 
if at all); and

• 25% high fibre, including whole grains 
such as multigrain bread, oats for 
breakfast, wholemeal spaghetti. 
In addition, there should be a small number 

of nuts and seeds daily, and olive oil. 
To do this you will need to set up a system 

to be organised with your food choices: it’s 
easier eating food prepared at home and taken 
to work or understanding (and training your 
staff) where to buy your food following these 
principles in your local food court or restaurant.

Secondly, exercise regularly, as high fitness 
is associated with 
• lower risk of all-cause mortality when 

compared to low fitness;6

• lower risk of cardiovascular disease;7 and

• less depression,8 anxiety,9 fatigue1011 and 
cognitive impairments.12 
These are critically important for the 

barrister as 'lawyers consistently rate in 
the top two occupations with the highest 
prevalence of mental health problems.'13 
It has been suggested that 'programs 
of physical exercise should be formally 
proposed as a preventive measure to people 
known to be exposed to intense stress (e.g., 
work-related stress), and could be prescribed 
as a form of therapy in combination 
with other treatments to ease mood and 
cognitive deficits caused by chronic stress'.14

Your weekly goal should consist of,  
at least: 
• Two sessions of strength training (using, 

for example, bodyweight or barbells, 
or Pilates) – these sessions can be 
20-30 mins; and

Lifestyle choices for better health
By Dr John Cummins
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• either 75 minutes of moderate / 
high intensity exercise (e.g., jogging, 
competitive games on a field, singles 
tennis), or 150 minutes of more moderate 
exercise (e.g., a brisk walk).
One excellent exercise habit for a busy 

person could be using an exercise bike at 
home for 15 minutes a day while watching a 
movie or listening to an audiobook etc.

Thirdly, you must manage stress which, 
if left to run rampant, causes among 
other effects: 
• alteration in brain structure increasing 

one’s risk of psychiatric illness; and

• precipitation of low grade inflammation via 
the immune system thus promoting such 
diseases as cardiovascular dysfunction, 
diabetes, cancer, autoimmune syndromes 
and mental illnesses such as depression 
and anxiety disorders.14

The ‘canary in the coal mine’ indication 
of excess stress in my view is sleep – if you 
sleep well (7-8 hours per night) then you 
are managing life well. It is critical you have 
regular strategies for ‘dropping’ stress, such 
as a 10-minute meditation strategy twice a 
day, and /or an exercise routine plus a healthy 
attitude and balance in your life such that 
there is more to your life than just work.

Recognise and address poor ways of 
managing stress including comfort eating, 
and alcohol – the latter is indoctrinated 
in certain occupational cultures including 
law and is often more mindlessly habitual 
than physiologically dependant. Excess 
consumption of alcohol increases the risk of 
a variety of cancers, including head and neck, 
esophageal, breast, colon, liver and kidney 
cancers,15 and significantly increases the risk 
of heart and liver disease, and osteoporosis. 
Even light drinking and binge drinking have 
a moderate increase of some cancers. Alcohol 
destroys sleep and strips neurons leading 
to cognitive decline or even dementia. The 
ideal level of alcohol consumption is probably 
zero. Realistically given our cultural alcohol 
norms I suggest that women have less than 7 
standard drinks per week, and that men have 
at most 10 standard drinks per week. Practise 
sobriety with alcohol-free days each week as 
well as more extended periods regularly (one 
week or one month) in order to give the liver 
and brain a break. 

Fourthly, work with your health provider 
to sensibly screen for common diseases that 
are likely to strike without warning. 

For heart disease screening consider CT 
imaging. Only two out of every three people 
who have heart attacks have chest pain, 
shortness of breath or feel tired a few days 
or weeks before the attack. Many have no 
warning symptoms before their attack.16 

Screening has been a game changer in 
managing my clients’ risk of heart attacks. 
With zero calcification (meaning, no evidence 
of any fatty plaque buildup, which has 
subsequently calcified, in the coronary arteries) 
then you have virtually a 15-year mortality 
warranty for close to zero heart attack / stroke 
mortality – which is incredibly reassuring. In 
my view, if you have calcification then your 
heart attack risk factors need to be managed 
aggressively by an expert. Typically, I screen 
the coronary arteries (with a CT scan) of male 
clients typically at the age of 50, and of female 
clients typically at the age of 60. 

For cancer screening:
• those who are current smokers or have a 

history of heavy smoking should have a 
chest CT – lung cancer screening; 

• colorectal or bowel cancer can be screened 
with either stool testing or a colonoscopy; 

• prostate cancer can be screened with an 
annual prostate blood test from the age 
of 40;

• breast cancer can be screened using 
mammography (possibly with a breast 
ultrasound) from the age of 50 in women;

• women should be up to date with Pap 
smears; and 

• finally, you should have a thorough 
annual physical examination looking for 
other common cancers such as lymphoma 
and melanoma.
In my experience, once we educate 

ourselves on how to eat, how to move and 
how to manage stress in a positive way, and 
appropriately screen for common diseases, 
lives are saved, careers are saved. Guard your 
health habits carefully – once your health is 
lost, it often can’t be regained.  BN
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Legislative and community admonition 
against bullying in the workplace 
is well known in Australia. This is 

evident from current media attention to the 
issue, including calls for an investigation 
into allegations of bullying in politics2. It is 
also entrenched in the anti-bullying regime 
under the Fair Work Act3.

So where does judicial bullying fit into 
the picture? In what ways is it similar to 
the bullying experienced in other spheres of 
public life and in what ways does it differ? 
Can we pick and mix from reform efforts 
elsewhere or does it require a uniquely 
tailored response? 

Discussion of judicial bullying in 
Australian courts often commences with the 
qualification that instances are rare.4 

This assumption needs to be reconsidered. 
In January 2018, 66% of the respondents 
to the Quality of Working Life survey 
(QoWL Survey) conducted by the NSW 
Bar Association indicated that they had 
experienced judicial bullying.5 

This is not unique to NSW courts. 
Advocates in the United Kingdom have also 
raised concerns that judicial abuse is going 
unchallenged.6 Similarly, a 2018 wellbeing 
survey of criminal lawyers conducted in New 
Zealand found that 88.1% of respondents 
had personally witnessed or experienced 
bullying, and that in 65% of those instances 
the 'bully' was a judge.7

First and always the most contentious 
issue is the definition of ‘judicial bullying’. 
Trying to find the line between an 
acceptable robust line of questioning from 
the bench and an episode of bullying 
is not always an easy task. As such, the 
development of protocols or guidelines, 
a complaints framework or educational 
programs to address judicial bullying must 
grapple with that issue. Consensus must be 
reached between the bench and the bar as 
to what is and what is not judicial bullying. 
This includes consideration of whether, 
unlike the common conception of bullying8 
or how it is defined under the Fair Work 
Act9, which requires repeated conduct, one 
instance of judicial bullying is sufficient 
to justify a complaint, investigation or 
potential action.

How is bullying defined?

There is no universal definition of bullying. 
The Fair Work Act, 2009 (Cth)10 stipulates 
that bullying occurs towards an individual 
(or group of individuals) in a workplace 
where there is repeated unreasonable 
behaviour towards the worker (or group of 
workers); and that behaviour creates a risk 
to health and safety.11 However, access to 
the anti-bullying orders are only available to 
employees of the same employer.

More generally, bullying encompasses 
a range of behaviour but for the purposes 
of this discussion, it includes a 'threat to 
another’s professional status (e.g., belittling 
opinion, public professional humiliation, 
accusation regarding lack of effort); threat to 
personal standing (e.g.,name-calling, insults, 
intimidation, devaluing with reference to 
age)…overwork (e.g.,undue pressure, impossible 
deadlines, unnecessary disruptions)…'12 Power 
imbalance is an integral part of bullying 
because the perpetrator perceives that the 
victim has little or no ability to retaliate.13

What is judicial bullying? 

It is sometimes said that intemperate and/
or inappropriate behaviour by the judge 
may be an understandable by-product of 
the adversarial nature of the courtroom. 
The pressures of managing ballooning 
dockets and lengthy directions lists – 
often with fewer resources – should not 
be underestimated. However, while the 
occasional intemperate comment or moment 
of obvious exasperation by the judge is likely 
to be inevitable, directed intimidation, 
sarcasm, discriminatory remarks and 
outbursts of temper, on the other hand, have 
the capacity to cause humiliation, stress and 
more serious psychological reactions in the 
barrister to whom the remarks are directed. 
Further, judicial bullying may also cause 
dysfunction in the judicial process, bring the 
process into disrepute and ultimately, affect 
public confidence in the administration 
of justice. 

The relationship between the bench 
and the bar is one of trust, confidence, 
competence, integrity and honesty. It is 

crucial to the efficient disposal of litigation 
that that relationship is not undermined.

In his 2013 comments, Chief Justice 
Bathurst noted that 'an integral part of 
the adversarial process' involved judges 
questioning propositions advanced by 
counsel, correcting errors and drawing to a 
close misguided lines of argument. However, 
while being ‘curt’ in order to achieve these 
objectives would not amount to bullying, it 
has been suggested that it might nevertheless 
give the impression that there had not been 
a fair hearing.14 

Justice Peter Young, former judge of the 
NSW Court of Appeal, expressed his view 
in a 2013 article in The Australian titled 
'Thin-skinned advocates should take a 
spoonful of cement and harden up'. In the 
article, Justice Young suggested that the 
increase in the number of alleged instances 
of judicial bullying could be attributed to 
the 'growth of ‘self-esteem’ as a virtue … 
so that any adverse statement which has a 
tendency to deflate self-esteem even slightly 
is taken as unfair bullying.'15 

In a similar vein, judges (and more 
senior barristers) often respond to the 
topic of judicial bullying by asserting 
that many alleged instances arise where 
incompetent advocates seek to justify their 
position when their lack of preparation or 
misconceived arguments are the subject 
of adverse comment by the bench. In that 
regard, there is no doubt that the bar must 
accept responsibility for the ongoing role 
of education and disciplinary control over 
its members, particularly for those whose 
lack of diligence add to the pressures of 
hearings. It is essential that the reaction of 
judges, even to poor advocates remains civil 
and professional. 

Most instances of judicial bullying are 
unlikely to be characterised as intentional 
public ridicule or harassment. However 
there are examples. Justice Glenn Martin, 
former President of both the Queensland 
and Australian Bar Association recounted a 
complaint from a junior barrister who had 
been told by a judge in open court: 'You’re an 
idiot. Do your clients know you’re an idiot?'16 

Although it is comments like this that 
make it to the airwaves, the spectrum of 

Inappropriate Courtroom Conduct1 
By Kylie Nomchong SC
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behaviour considered to be unacceptable 
is not and should not be limited to explicit 
verbal abuse. 

Justice Michael Kirby was one of the 
first judges to speak publicly on the issue of 
judicial bullying. His Honour believed that 
this included conduct such as ' displaying 
personal animosity, disrespect towards advocates 
or litigants or their arguments, courtroom 
rudeness, arrogance towards advocates or 
colleagues and gossiping and laughing in 
private conversations with other judges during 
argument.' 17 This sort of conduct is clearly 
designed to, and has the effect of, alienating 
the advocate and the litigant. Such conduct 
creates an unfavourable impression of the 
judge and the court process. 

It is also worth noting Justice Kirby 
consistently articulated the view that a civil 
and courteous court was more likely to be an 
efficient one. 

NSW Bar Association Quality 
of Working Life Survey 

The NSW Bar Association conducted a 
survey of its members about their level of 
wellbeing including factors influencing 
the quality of their working life (QoWL 
Survey). One of the questions was directed 
to judicial bullying. 

The qualitative responses from barristers 
recounted instances of verbal comments from 
the bench which were belittling or amounted 
to public humiliation in front of the barrister’s 
opponent, clients and observers in the court. 
Others recounted instances of excessively 
personal or otherwise unfair criticism. Also 
noted in the survey as a common type of 
bullying experienced by advocates was being 
repeatedly interrupted or being intimidated. 
Remarkably, there were accounts of angry 
outbursts of yelling and even screaming of 
derogatory comments.18 In addition, and 
disturbingly, there were also some accounts 
of inappropriate gender-based adverse 
comments. Barristers also reported judicial 
bullying in the form of the imposition of 
unreasonable deadlines which demonstrated 
favouritism or bias towards one side. 

The QoWL Survey replicated the 
anecdotal information that has been voiced 
by barristers during seminars, discussions 
and informal complaints. More often than 
not, the narrative of unacceptable bullying 
relates to the same judges, all known by 
name and notorious for their inappropriate 
and unwarranted behaviour. In many cases, 
these well-known judicial offenders have 
gone unchecked for years with barristers 
each lamenting their similar experiences. 
All such stories involve a recitation of 
how demoralising and stressful the 
litigation became.

The Victorian Bar Association Survey 
found that 55% of male barristers and 
66% of female barristers reported they had 
experienced judicial bullying.19

While, at first sight, the QoWL survey 
findings are concerning, it is possible 
that some of the complaints, if properly 
investigated, would not amount to bullying. 
Any conclusion depends on what behaviour 
is said to 'cross the line'. 

Following up on the QoWL survey, in 
2021 the Wellbeing Committee reached out 
to a wide range of barristers at the NSW Bar 
to hear about their personal experiences of 
judicial bullying. The results were extremely 
interesting and in summary were as follows:

• the number of judicial/ tribunal officers in 
each jurisdiction that engage in bullying 
behaviour is relatively small – but those 
persons account for the vast majority of the 
reports of bullying in that court/ tribunal;

• when speaking of inappropriate judicial 
conduct, most barristers interviewed 
compared the behaviour of the few poorly 
behaved judges/ tribunal members to the 
remainder of the members of that bench who 
they described as civil, polite, intelligent, 
well-prepared and fair and in many instances 
described some judges/ tribunal members as 
a 'delight to appear before';

• there were more reports of judicial/ 
tribunal officers engaging in bullying 
behaviour in courts/ tribunals that were 
less well-resourced and busier;

• following the introduction of AVL 
hearings and the more prevalent 
use of telephone directions hearings 
following the COVID-19 pandemic, 
the type of bullying behaviour has 
widened to incorporate judicial and 
tribunal officers blatantly looking at 
other devices while practitioners are 
addressing them, increased aggressive 
language and in the case of one judge, 
becoming enraged and hanging up on 
practitioners mid-submission;

• the barristers who have been subjected 
to judicial bullying were not restricted 
to members of the junior bar but rather 
there appeared to be equal numbers of 
reports from silks, senior juniors and the 
junior bar. 

• the immediate effects of bullying involved 
humiliation and embarrassment with 
many barristers reporting that they felt 
sufficiently intimidated to curb their 
comments and some barristers reporting 
that they became tearful;

• the longer term effects involved days, 
weeks or even months of rumination 
– 'What did I do wrong?' 'I should have 
stood up to it' 'I looked like an idiot'. Some 
barristers said that they considered giving 
up the Bar after a particularly violent 
episode of judicial bullying, having lost all 
their confidence. 

Why does judicial bullying matter?

Judicial bullying necessarily compromises 
the integrity and the efficiency of the court.

While it is properly the role of the judge 
to question counsel, aggressive or pejorative 
comments or interjections from a judge do 
not assist on this front. Justice Kirby observed 
that far from prompting an advocate to do 
better, 'a speaker will rarely give his or her 
best for the client, or the cause, or the court, 
when subjected to undue pressure.'20 This has 
certainly been reflected in the sentiments 
expressed in the QoWL survey and the 
more recent interviews. As stated above, 
repeated pejorative, sarcastic or intimidatory 
remarks often result in advocates becoming 
intimidated and retreating from the process. 

Justice Young, although somewhat 
dismissive of the 'problem' of judicial 
bullying, similarly conceded that 'most judges 
understand that they are more likely to gain 
assistance from counsel if relations between 
the bench and the bar are kept cordial than if 
counsel is unsettled.'21 Bullying behaviour can 
disrupt and disturb counsel which in turn 
prevents them from performing their task 
to the standard they might otherwise be 
capable of.

In order to avoid further hostile 
attention, an advocate may be coerced into 
making potentially disadvantageous or 
unnecessary concessions. The fear of being 
subjected to further humiliation from the 
bench also deters advocates from advancing 
their arguments. 

For judges, judicial bullying can also 
demonstrate or give rise to perceptions of pre-
judgment. 'Arrogant, rude and inappropriate' 
behaviour from the bench can also impact 
a litigant’s opportunity to effectively present 
their case.22 Judicial bias of that kind may 
in turn compromise public confidence in the 
legal system. 

Not a Rite of Passage

The idea that judicial bullying is a 
necessary 'rite of passage' for junior 
counsel is outdated, dangerous and wholly 
unacceptable. Older practitioners relating 
'war stories' of how they were mistreated 
by former judges should not be a source of 
admiration but rather, a sad indictment that 
this issue has not been addressed earlier.  
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Just because one has suffered the humiliation 
of judicial bullying and ‘lived to tell the tale’ 
does not mean that it should be an experience 
visited upon the current generation of 
barristers. Rather, it should be the trigger for 
right-thinking members of the bench and 
bar to ensure that such behaviour is treated 
with opprobrium.

Christopher Shanahan SC, in a discussion 
on effective advocacy and judicial bullying, 
noted the following: 

'No workplace training should be 
predicated on the need to learn to 
absorb bullying – that cannot be an 
appropriate ‘rite of passage.’ Indeed 
advocates subjected to such conduct in 
their formative years should be at the 
forefront of measures to eradicate it.'23 

The psychological and adverse reputational 
damage of being a victim of judicial bullying 
are significant. The suicide of a young WA 
Legal Aid solicitor in 2010, regrettably 
linked to a magistrate recently 'berating' 
her,24 was an unacceptable cost of a culture 
which tolerates judicial bullying. Beyond 
that very serious case, judicial bullying causes 
psychological stress and may contribute to the 
development of psychological disorders such 
as depression and anxiety.25 The very fact that 
66% of barristers in the QoWL Survey stated, 
in the context of a questionnaire about their 
mental health, that they had been subject to 
judicial bullying indicates that causative link. 
For those who do not suffer psychological 
injury, judicial bullying has other less visible 
effects on the profession at large, including 
emotional exhaustion as well as high levels of 
burnout and withdrawal from work – all of 
which have a corrosive effect on the operation 
of our judicial system. 

Who are the victims?

Victims of judicial bullying are often reluctant 
to speak out for fear of retaliation from the 
bench which could in turn jeopardise their 
reputation and future livelihood. However, 
judicial bullying extends to others. Court 
staff who are required to bear witness to 
the humiliation of barristers and advocates 
would no doubt experience embarrassment, 
if not shame at having to be a participant in 
a process where that sort of conduct occurs.

There is also the effect on the judge him 
or herself.

Clearly there is a class of judges who lack 
the appropriate civil judicial temperament. 
It is possible that these judges boast about 
how clever they are because they have had 
to berate and 'correct' barristers appearing in 
their courtroom. It is also possible that other 
judges lack any self-awareness of the effect 

of their conduct. If that be the case, then it 
is a sad indictment on them and a system 
which permits them to continue to engage 
in judicial bullying. 

More likely, however, any judge with 
empathy or conscience, would experience 
feelings of shame and distress if they reflected 
on their poor conduct. They may want to 
blame others but they know that they should 
not have reacted in the way in which they 
did. The factors which may play a part in that 
behaviour include vicarious trauma from 
dealing with a litany of distressing cases, the 
pressure of being the person who determines 
an outcome which will always be adverse to 
the losing side, their own work schedules 
and their own personal circumstances. 

The court room as a workplace 

While the courtroom is the workplace 
for barristers, it is a workplace where the 
anti-bullying provisions of the Fair Work 
Act do not protect barristers. Although the 
ethical principles which underpin the federal 
anti-bullying legislation apply equally in the 
courtroom, the relevant provisions of the 
Fair Work Act only apply to 'workers' in 
the 'workplace' as statutorily defined. This 
does not include barristers and solicitors 
who are bullied in court.26 In contrast, 
employees who have been bullied have an 
opportunity to seek redress in the Fair Work 
Commission because the legislation imposes 
a positive obligation on employers to ensure 
that workers do not experience bullying or 
harassment in the workplace. 

However, courts are a workplace for court 
staff and judicial bullying (particularly 
ongoing behaviour) may result in a risk 
to the mental health and safety of those 
employees. In that circumstance, there is an 
argument that the court system is a 'person 
conducting a business or undertaking' within 
the meaning of s 5 of the Work, Health and 
Safety Act 2011 (NSW)(WHS Act). If so, 
court staff are workers pursuant to s 7 of the 
WHS Act, and courts are a workplace under 
s 8 of the WHS Act. If that be the case, then 
the courts are under an obligation to the 
court staff to protect them against the risk of 
injury from judicial bullying, particularly, if 
known (or capable of being known) and not 
acted upon. If that be the case, under s 19(2) 
of the WHS Act the courts must ensure, so 
far as is reasonably practicable, that the health 
and safety of other persons are not put at risk 
from work carried out in that workplace. 
Barristers and solicitors are capable of being 
'other persons' in that context. 

In any event, notwithstanding any 
statutory obligation, court staff, solicitors 
and barristers are equally entitled to a 
workplace which is free of bullying. 

Possible causes of judicial bullying 

A further initiative is to seek to work with the 
courts/ tribunals to understand the causes of 
the poor behaviour – whether it be a matter 
of resourcing, isolation, lack of collegiality, 
the loneliness of the role, the strain of 
constant non-delegable decision-making, 
the potential exposure to criticism from 
the media and the increasing demand on 
finite judicial resources often resulting in 
mounting caseloads.27 

Despite the emergence of counselling 
services and wellbeing programs, the mental 
health issues consequent upon dealing with a 
long running hearing into child sexual abuse 
was made clear by Magistrate Heilpern 
in his address at the 2017 Tristan Jepsom 
Memorial Foundation Lecture. The suicide 
of Melbourne magistrate Stephen Myall in 
2018 demonstrated that crippling caseloads 
is still an issue of critical importance.28 
More recently, Judge Andrew of the Federal 
Circuit Court had engaged in conduct 
described as 'hectoring, bullying, insulting 
and demeaning' towards a QC and a solicitor 
and was transferred to Brisbane. However, 
tragically Judge Andrew committed suicide 
in October 2020. 

While judicial stress does not justify 
bullying behaviour, it is a contributing 
factor and one which must be addressed in a 
thoughtful way. Our judicial system relies on 
both judges and advocates in order to operate 
efficiently and fairly. Judges are equally entitled 
to a workplace free from the overwhelming 
pressure caused by unmanageable caseloads 
and inadequate resources. 

Addressing the issue 

The Wellbeing Committee has considered 
a number of initiatives to address 
judicial bullying. 

The first has already been put in place and 
this is the gathering of first-hand information 
from barristers about their experiences. The 
results to date are set out above.

However, it is thought that in order to 
support the proposition that judicial bullying 
brings the administration of justice into 
disrepute, eyewitness information ought be 
gathered. Heads of jurisdiction and other 
judges rarely observe their brethren and so, 
the Wellbeing Committee is considering 
a scheme whereby lay persons are asked to 
observe live courtroom behaviour (in person, 
on AVL or by listening to telephone hearings) 
– of a random sample of judges including 
those who have been identified as engaging 
in inappropriate courtroom behaviour and 
those who have not. It is considered that such 
reports would assist to understand whether 
an ordinary reasonable person at the back 
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of the courtroom would conclude that the 
parties (and their advocates) were being given 
a ‘fair go’ in the legal process or whether the 
conduct of the judge/ tribunal member had 
impaired that process. 

The response of the courts/ tribunals

There is no standardised process for making 
complaints about judicial bullying. 

In New South Wales, for members of 
State courts, complaints may be made to the 
Judicial Commission of NSW: https://www.
judcom.nsw.gov.au/complaints/

However, some jurisdictions in 
New South Wales have responded to the issue.

The Supreme Court of NSW has adopted 
a comprehensive approach in its Policy 
on Inappropriate Workplace Conduct,  
which states:

'The Supreme Court recognises the 
importance of fairness, dignity and respect 
for others in the workplace and that each 
person has a safe and secure place in 
which to work. The court does not tolerate 
inappropriate workplace behaviour, which 
includes bullying, harassment, sexual 
harassment, and other forms of unlawful 
discrimination, vilification and violence. 

The objects of the Policy are twofold: first, 
to define clear standards of appropriate 
behaviour and, second, to provide a safe 
and secure method by which any person 
who is concerned that these guidelines are 
being or have been breached can raise the 
matter in confidence. The Policy also sets 
out the framework within which any such 
concerns will be addressed. 

It contains a clear complaint making 
process: https://www.supremecourt.justice.
nsw.gov.au/Documents/Practice%20and%20
Procedure/Unacceptable%20Workplace%20
Conduct%20Policy,%2014%20October%20
2020.pdf 

The NSW Civil and Administrative 
Tribunal has a Member Code of Conduct 
which states that the Tribunal will not 
tolerate inappropriate workplace behaviour, 
which includes bullying and NCAT also has 
a complaint making process: https://ncat.nsw.
gov.au/documents/policies/member_code_of_
conduct.pdf 

The Land and Environment Court and 
the District and Local Courts of NSW refer 
to the NSW Justices and Communities 
website which directs complaints to the 
Judicial Commission: https://courts.nsw.gov.
au/courts-and-tribunals/help-and-support/
feedback-and-complaints.html 

In the federal jurisdiction, there is 
no similar body to the NSW Judicial 

Commission. Federal judicial officers 
can only be removed from office, after 
proved misbehaviour or incapacity by the 
Governor-General upon a request from both 
Houses of the Parliament. 

However, the Federal Court of Australia 
has adopted a Judicial Complaints 
Procedure which allows for complaints to 
be made to the Chief Justice and sets up a 
comprehensive procedure for the assessment 
and dealing with complaints about judicial 
conduct: https://www.fedcourt.gov.au/
feedback-and-complaints/judicial-complaints 

The Family Court of Australia adopted 
a similar protocol recently: http://www.
familycourt.gov.au/wps/wcm/connect/fcoaweb/
about/policies-and-procedures/fcoa_judicial_
complaints_proc 

On 9 June 2021, the Federal Circuit Court 
adopted a Judicial Workplace Conduct 
Policy in which it states that ' judges of the 
court accept if they engage in unacceptable 
workplace conduct as described in this policy 
towards members of the court staff, people who 
perform their work in the court or another 
judge, they may cause harm to another person 
and will undermine the court and community’s 
trust and confidence in the court.' The Policy 
includes a complaint making process which 
is administered by the Chief Judge: http://
www.federalcircuitcourt.gov.au/wps/wcm/
connect/fccweb/about/policies-and-procedures/
fcc-judicial-workplace-conduct-policy#_
Toc74647692

However, due to the inherent reluctance 
in making complaints, attention needs 
to be given to how judicial bullying may 
be investigated without identifying any 
particular complainant. Moreover, there is 
room to consider a system of intervention 
that does not result in a formal disciplinary 
investigation, particularly given the fact that 
the causative basis for judicial bullying may 
involve health or personal issues affecting 
the judicial officer him/herself.

Bar Associations and Law Societies should 
also ensure that solicitors and barristers are in 
a position to respond appropriately to judicial 
bullying. As suggested by Justice Kirby, on 
occasions where there is flagrant misconduct, 
lawyers should act to ensure that there is 
a verifiable record of the misconduct by 
confirming that the words and actions appear 
on the transcript.29 There is also a role for 
practitioners, particularly senior practitioners, 
who may be present in court when judges 
act inappropriately to intervene by perhaps 
seeking to speak to the judge in chambers 
during a break, or in serious instances, to 
intervene in the courtroom.  BN
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Mental Health is 
Everybody’s Business

NSW Bar funding presentations by
Black Dog directly to Barristers

By Kate Ratcliffe

The Wellbeing Committee has 
commissioned The Black Dog 
Institute to provide mental 

health training for barristers, including 
heads of chambers, clerks and their 
staff. The NSW Bar Association agreed 
to fund ten presentations, titled ‘Mental 
Health is Everybody’s Business’, to 
inform the membership about anxiety 
and depression. 

This initiative is in response to data 
collected by BarCare and the Bar 
Association’s Quality of Working Life 
Survey,. The survey revealed several 
key indicators of stress, anxiety and 
depression, including insufficient sleep 
(67 per cent) a lack of general wellbeing 
(36 per cent) and dissatisfaction with 
the work/life balance at the Bar (36 per 
cent). Further, the survey concluded that 
female barristers were significantly more 
likely than their male counterparts to 
report a lower level of overall quality of 
working life. 

The Wellbeing Committee believed that 
these seminars would be a good adjunct to 
the confidential counselling service provided 
by BarCare because these seminars are more 
akin to workplace training. 

Mental Health is Everybody’s Business
presentations focus on several key questions: 
How do we raise awareness of depression 
and anxiety? How do we spot the signs 
that someone is in trouble? How does one 

MENTAL HEALTH IN THE WORKPLACE 
IS EVERYBODY’S BUSINESS

If you’re feeling many of these symptoms a lot of the time, for 2 weeks or more you should seek professional help. 
• Sustained state of sadness
• Decreased self esteem
• Feeling low or numb
• Loss of enjoyment in life

• Change in sex drive 
• Negative self talk
• Change in sleep
• Low energy levels

• Poor concentration and memory 
• Less able to control emotions
• Increased anxiety
• Change in appetite / weight

1 in 5 Australians 
are affected by mental 
illness each year* 
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intervene effectively? What resources are 
available? In addition to statistics about the 
prevalence of mental illness, the presentation 
includes two short videos which illustrate the 
symptoms of stress, anxiety and depression, 
as well as personal experiences of sufferers. It 
concludes with an overview of the ‘Five Ways 
to Wellbeing’ – Connect, Be Active, Keep 
Learning, Be Aware and Help Others – and 
how they can be applied in daily life.

The Wellbeing Committee decided not 
to host a large scale event in the Common 
Room. Instead, the Committee chose to 
bring smaller, more intimate presentations 
in chambers with, at most, 30 persons. 

The rationale was that there would be less 
reluctance to attend and a greater likelihood 
of discussion and interaction with the 
facilitator. In this way, the committee hopes 
to reach clusters of chambers: from Phillip 
Street and the Downtown area, to regional 
centres and extending to Crown prosecutors 
and public defenders.

Not surprisingly, the COVID-19 
pandemic has delayed and disrupted the 
planned series of presentations. The first, 
set down for the Bar Association’s 2020 
Parramatta Regional Mini-Conference, was 
cancelled. On 18 May 2021 the presentation 
was re-formatted into a 60-minute Zoom 

webinar for rural and regional members, 
presented by Dr Sarah Edelman. The second 
was held on 1 June 2021 (hosted generously 
by Michelle Kearns at Martin Place 
Chambers), when clerks and heads of 
chambers gathered for a presentation by 
Dr Rachel Setti.

If you or other members of your chambers 
would like to host a Black Dog Institute 
presentation of Mental Health is 
Everybody’s Business, then don’t hesitate 
to contact the Wellbeing Committee via 
wellbeing@nswbar.asn.au BN

The workplace can play a significant role 
in mental wellbeing and recovery

*Source: Australian Bureau of Statistics (2009). National Survey of Mental Health and Wellbeing: Summary of Results, 4326.0, 2007. ABS: Canberra.

Where to get help

Other services

www.blackdoginstitute.org.au 

www.mycompass.org.au

www.lifeline.org.au

www.headspace.org.au

www.sane.org.au

www.beyondblue.org.au

www.mensline.org.au

www.kidsline.org.au

If in crisis call Lifeline on

Human
Resources

Your
EAP

provider

A 
trusted 

colleague
Your
family
doctor

Family
or

friend

13 11 14

Talking about 
mental health issues 

should be no different 
to talking about 

physical health issues.

If you need help, 
talk to ... 

5 WAYS TO WELLBEING

Connect . Give . Take notice . Keep learning . Be active

Heke tipu oranga, he taonga tuku iho, ka pakanga ake, aue te aiotanga, te manawanui

CONNECT

BE ACTIVE
GIVE
KEEP lea

rningTAKE NOTICE
REMEMBER THE SIMPLE THINGS THAT GIVE YOU JOY

TALK&LIS
TEN, BETH

ERE, FEEL
CONNECTED

DO WHAT YO
U CAN, ENJOY WHAT YO

U DO, M
OVE YO

UR MOO
D

YOUR TIME, YOUR WORDS, YOUR PRESENCE

Embrace new experiences, see opportunities, surprise yourself
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Primitive man was active as a hunter 
gatherer. The barrister is at the 
opposite end of the spectrum. Instead 

of a diverse array of movement, barristers 
may spend most of their waking hours 
sitting. HOW YOU SIT is the difference 
between helping or hindering a healthy spine 
and musculoskeletal system and many of 
our internal functions—breathing, CORE 
support for postural control, digestion, 
continence and so on. 

The basis of healthy movement is effective 
postural control. It is all about how you deal 
with gravity. This is effectively achieved 
in the process of our motor development. 
However, modern industrial society has 
changed our posturo-movement behaviour. 

So, let’s look at the SPINE. It is a column 
which supports the body vertically against 
gravity and a basis for movement. In upright 
postures it is happiest in the vertical position 
where the segments are loaded ergonomically 
in an energy efficient manner—this also 
optimises the breathing and core control 
mechanisms. One of the reasons that many 
modern humans have such a weak CORE 
is that they are so inactive. However, if you 
adopt an upright sitting posture, this can 
quite effectively activate your CORE. 

Upright support of the SPINE is dependent 
on the position and control of the Pelvis. 

And this is all about your SIT BONES! 
It is that simple. If I can say one thing: SIT 
ON YOUR SIT BONES—It’s ‘the elusive 
obvious’.1 The simple truth to a healthy spine 
is knowing where your SIT BONES are, 
where you place them and what you do with 
them. This involves being mindful.2

I imagine, but do not know, that most 
barristers are habitually falling off the back 
of their SIT BONES. I know it is the case 

Sit on your sit bones
By Josephine Key

Introduction 
to Ms Josephine Key

Ms Josephine Key has over 40 years of 
clinical experience in neuromuscular-
skeletal physiotherapy. Josephine’s 
work distils academic evidence into 
her practice. With her deep experience, 
Josephine wrote a text book, Back Pain: 
A Movement Problem (2008 Elsevier 
Edinburgh), and then a second 
book, Freedom to Move: Movement 
therapy for spinal pain and injuries
(2018 Handspring Edinburgh). 

The sedentary working life of a barrister 
can result in us experiencing back pain 
and other issues. Josephine gave a 
presentation for the New South Wales 
Bar on 18 February 2021 concerning 
Movement, which was very insightful. 
Josephine has written the following 
piece emphasising the significance of 
sitting properly for a healthy spine and 
general wellbeing. 
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with many of the thousands of patients I have 
seen. This means that the SPINE becomes a 
bent rod rather than an erect column. This 
creates, over time, stress and strain patterns 
on the joints and soft-tissues—the discs, 
the nerves, the muscles. This in turn leads 
to the development of stiffness, back pain, 
back spasms—and also many injuries. I 
imagine there may be a few barristers on 
the way to developing such problems or 
with such problems.

Most people fall back off their SIT 
BONES and the SPINE collapses. In order 
to support it upright, the Pelvis needs to tip 

forward which means rocking forward onto 
the front part of your SIT BONES.

Sitting with one leg crossed over the other, 
with your feet up on a stool or on a desk 
means the barrister cannot be sitting on their 
SIT BONES.

Sitting on your SIT BONES helps 
re-establish your CORE. 

Your CORE is not what you might think 
it is. I imagine some barristers might think 
their CORE is the barrister’s six-pack. Your 
CORE is much deeper than that. It is the 
natural mechanism by which the SPINE 
achieves internal support and how this 

is coordinated with breathing and other 
things, like continence etc. 

I imagine a barrister or two has been falsely 
advised that training your CORE involves 
sit ups and crunches and other strenuous 
abdominal exercises. Rather, your CORE 
involves complex coordination between your 
diaphragm, your pelvic floor and the deepest 
abdominal muscles called the Transversus 
Abdominus. It is about what is inside and 
how the pressure change mechanisms are 
controlled. Most so-called core training 
involves the outer abdominals. Yet if these 
muscles are too strong and tight, they can 
interfere with your internal CORE.3 In 
your worktime you can be doing something 
about training your CORE. I believe it all 
relies on HOW YOU SIT. If you sit well, it’s 
easier to breathe properly and also train your 
CORE naturally. If you collapse, you are 
switching off your CORE and unwittingly 
contributing to many other problems. 

Healthy sitting and CORE control 
involve mindful attention and awareness of 
the inner self. 

May I say one thing again: SIT ON YOUR 
SIT BONES and be mindful of checking 
that throughout the day. Eventually a 
habit of sitting on your SIT BONES 
will emerge! BN

ENDNOTES

1 This is the expression of the famous somatic educator—Moshe 
Feldenkrais.

2 We are coming to appreciate the significance of mindfulness, including 
in movement control and self-regulation of stress. Connected with this 
are usually problems with Sleep and breathing. I understand that sleep 
and Breathing are two topics that the Wellbeing Committee will bring 
to the NSW Bar. 

3 Key. J. ‘The core’: Understanding it, and retraining its dysfunction, 
The Journal of Bodywork and Movement Therapies (2013).
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In a profession that can be largely sedentary the importance of regular movement 
should not be underestimated. Research in the last decade has identified that 
inactivity, e.g., sitting, for long periods can contribute to a range of impacts – 

biomechanical (e.g., tight hips, back problems), metabolic (e.g., increased risk of clots, 
diabetes, obesity, cardiovascular disease) and mental (depression, anxiety). In some 
media it has been likened to a ‘silent killer’.

The Wellbeing Committee encourages and promotes physical activity by members 
through a range of initiatives. Some of the current programs are described below. They 
encompass a wide variety of levels of activity and are designed to be inclusive, and to 
foster collegiality to combat the isolation that sometimes comes with practice at the Bar.

Members – please join your colleagues and reap the benefits of regular movement.

Movement and Wellbeing
By Turvey To

BAR WALKING GROUP

At the beginning of the COVID-19 pandemic in March 
2020, most members started working from home. The 
shift to a home-based practice meant increased isolation 
for members and the loss of interpersonal interaction. Soon 
after, the Wellbeing Committee started the Walking Group 
– a group designed to enhance interaction in the open air 
(thus, more safely) and to promote healthy practices.

Every Monday, at 1:05pm, members meet at the fountains 
at the top of Martin Place for a brisk walk around the 
Botanic Gardens. The group leaves at 1:10pm sharp and 
does a loop around Mrs Macquarie’s Chair and back to 
Martin Place, returning at about 1:45pm. Especially during 
the warmer months, a hat and sunscreen are recommended. 
Walking shoes or sneakers are also recommended. When 
Castle SC takes the lead, the group moves at a cracking pace. 
Marginally slower, but still exhilarating, with Pritchard SC 
at the helm.

Over the past year, the Walking Group has attracted a 
dedicated list of regulars. It has also attracted readers and 
junior barristers, and barristers who still work from home, 
with new faces appearing most weeks.

The Walking Group provides an opportunity for 
camaraderie and exercise every Monday. For queries 
contact Dauid Sibtain SC at d.sibtain@level22.com.au.

BAR FC

The Bar Football Club (Bar FC) has been an outlet for 
devotees of ‘The Beautiful Game’ for many years. It is also 
one of the largest, by member participation, with some 80 
members in 2020. 

Each year, Bar FC competes in the Domain Soccer 
League as well as a Tri State Competition against teams 
from the Queensland and Victorian Bar.

In 2021, after starting with a couple of narrow losses, 
Bar FC bounced back strongly with a 5-nil drubbing of 
Schroders FC. Since then, the team has traded narrow 
losses and wins through late May to mid-June. At the 
midpoint of the season, Bar FC sits in the middle of 
Division 1, but seems to be gaining momentum.

The competition can be variable, but the enthusiasm and 
camaraderie is always strong. 

Bar FC caters to players of all abilities, and 
welcomes new players – who often become regulars. 
For information contact Anthony Lo Surdo at 
losurdo@12thfloor.com.au, David Stanton at 
d.stanton@mauricebyers.com or Simon Philips at 
simon.philips@12thfloor.com.au. 

BAR BUSHWALKING GROUP

A new initiative for 2021, the Bar Bushwalking Group offers members the opportunity to get out of chambers and to experience the 
best that nature has to offer. The response has been overwhelming. 

Planned walks in 2021 comprise Manly Dam in May (which was booked out), the Royal National Park in August and the Sassafras 
Gully Loop at Springwood in the Blue Mountains in November.

See the article by Robert White on page 72 for an in-depth report from the Manly Dam walk. Enquiries and bookings can 
be directed to Tim Castle SC at tdcastle@stjames.net.au 
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BAR RUNNING GROUP

The Bar has always had a small group of dedicated distance runners, with a team 
entered each year in the Sydney Morning Herald Half Marathon. 

At the end of 2020, the Wellbeing Committee formed Bar Running Group to 
encourage wider participation by members, on a regular basis. 

Each Thursday, at 4.30pm, members meet at the top of Martin Place on Macquarie 
Street, adjacent to the Reserve Bank Building. The Group leaves at 4.35pm and jogs 
down Macquarie Street, around the Opera House and Farm Cove, returning via Art 
Gallery Road to Queens Square. The runs finish generally by 5.10pm. 

Runners and joggers of all ability levels are welcome – we make sure no one runs 
alone. For those who would like to extend their run, there is that option as well. The 
run can also be combined with a swim at Andrew ‘Boy’ Charlton pool. In the lead-up 
to significant events, such as the SMH Half, there is also the possibility of additional 
training runs.

Beyond organised events, members are also encouraged to participate in Parkrun, 
a free, timed, weekly 5km run (or walk) at hundreds of courses in Australia and 
overseas. Join the NSW Bar Running Group via the Parkrun website.

In addition to the significant health benefits to individuals, the running activities also 
provide an opportunity for members to contribute to wellbeing initiatives more widely. 
The Wellbeing Committee encourages and facilitates fundraising support by the Bar to 
make significant contributions to mental health and wellbeing initiatives each year. This 
year, donations for members running the SMH Half support the Black Dog Institute. 

For information, contact Turvey To at to@sirjamesmartin.com. Your interest 
can also be registered on the NSW Bar website at https://nswbar.asn.au/practice-
support/wellbeing/five-ways-to-wellbeing/bar-walking-and-running-groups 
(sign-in required). 

Post-script:
As this article is being finalised, Sydney has 
entered its second lockdown, for at least 14 
days. Most organised activities, including 
outdoor activities involving more than 10 
people, have been cancelled. Now, more 
than ever, the physical and mental resilience 
of members are being tested. Members are 
encouraged to stay active, and reach out to each 
other to seek, or provide, support. BarCare also 
remains available to members that may need 
more specialist assistance. Contact Jenny Houen 
at jhouen@barcare.org or on 0427 317 958.

Bar Running Group, L-R: 
Edmund Lee, Andrew Wilson, 
Janet McDonald, Turvey To
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The work of the Wellbeing 
Committee on the topic of 
vicarious trauma has been ongoing 

since 2017. The then President of the Bar, 
Arthur Moses SC, tasked the Committee 
to provide information to the members 
about what it is, why it affects us and what 
we can do about it. Moses SC chaired a 
presentation on vicarious trauma at the 
Tattersalls Club (as the Common Room 
was being renovated) and nearly 100 
barristers attended. The numbers surprised 
us, but they shouldn’t have. 

What we know is that, as barristers, our 
job often involves reading the most awful 
things, seeing the most awful photographs, 
watching the most dreadful videos and 
interviewing people about the worst days 
of their life – the day they got raped, the 
day that they found out their daughter had 
been murdered, the day that their arms 
were cut off, the day their surgery went 
wrong, and then asking them to get up 
into the witness box and relive that day to a 
room full of strangers. 

How could we not be affected by it?
As Barristers, we are intimately familiar 

with many of the tell-tale signs of 
vicarious trauma – avoidance of certain 

types of matters or clients, engaging in 
risk taking behaviour, hypervigilance 
with our children or family, having 
trouble sleeping, developing a feeling 
of helplessness towards work tasks, 
withdrawal from colleagues, friends and 
family and emotional flatness.

Vicarious trauma is a phenomenon which 
is now well recognised and its real dangers 
must be addressed by the Bar.

Since 2017, the Wellbeing Committee 
has benefited from a number of seminars 
and presentations that have included Ms 

Robyn Bradey, a Mental Health accredited 
counsellor with over 36 years’ experience, 
predominantly with members of the legal 
profession. In these seminars, barristers who 
have themselves suffered from vicarious 
trauma have shared their stories, most of 
which are very personal and in which they 
relate the sometimes crippling effects that 
have ensued.

Ms Bradey describes the manner in which 
barristers carry out their duties including 
the necessity to become deeply involved in 
the content of cases which often disclose 
violence, injury, destitution, betrayal, 
dishonesty, greed, danger and damage. 
She says that it is inevitable that barristers 
are affected by that process, sometimes 
unknowingly, sometimes obviously. 

Without that emotional reaction, 
Ms Bradey has warned, we would be 
sociopaths, happy to view suffering 
without feeling. 

Vicarious trauma is an occupational 
hazard that cannot be avoided for lawyers 
that work with trauma survivors, as it does 
not stem from a psychological condition 
but from circumstance. Its effect on 
lawyers can be particularly acute because of 
the consistency of personal trauma in the 

Vicarious Trauma
By Cynthia Cochrane 



[2021] (Winter) Bar News 55The Journal of the NSW Bar Association

WELLBEING

Robyn Brady Kate Richardson SC Jennifer Single SC

content of legal work and the prevalence of 
environmental factors that make lawyers 
less resilient to vicarious trauma.

Vicarious trauma relates to the inner 
experience of the person empathically 
engaging with the trauma of another 
individual or group. The professions most 
at risk are therapists, counsellors, first 
responders, emergency workers, police 
officers, medical professionals and lawyers. 

Closely mirroring the short and long-term 
symptoms of post-traumatic stress disorder, 
vicarious traumatisation can lead to 
immediate internal reactions, such as 
nightmares and intrusive imagery, fear for 
one’s safety or the safety of others, resistance 
to hearing accounts of traumatic events, 
irritability and emotional numbness.1 Its 
more troubling and profound effect can to 
be to alter the core beliefs of the secondarily 
exposed person so that their view of self, 
others and the world is transformed in 
the long-term.2

Ms Bradey states that vicarious trauma 
is an ordinary part of the emotional life of 
individuals, all of whom have a degree of 
personal vulnerability.3 It can be thought 
of as an advanced ‘fight-or-flight’ response, 
where the mere thought of something 

traumatic occurring can trigger the 
feeling of it having occurred.4 Vicarious 
traumatisation is what happens when those 
experiences build up from engaging with 
the abuse, suffering or trauma of others. 
Vicarious trauma is a cumulative reaction 
to the experience of secondary trauma 
from a range of interactions with trauma 
victims or traumatic content over an 
extended period.5

Vicarious trauma has implications for 
the day-to-day functioning and overall 
wellbeing of trauma-exposed professionals. 
It can change the person’s sense of personal 
or professional identity, harm confidence 
in their abilities and damage relationships 
with others.6 The personal, professional and 
social effects of vicarious trauma make it 
important for individuals and workplaces 
to anticipate the experience of secondary 
trauma and resolve issues in a timely and 
effective manner.
The exposure of barristers 
to vicarious trauma

Vicarious trauma most often occurs 
through the retelling of a traumatic event 
by the person that underwent or caused it, 
or through viewing images of the event or 
its aftermath. Environmental factors that 
contribute to the risk of vicarious trauma 
are frequency of exposure to traumatised 
clients, poor systems and procedures for 
dealing with trauma in the workplace and 
a lack of formal training in dealing with 
trauma survivors.7

Barristers encounter many people who 
have experienced severe psychological 
trauma, either a client or a client’s close 
friend, co-worker or family member. It 
is clearly wrong to assume that barristers 
working in non-criminal jurisdictions are 
exposed only to 'non-traumatised' clients, 
however criminal lawyers have been shown 
to suffer from greater subjective distress, 
negative beliefs in their own safety and 
intimacy, depression and anxiety than other 
groups of professionals.8

Webinar with Richardson 
SC and Single SC

In May 2021 the Wellbeing Committee 
held its third seminar on vicarious trauma. 
The panel comprised Ms Bradey, Kate 
Richardson SC and Jennifer Single SC. 

Kate Richardson SC spoke of the 
vicarious trauma she experienced towards 
the end of her role as Counsel Assisting the 
Inquest into the deaths of Jack and Jennifer 
Edwards at the hand of their father and of 
the assistance she received from BarCare. 
Kate spoke about the very real and deeply 
personal reaction that she had as a parent, 
a human being and the tension of having to 
deal with those feelings while carrying out 
her professional obligations.

Jennifer Single SC spoke of the vicarious 
trauma she has experienced from the 
cumulative effect of the many criminal cases 
in which she has been involved, including a 
recent case concerning child pornography, 
and how it has affected her in her personal 
life. In particular, she has developed a 
hypervigilance with her own children’s 
access to the internet and their activities – 
where they play, who they can see. 

In that same webinar, Ms Bradey gave 
strategies for addressing vicarious trauma, 
which included reducing the amount of 
time spent on matters involving traumatic 
events, taking regular holidays of more than 
one week and speaking with a mental health 
professional regularly. 

During the presentation, the Wellbeing 
Committee conducted an online poll of 
the more than 50 attendees, which revealed 
that about 40 per cent of attendees spend 
more than four hours per day on matters 
involving traumatic events. The poll also 
revealed that less than 20 per cent of 
attendees take a complete break from work 
for at least one week every few months. 
The poll also revealed that less than 20 per 
cent of attendees speak about the traumatic 
aspects of their matters with a mental 
health professional.
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Ways to deal with vicarious trauma

A 2016 study by Mitchell Byrne and Grace 
Maguire of the University of Wollongong 
speculated that the lack of support for vicarious 
trauma in the legal profession has manifested 
in higher levels of vicarious trauma symptoms, 
particularly depression, anxiety and stress, 
in comparison to another professional 
group that deals systematically with trauma 
survivors – mental health professionals.9 

They noted that support mechanisms 
for professionals who may be exposed to 
trauma victims have traditionally been 
isolated to the 'helping' professions – mental 
health, counsellors, social workers and so 
on. Lawyers help people too, but there has 
been limited study and less action taken to 
address the deficiency in professional support 
for solicitors and barristers. Thankfully, 
Byrne and Maguire attributed the greater 
vulnerability of lawyers to organisation and 
not individual personality characteristics.10

Some people are inherently better 
prepared for being exposed to secondary 
trauma because of personal traits, such 
as conscientiousness, which allow the 
practitioner to overcome the feelings of 
despair or hopelessness that may arise when 
dealing with a trauma victim.11 Others, 
who may experience emotional instability 
or neuroticism, can struggle to find their 
way through successive clients and files 
that bring experiences of trauma vividly to 
the surface.12 Chambers must not neglect 
their duties to either category of person 
and must harness the experience and 

wisdom at their disposal to better manage 
the risks of vicarious trauma. They could 
also learn from other professionals, such as 
mental health practitioners, about the most 
effective ways to do this.

Barristers are in the dark when it comes 
to these things. This will be the case until 
action is taken to integrate the management 
of vicarious trauma as part of professional 
life and training. For instance, if a colleague 
is becoming irritable because of spending too 
much time on a particularly traumatic matter, 
forcing them to talk about it without knowing 
the kind of advice to give or even where to 
start could worsen the effect of the trauma and 
make them distrust your input in the future. 
Becoming educated about vicarious trauma is 
critical to playing a constructive role.

How the barrister approaches trauma and 
how they deal with trauma, once exposed, 
is crucial to the long-term capacity of the 
individual as a legal practitioner. There are 
many things that can be done by chambers 
and senior members of the floor to help 
colleagues build capacity. Ultimately, all 
barristers who work with traumatised 
clients need the psychological tools to cope 
with traumatic experiences and the formal 
processes in place to manage the progress of 
such files, which could be numerous.

Ms Bradey identified several things that 
can be done immediately when a barrister 
has become involved in a matter with 
traumatic content, such as marking file 
with a warning, restricting access to the file 
and taking scheduled breaks from working 
on such a file. BN
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BarCare 

Ms Bradey also identifies the benefits 
of wellbeing checks administered by 
mental health professionals, training 
in how to deal with traumatised 
clients and traumatic material and 
managing workloads. 

BarCare is an independent and 
confidential counselling service 
for barristers and their immediate 
families. Up to six consultations are 
provided free of charge. The 
service is funded by the Barristers’ 
Benevolent Association and operates 
independently of the Bar Association.

Barristers can contact Jenny 
Houen, director, for care and 
assistance, or to arrange a 
consultation: 0427 317 958 or 
jhouen@barcare.org
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Shakespeare understood a few things—
the significance of sleep was one of 
them. 

There is no doubt that sleep quality and 
quantity is a significant issue for the Bar. 

In recent times there has been an 
explosion in our understanding of 
sleep—what sleep does for us, and what 
compromised sleep might do to us.1 Some 
of us, perhaps many of us, have not given 
sleep sufficient respect or attention. Some 
of us, perhaps many of us, have sacrificed 
sleep to the demands of our work. For 
some of us, perhaps many of us, our work 
(or intrusive thoughts about it) disrupts 
our sleep.2 

Scientists have come to better understand, 
appreciate and pronounce upon the 
significance of sleep. Matthew Walker is one 
of these scientists. Walker’s book Why We 
Sleep: The New Science of Sleep and Dreams3 
is full of interesting and informative 
material. Walker has spent a long time in 
sleep research. Walker says:

Sleep is not the absence of wakefulness. 
It is far more than that … our night-
time sleep is an exquisitely complex, 
metabolically active and deliberately 
ordered series of unique stages. 
Numerous functions of the brain are 
restored by, and depend upon, sleep. 4

Neuroscience Research Australia 
(NeuRA) is one of the research institutes 
which conducts research locally into sleep.5 
NeuRA introduces its work on sleep with a 
statement on the fundamental significance 
of sleep:

Sleep is controlled by the brain and 
is essential for human life. Impaired 
sleep adversely affects every organ in 
the body. A sleep disorder occurs when 
sleep patterns are disrupted. They are 
often serious enough to impact on a 
person’s physical, mental, social and 
intellectual functioning. Sleep apnoea 
and insomnia are the most common 
sleep disorders. Other examples of 
sleep disorders include restless legs 
syndrome (RLS) and narcolepsy. 6

As NeurRA suggests, we all should 
perhaps better appreciate the importance 
of sleep to our physical, mental, social 
and intellectual functioning. Having 
a good night’s sleep has an important 
part to play in our carrying out our roles 
as barristers. 

Ninety-Minute Cycles

We sleep in 90-minute cycles. Two cycles, 
and we’ve been asleep for three hours. Four 
cycles, and six hours or so have passed. All of 
us probably need at least five cycles—about 
seven and a half hours per night—to ensure 
we get the benefits we should be getting 
from sleep. For some of us, six cycles—nine 
hours—might even be better. A picture tells 
the story.7 

The different colours depict the 
different phases manifest in different brain 
wave patterns.8 

In the first stage, we go down into what is 
known as ‘non-REM sleep’. We go through 
different phases in our non-REM sleep—
the yellow, the green, the blue and down to 
purple, a least in the early cycles. We then 
move out of non-REM sleep into REM or 
dream sleep—red for REM. All mammals 
have REM/dream sleep. Reptiles, on the 
other hand, do not. 

When in REM sleep, we are in a 
remarkable state. We hallucinate and have 
delusions. In a way this almost mimics 
being psychotic. All our voluntary muscles 
are paralysed. Perhaps evolution has railed 
against those who acted out their dreams. 

As we go from our first cycle to subsequent 
cycles there is more REM sleep (red) and 
shallower non-REM sleep (No purple, then 
no blue, and more green). We might even 
wake a little between cycles—the black bits.

Different things happen in the different 
phases of sleep. 

The Significance of Sleep
By Kevin Connor SC

Sleep that knits up the ravell’d sleeve of care,

The death of each day’s life, sore labour’s bath,

Balm of hurt minds, great nature’s second course,

Chief nourisher in life’s feast.

WILLIAM SHAKESPEARE, MACBETH



58  [2021] (Winter) Bar News

WELLBEING

Your chronotype—morning lark or 
night owl or somewhere in the middle?

What chronotype we are is strongly 
influenced by our genetic make-up.9

About four out of ten of us are Morning 
Larks. For Morning Larks, midnight is very 
much a contraction for middle of the night. 
Another three or so of us are Night Owls. 
Another three or so are somewhere in the 
middle. Walker tells us ‘… night owls are not 
owls by choice. They are bound to a delayed 
schedule by unavoidable DNA hardwiring. It 
is not their conscious fault, but rather their 
genetic fate.’10

We might benefit from working out 
where we fall in the chronotype taxonomy. 
Perhaps, as Walker notes, Night Owls 
should not be getting up too early: ‘When 
a night owl is forced to wake up too 
early, their prefrontal cortex remains in a 
disabled, ‘offline’ state. Like a cold engine 
after an early-morning start, it takes a 
long time before it warms up to operating 
temperature, and before that will not 
function efficiently.’11 Morning Larks, on 
the other hand, might retire for the night at 
9pm and wake at 5am.12

Recognising your chronotype and 
adopting a sleep regimen that aligns with 
your chronotype will improve the efficacy 
of your sleep.
Glymphatics and The Wash 
Cycle—getting rid of debris!

In 2012 glymphatics were discovered.13

This discovery is likely to prove to be 
incredibly significant. Glymphatics are 
a drainage system for the brain—they 
carry away debris and waste products. 
Glymphatics operate optimally in the deep 
phases of non-REM sleep (purple and 
blue)—The Wash Cycle. It appears that if we 
get into these phases, our brain cells shrink a 
touch and the Glymphatic channels open up 

a bit.14 It has been postulated that -Amyloid 
protein—the misfolded protein that is 
prevalent in the brains of those suffering 
Alzheimer’s—might be taken away in the 
deep phases of non-REM sleep when our 
Glymphatic channels are most operative.15

The Journal of the American Medical 
Association recently carried a little piece: 
‘Does Sleep Flush Wastes from the Brain?’ 
where it was suggested:

Why do people sleep? How does the brain 
eliminate waste products? Increasingly, it 
appears that the answers to these questions 
may be linked: a principal reason for sleep 
may be to activate the newly discovered 
glymphatic system to flush waste products 
from the brain.16

The debris includes -Amyloid protein 
(A ) and Tau:

Up to 60% of large proteins and solutes 
are removed via the glymphatic pathway. 
Removal of A  and tau mitigates the 
formation and growth of A -rich 

plaques and prevents the seeding and 
spreading of tau filaments—2 key 
features of [Alzheimer’s Dementia]. 
Perhaps more important, the 
glymphatic system flushes out the small, 
soluble forms of A  and tau that may 
be neurotoxic.17

Getting rid of debris is not the sole function/
benefit of sleep. There is a plethora of functions/
benefits, too many and too complex to be 
simply listed here. Walker’s book Why We Sleep
or one the podcasts he features on is a place to 
start having a glimpse into the complexity of 
sleep and its significance. 
Sleep and memories

Memories and memory processes are complex. 
There is no single memory system. Sleep is 
critical for how our memory systems function. 

Walker speaks of reception, 
reflection and integration:

When it comes to information processing, 
think of the wake state principally as 
reception (experiencing and constantly 
learning the world around you), non-
REM sleep as reflection (storing and 
strengthening those raw ingredients of 
new facts and skills), and REM sleep as 
integration (interconnecting these raw 
ingredients with each other, with all past 
experiences, and, in doing so, building 
an ever more accurate model of how 
the world works, including innovative 
insights and problem solving abilities). 18

Walker writes of ‘our memory storage crisis’:

… sleep may elegantly manage and 
solve our memory storage crisis, with 
the general excavatory force of non-
REM sleep dominating early, after 
which the etching hand of REM 
sleep blends, interconnects, and adds 
details. Since life’s experience is ever 
changing, demanding that our memory 

Matthew Walker
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catalog be updated ad infinitum, our 
autobiographical sculpture of stored 
experience is never complete. As a 
result, the brain always requires a new 
bout of sleep and its varied stages each 
night so as to auto-update our memory 
networks based on the events of the 
prior day. This account is one reason (of 
many, I suspect) explaining the cycling 
nature of non-REM and REM sleep, 
and the imbalance of their distribution 
across the night. 19

The notion of ‘sleeping on it’ may well 
reflect something profound. We have all 
perhaps had the experience of new and better 
ideas emerging (from our subconscious) and 
appearing in our cognitive consciousness 
the next morning. We all have a ‘smear’ 
of cognitive consciousness overlying 
our subconscious. 

Freud was not wrong when he said: 

The conscious mind may be compared to 
a fountain playing in the sun and falling 
back into the great subterranean pool of 
the subconscious from which it rises. 20

Sleep, your immune system 
and risks of cancer

The World Health Organisation has 
declared shift work to be a carcinogen. 
Walker claims ‘routinely sleeping less than 
six or seven hours demolishes your immune 
system, more than doubling your risk 
of cancer.’21

Sleep and gene expression 

Epigenetics may well be one of the most 
significant new things to emerge in recent 
decades.22 We are not simply a genetic 
rollout. The way we live influences our 
genetic expression. Our sleep, what and 
when we eat, how we move and how we 
connect with others matter to our genetic 
expression—this and more is epigenetics. 
Overnight therapy!

Walker says: ‘REM-sleep dreaming offers 
a form of overnight therapy. That is, 
REM-sleep dreaming takes the painful sting 
out of difficult, even traumatic, emotional 
episodes you have experienced during the 
day, offering emotional resolution when you 
awake the next morning.’23

What is lost is lost!

There is no credit-debit system for sleep. 
We cannot catch up on lost sleep. What is 
lost is lost. 

We might not be able to get Matthew 
Walker to speak to us. However, there are 
some wonderful sleep scientists in Australia 
and we very much hope to bring you a 
presentation on the significance of sleep this 
year, as part of the Wellbeing Committee’s 
Eat Sleep Move initiative. BN
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WALKER'S 
TWELVE TIPS FOR
HEALTHY SLEEP

Stick to a sleep schedule

Exercise is great, but not too late in the day

Avoid caffeine24 and nicotine

Avoid alcoholic drinks before bed

Avoid large meals and beverages late at night

If possible, avoid medicines that 
delay or disrupt your sleep

Don’t take naps after 3pm

Relax before bed

Take a hot bath before bed

Have a dark, cool and gadget-free bedroom

Have the right sunlight exposure (try and get 
natural sunlight for 30 minutes each day)

Don’t lie in bed awake, get up and do some 

relaxing activity until you feel sleepy.25
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Maintaining your health and wellbeing includes 
managing your nances. This can be especially 

challenging in the rst few years of practice.

Perhaps you’ve just started at the bar and left behind regular 
income, or you’re getting limited briefs, or taking on the liability 

of a room. Add to that the pressure of building your practice, 
becoming an advocate, the shrinking work of the junior bar and, 

of course, COVID-1 . It can easily become overwhelming.

Here are a few ideas that may assist with 
keeping the nancial stress down.

Practical ideas for reducing financial stress
By Jordan Widjaja
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MANAGING YOUR PRACTICE

1. Use an invoicing or accounting system that works for you. 

Some apps manage just invoices, others can track your billables as well. Most can complete your BAS, send reminders for invoices, 
track bank account transactions for your income and expenses, saving you time and importantly, reducing stress.

2. Follow-up unpaid invoices promptly. 

Overdue invoices can often be solved by a reminder email (or two). Most invoicing systems can email reminders automatically 
or with a few clicks. If you have a clerk, they may be able to assist you. The NSW Bar Association also has a Fee Recovery service 
for invoices outstanding after 90 days. 

3. Set aside revenue for your tax liabilities. 

Tax for barristers is primarily GST and income tax. Put aside a percentage of any payments you receive to cover your tax 
liabilities when they fall due. Your accountant can help you estimate what this might be.

4. Seek professional financial advice before considering taking on any fixed liabilities for your business.

COSTS AGREEMENTS AND SECURING YOUR FEES

Here are few ideas on ways to reduce the risk of not getting paid:
1. Ask for money to be placed in trust before you commence working the brief. If 

necessary, get funds in trust to start the work and request top ups as the case goes 
on. Make sure there are funds in advance of the hearing (about 4 weeks) to cover 
your appearance fees.

2. Ensure your costs agreement renders your instructing solicitors liable for your fees 
(whether or not the client pays them).

3. Invoice regularly and/or after key events. Pleadings settled, send a bill. Ran a 
motion, send a bill. Evidence settled, send a bill. This helps your cash flow and 
prevents the client getting bill shock. It is also an indicator as to whether you can 
expect to be paid for future work.

4. Fixed fee agreements can unlock opportunities for junior briefs. Consider:

(a)  What is the scope – start to end or discrete stages? The wider the scope, the 
higher the risk of additional work which you hadn’t contemplated when taking 
on the brief. Exclude work from the scope if necessary (e.g. interlocutory 
applications, directions, drafting of documents). 

(b)  Fixing a fee for certain stages (e.g. drafting of pleadings, preparation of 
evidence, mediations, final hearing, bail applications, sentencing hearing). 
This gives you exit points if necessary.

(c)  Adding terms to your costs agreement (e.g. revisiting the costs agreement if a 
cross-claim is filed or there is substantial change in the prospects of success). 

5. Conditional costs agreements are common and can be risky (i.e. work now, 
maybe get paid later). Some questions to ask yourself:

(a)  What are the prospects of success? If unled, do I have the skills to get the 
case over the line? Has a barrister previously given advice on prospects? (It 
may assist with your assessment of the strength of the case).

(b)  What is the scope of the brief? How many hours will I be required to work 
the brief? How familiar am I with the area of law? Will I learn something?

(c)  Will taking on this conditional brief prevent me from taking fully paid briefs or 
prejudice my other commitments? Am I taking on too many conditional briefs?

6. Direct access briefs can be a double-edged sword. They’re often small disputes 
and are an opportunity to get on your feet. However, there is a higher risk of not 
getting paid for the work you do (particularly if you lose). Using NAB Escrow 
might be helpful. Clients can pay money into escrow and once the work is 
invoiced, you can request the funds be released. 

NEED 
SOME 
HELP?

If you’re facing financial stress or 
need some help, some avenues of 
assistance you may with try are:

BarCare

Here, you can access counsellors, 
psychologists, and career 
management specialists. 

Financial advisers and
tax accountants

They can assist with budgeting, 
tax and cash flow planning, 

and debt structuring.

Government and
not-for-profit services

You can access helpful information 
online or contact financial 

counsellors (i.e., Services Australia, 
National Debt Helpline).

Reach out to a trusted
colleague to see if they have

any helpful insights 

A quiet chat with a silk or 
senior junior may also give 

you some guidance.

BN
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One of this year’s new initiatives is 
the commencement of a discussion 
group called 'Safe Place'. It is a 

discussion group, operated on the Zoom 
AVL platform, where barristers may meet 
and ventilate matters of concern to them, in 
a confidential setting.

Given the nature of the profession, 
many barristers will, from time to time, 
experience stress, anxiety, depression or 
emotional trauma. Causes may include the 
loss of a loved one, the end of a marriage 
or significant relationship, a downturn in 
work, an overwhelming volume of work, or 
financial stress.

Some cope better than others. Some 
withdraw. Some turn to alcohol, just to get 
through the day or to get to sleep at night. 
Some practise the art of denial until a bigger 
crisis emerges.

Historically, discussion between barristers 
about these issues has not been free flowing. 
While there is a collegiate culture at the Bar, it 
exists alongside a highly competitive approach 
to performing and obtaining work at the Bar. 
Some barristers may fear ramifications for 
their work and professional reputations if they 
speak in an unguarded way.

Enter the 'Safe Place'.
The Safe Place is a forum where barristers 

can share their personal travails and 
experiences and demonstrate to other 
participants that they are not alone. It is a 
place where what is said at the meeting stays 
at the meeting – confidentiality is assured. 
There is no judgment or advice. Participants 
can hear about the stresses and troubles in the 
lives of other barristers and can hear about 
how other barristers have recovered from 
past trauma. By focussing on the similarities 

and not the differences, participants may 
draw comfort from the fact that adverse 
experiences often are not unique.

Most importantly, participants can feel 
free (and safe) to say what is really going 
on, without fear of adverse personal or 
professional ramifications.

The forum will be conducted on the 
Zoom AVL platform to protect the interests 
of participants, with the full security settings 
enabled. Participants can join via an AVL 
pathway with a password, or via a dial-in 
number with a password. Participants may join 
either with or without anonymisation. There 
will be a confidential waiting room where 
participants will be given the choice to adopt a 
pseudonym or otherwise. They may choose to 
have their video on or off. They may choose to 
speak, or just to listen.

Each meeting will be moderated. The 
moderator will open the meeting and 
identify the topic for that week, reminding 
participants that it is a safe place where 
they can share with others the challenges 
that they are facing, either specifically or 
generally. Topics may include common 
issues such as sleeping difficulties, exercise 
(or the lack thereof), financial stress, 

Safe Place
By Dauid Sibtain
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alcohol use or abuse, traumatic events etc. 
The moderator will call on a participant 
to share his/her experience on the topic for 
about five minutes, then call on the next 
participant to share their own experience for 
about five minutes. And so on. Sharing is by 
no means compulsory. Listening is often an 
invaluable tool for those feeling vulnerable. 
Participants who do not want to share on the 
topic but wish to talk about some other issue 
that is vexing them will be free to do so.

The 'Chat' function will be enabled, 
so that messages can be sent between all 
participants (some anonymised, others not), 
or private messages may be sent between two 
participants. Some participants may feel, at 
the conclusion of a meeting, that they want 
to continue to talk to another participant 
one-on-one, in a similarly confidential setting. 

Meetings will be conducted monthly, 
and will run for approximately 45 minutes 
to an hour, depending upon the numbers 
of participants. They will be held outside 
court hours, and the time and login details 
will be promoted through InBrief.

The Safe Place is a place where barristers 
suffering stress and trauma may discover that 
they are not alone. BN
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We are getting fatter and sicker. 
What are we going to do about it?

Nine years ago, I was living in Liverpool 
England and working at the football club 
there. At the time I thought I was reasonably 
healthy – the reality was that as well as having 
a family history of Type 2 Diabetes,1 I was 
significantly overweight, borderline obese. I 
had high levels of triglycerides in my blood, 
high insulin levels, and for the previous ten 
years I had a condition known as fatty liver.2

In retrospect I was clearly pre-diabetic. 
I heard a radical idea that we had the 

recommended diet all wrong, that in fact it was 
carbohydrates that were the problem not fats. 
To be honest I thought this was a pretty crazy 
idea to start with, but the more I read, the more 
I looked into it, the more it became obvious 
to me that this was true. I had assumed that 
the dietary recommendations to reduce our 
fat intake were based on good science. In fact 
they were based on money, politics, and the 
American agriculture industry. 

I decided it was time to do a little 
experiment on myself. I embarked on a three 

month change of my diet. I eliminated all 
sugar, starches and all processed foods and 
instead ate like my parents or grandparents 
had eaten, with plenty of meat, fish, green 
vegetables, dairy, eggs, nuts and seeds. The 
only fruit I had was berries.

So what happened?

The first thing that happened was that I 
stopped being hungry. Instead of eating 
three meals and three snacks a day, I was 
able to reduce it to two meals a day and I 
still eat two meals to this day. Then the 
weight started to fall off, week after week 
after week I would lose approximately 1 kg. 
I also noticed that I had more energy, my 
sleep improved, I wasn’t as tired during the 
day, my concentration was better, and my 
exercise capacity improved. So at the end of 
the 13 week trial, I had lost 13 kg. When 
I repeated my blood tests, my triglycerides 
had come down to normal, my insulin was 
normal again, and the fatty liver that I had 
had for 10 years had completely disappeared. 
A pretty good three months’ work. In fact, 

if you discovered a tablet that did all those 
things, you would make billions. 

Ever since then, not only have I kept 
to that way of eating, restricting my 
carbohydrate intake, but I have become a 
passionate advocate of this way of living. 
I’ve seen literally hundreds of people I know 
and patients lose weight, put their Type 2 
Diabetes into remission, have improved 
cardiovascular risk profile, improve their 
symptoms of inflammatory diseases such 
as arthritis, as well as making significant 
improvements in neurological conditions 
like Parkinson’s disease and Alzheimer’s, 
as well as mental health problems such as 
depression and bipolar disorder.

There is now ample evidence in the 
scientific literature of the efficacy of this way 
of eating. By eliminating sugars, starches, 
‘vegetable’/seed oils3 and all processed foods, 
you can make a significant impact on your 
health. Don’t wait until you have a heart 
attack (remember 50% of people don’t 
survive their heart attack), or develop Type 2 
Diabetes, or one of the other chronic diseases 
that are related to lifestyle—especially diet. 

We are getting fatter and sicker. 
What are we going to do about it?

By Peter Brukner OAM, MBBS, FACSP, FASMF, FACSM, FFSEM

Peter Brukner OAM is a specialist sports and exercise physician whose most 

recent position has been Australian cricket team doctor from 2012-17. Peter is 

the founding partner of Olympic Park Sports Medicine Centre in Melbourne 

and Professor of Sports Medicine at La Trobe University. A founding Executive 

Member of the Australasian College of Sports Physicians, he served two terms as 

President and played a key role in establishing sports medicine as a medical specialty 

in Australia. Peter is the co-author of the widely used textbook Clinical Sports 

Medicine and has been team physician for professional football clubs as well as 

national athletics, swimming, soccer and men’s hockey teams including Olympic 

and Commonwealth Games. Peter was the Socceroos Team Doctor at the 2010 

World Cup in South Africa and subsequently became Head of Sports Medicine 

and Sports Science at Liverpool Football Club. Peter is the co-founder of the public 

health campaign SugarByHalf and is committed to the challenge of improving the nation’s health with improved diet and increased 

physical activity. His most recent book A Fat Lot of Good was published in May 2018. Peter is also the Chair of Defeat Diabetes, 

an app-based program, aimed at improving diabetes control through diet. In November 2020 Peter gave a presentation to the New 

South Wales Bar Association as part of the Wellbeing Committee’s Eat Sleep Move Initiative. This is available on the Bar Website. 
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Now is the time to improve your diet by 
eliminating unhealthy foods and eating an 
enjoyable real food diet.

Seventy per cent of Australian males are 
overweight or obese, more than 50% of 
females, and more than 1/4 of our children. 
We have nearly 2 million Australians with 
Type 2 Diabetes, and another 2 million 
who are pre-diabetic, and over 4 million 
Australians have cardiovascular disease. This 
is a national disgrace. 

We are one of the fattest and sickest 
countries in the world. How could this 
be with our wealth, our climate, our 
education, our access to good food, and 
yet we keep getting fatter and sicker. The 
single best thing you can do for your 
health is to improve your diet. The best 
way to improve your diet is eliminating 
sugars, starches, ‘vegetable’/seed oils and 
processed foods.

If you want some resources, have a 
look at my book A Fat Lot of Good, and 
subscribe to our app-based program, 
Defeat Diabetes. BN

ENDNOTES

1 Type 2 Diabetes is the complete antithesis of 
Type 1 Diabetes. Type 1 Diabetes is an all or 
nothing condition where the pancreas fails to 
produce insulin. Whereas, Type 2 Diabetes and 
so-called prediabetes are points on a continuum. 
Type 2 Diabetes is an aspect of wider metabolic 
dysfunction. Type 2 Diabetes was when I was 
a medical student known as Mature Onset 
Diabetes. Tragically, Type 2 Diabetes is now 
affecting children. 

2 When I was a medical student and young 
doctor, the condition of Fatty Liver was rare. 
Now, it is an epidemic. 

3 So-called ‘vegetable oils’ which are in truth seed 
oils: such as, sunflower oil, safflower oil, canola, 
rapeseed oil, cottonseed oil, corn oil, soybean oil, 
grape seed oil and sesame oil.
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In order to be healthier, more productive 
as barristers, more psychologically 
resilient, more engaged with our friends 

and family and more able to do the activities 
we want to do, it is a pretty easy equation – 
eat better, sleep better and move better. 

Like everyone else, barristers think they 
know what they should do…but we wanted 
to test that out. Is it really a matter of less 
carbs, more time on the treadmill and 
chamomile tea before bed ? So, the Wellbeing 
Committee began its Eat, Sleep, Move 
initiative by engaging with medical and 
academic experts to answer the questions. 

Our first event was in 2019, with a 
presentation by Dr Peter Brukner, Professor 
of Sports Medicine at La Trobe University 
in Melbourne, in a small restaurant in 
Surry Hills (when you could do that sort 
of thing). Barristers met and listened to Dr 
Brukner and then ate food from a menu 
specially devised by him. The outcome was 
a really interesting night, information on 
eating made simple, good food and quite 
a few laughs at embarrassing confessions of 
our poor eating habits. It was a hit. 

And so we approached other experts in the 
field of movement and sleep to set up seminars 
and other events. But then the COVID-19 
pandemic was upon us, the Common Room 
was off limits and so, just as we have all had to 
do in our court room processes, we embraced 
AVL and redirected the Eat Sleep Move 
Initiative on to the small screen. 

The Wellbeing Committee set up a series 
of webinars, each of which have had Kevin 
Connor SC and Cynthia Cochrane as 
facilitators. The experts have either appeared 
live from ‘Studio 5 Wentworth’ or have 
joined remotely via Zoom. Interactivity 
is achieved with barristers submitting 
questions using the Q&A function. 

A Fat Lot of Good – how to eat better

Because Dr Bruckner had been so engaging, 
and because we wanted the information to 
reach more of our members, we commenced 
the webinar series with him. Later, in this 
edition, is a short article by Dr Bruckner 
about his journey and his best seller book 
'A Fat Lot of Good'.

In his webinar, Dr Brukner explained 
the political motivations behind the 
original USDA ‘food pyramid’ in 1992 
which recommended 6-11 servings of 
bread, cereal, rice and pasta and sparing 
use of fats and oils. Dr Brukner then 
examined the trajectory of changes in 
nutrition advice since that time, varying 
as it has, and informed each year by new 
research. What was recommended in 1992 
is certainly not what we are advised to 
do now.

Dr Brukner shared his personal journey 
of discovering the weight loss benefits 
of a diet that is low in carbohydrates, 
particularly sugars, and involves healthy 
fat, for example, from eggs, dairy products, 
avocado and meat. 

More than 70 barristers logged in to 
watch the presentation live and, since then, 

nearly 200 members have watched it on the 
wellbeing pages of the Bar Association’s 
website: www.nswbar.asn.au/practice-
support/wellbeing/eat-sleep-move. Many 
also purchased A Fat Lot of Good and 
following the recommendations, have said 
what a life-changing process it has been. 

Resistance Training and Other 
Exercise for Optimal Ageing

Next in the series of webinars was Professor 
Maria Fiatarone Singh. At the University 
of Sydney, Professor Fiatarone Singh is 
a geriatrician whose research, clinical, 
and teaching career has focussed on the 
integration of medicine, exercise physiology, 
and nutrition as a means to improve health 
status and quality of life across the lifespan 
of individuals.

Professor Fiatarone Singh was a good fit 
for our demographic – Did you know that 
33% of the Bar is over the age of 60 (and 
overwhelming men in that category) ? 

Professor Fiatarone Singh told us 
that ‘movement’ was not only about 
cardiovascular exercise but rather there is 
an acute need for everyone over the age of 
40 years to lift heavy weights, three times 
per week. An optimal ‘heavy weight’ is one 
that is so heavy that the person can only 
undertake eight repetitions per exercise. 
Resistance training should be prescribed 
by GPs to their patients because of the 
overwhelmingly benefits it provides.

The Professor told us about the personal 
journeys of people who have aged optimally, 
concluding with the astonishing correlation 
that strong triceps are essential to avoiding a 
nursing home in old age. 

More than 70 barristers logged in to 
watch the presentation and, since then, 
nearly 150 have watched it on the wellbeing 
pages of the Bar Association’s website: 
www.nswbar.asn.au/practice-support/
wellbeing/eat-sleep-move. Kylie Nomchong, 
the Chair of the Wellbeing Committee has 
been stopped in the street and contacted by 
phone by a dozen barristers saying that the 
presentation fundamentally changed their 
gym routine and how much better they 
feel for it.

Eat Sleep Move
By Kylie Nomchong SC & Cynthia Cochrane

Cynthia Cochrane in the Sydney Half-Marathon

Kylie Nomchong SC 
in an RSYS 
off-shore race
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It’s all about how you sit

The next webinar was a presentation by 
Ms Josephine Key, a neuromuscular-skeletal 
physiotherapist specialising in the treatment 
of backpain. Included in this issue of 
Bar News is a short article by Ms Key titled 
‘Sit on Your Sit Bones’

Barristers spend an inordinate amount of 
time on their bottom. The importance of 
good posture when sitting (and standing or 
walking) was the feature of this presentation. 
Ms Key eschewed the use of standing desks, 
noting that they do not overcome poor 
posture, and abhorred deep couches – 
because they encourage poor posture. 

Ms Key demonstrated the elements of 
correct posture by reference to a replica of a 
human pelvis. The 50 barristers who logged 
in to watch the presentation were left in 

no doubt as to what ‘sitting bones’ are and 
where to find them. Evidently, word of the 
seminar spread and another 75 members 
have watched the video on the Wellbeing 
page of the Bar Association website www.
nswbar.asn.au/practice-support/wellbeing/
eat-sleep-move. Members have also 
purchased her book, Freedom to Move, 
which contains pelvic and other exercises. 

The Significance of Sleep

In many of the wellbeing seminars over the 
years, one constant theme in question time 
was about sleep – how to fall asleep, how to 
stay asleep, how to stop intrusive thoughts in 
the middle of the night…

The Wellbeing Committee have 
approached Professor Sharon Naismith 
(University of Sydney) who is a Clinical 

Neuropsychologist, NHMRC Dementia 
Leadership Fellow and holds the Leonard P 
Ullman Chair in Psychology at the Charles 
Perkins Centre (USyd). She also Heads the 
Healthy Brain Ageing Program at the Brain 
and Mind Centre. Professor Naismith will 
present by webinar later this year.

In the meantime, for this special edition of 
Bar News, Dr Kevin Connor SC has penned 
an article about the significance of sleep. It 
looks at issues such as why we need sleep, how 
much sleep do we need and the importance of 
early and deep non-REM cycle sleep. 

More to Come 

The Wellbeing Committee is planning 
further webinars in 2021, including on Sleep, 
the Path to Longevity and the Microbiome. 
Come join us. BN
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Dog Day Out
By Michelle Painter SC

DON’T MISS THE UPCOMING DOG DAY OUT!

Venue: The Dog Oval at Centennial Park

Date: Sunday, 17 October 2021 • Time: 11am 

What to bring: Treats, poo bags and water for 
your dog (and treats for yourself)

Winston Bagley on his throne
Harvey Koch 
surveying his kingdom 

Sonny Sykes, pondering the 
latest High Court decision

Lorenzo Hynes, 
thinking deep thoughts

His Lordship, Alfie Tom Denning, 
Master of the Paws (aka Alfie Tao), 
finalising written submissions

The floor’s newest canine 
member, Rex Davis, being just 
the cutest thing in the world

Hugo White, juggling a career in 
law and a career as a top class model

Zuki and Zeus Painter, 
looking on with some concern

It is a truth universally acknowledged 
that a barrister in possession of a good 
practice must be in want of a pet (with 

apologies to Jane Austen). And, without 
wishing to inflame the sensitivities of 
naysayers, and acknowledging that no 
correspondence will be entered into on 
the point, the best pet for a barrister is a 
dog. Any dog. Doesn’t matter what size or 
breed. Any dog is a good dog. And every 
dog, regardless of gender, is a ‘good boi’.

Don’t take my word for it – the RSPCA 
reports that dog ownership bestows 
health benefits both physical (increased 
cardiovascular health, increased physical 
activity and fewer visits to the doctor 
are only a few of the reported benefits) 
and psychological (higher self esteem, 
less depression and better ability to cope 
with grief and other stressors, enhanced 
social connectiveness and social skills) on 
the owner. The Australian Companion 
Animal Council (no, I didn’t know there 
was such a thing either) says: 

Pets are good for our health and good 
for the health of our communities. 
The tangible benefits to the physical 
and mental wellbeing of pet owners 
have been confirmed by scientific 
research. Pets provide companionship, 
encourage exercise and increase social 
interaction. They give pleasure, teach 
responsibility, they love and are loved 
in return. Their owners are healthier 
and happier than non-owners.1

The only thing better than a happy 
barrister with a happy dog is a meeting 
of many happy barristers and all of their 
happy dogs. The NSW Bar Association 
Wellbeing Committee joins with Peanuts
creator, Charles Schultz to affirm 
'Happiness is a warm puppy'. 

All barristers, judges, clerks, associates 
and other staff are invited to join in 
on the fun. BN

ENDNOTES

1 http://www.acac.org.au
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Bar News (BN): Currently, to which members 
of the legal profession do you teach yoga? 
How often do you teach? Where do you teach?
Jolie Brooks (JB): I teach weekly classes that 
are attended by barristers. I usually teach in 
the common room, which the NSW Bar 
Association kindly gives me access to. Since 
late March 2020, I have and continue to 
teach classes to barristers in Zoom. I keenly 
await the return to the common room. 
I think my students do too.

I also teach twice weekly classes to staff of 
the Supreme Court of NSW, and judges of 
the Land and Environment Court, Supreme 
Court of NSW, Federal Court and High 
Court. These are provided by the Supreme 
Court as part of their commitment to their 
wellbeing at work. I usually teach these classes 
on Level 13 in the Supreme Court building. 

BN:What types of classes do you offer?
JB: I offer classes that draw upon my varied 
background in the vast teachings of yoga that 
I've continued to explore for 30 years. I aim 
to offer a class that involves asana practice 
(the physical postures), some pranayama 
(breathwork) and meditation. 

BN: How long have you been teaching yoga to 
members of the bar?
JB: I've taught for 15 years. The classes began 
when the then President of the Bar Association 
(Anna Katzmann) was looking at healthy 
opportunities to offer for members at the Bar. 
When I began, the common room still had an 
existing bar serving alcohol that was in use! It's 
been quite the shift in workplace wellbeing to 
replace it with yoga classes. 

BN: How did you get started teaching yoga to 
the bar?
JB: At the time, I worked for Yogabowl. 
They ran the classes for corporations based 
in the Martin Place area, including the 
Bar Association. 

BN: What reasons have barristers given you for 
doing yoga?
JB: This varies from person to person. Some 
barristers come to class as it’s very convenient to 
come downstairs and fit it in their working day 

if they happen to have chambers in the Phillip 
St area. To commit to a regular class outside of 
work hours can be challenging given extended 
work hours. Even if they don’t make it every 
week, if they commit to the term they’re 
ensuring it’s on for when they are free. For 
others it may be a comfortable space to be in the 
company of colleagues in a relaxed atmosphere 
on a yoga mat. They may be seeking a tool to 
address the limitations and effects of their work 
which involves a lot of sitting and, on a physical 
and mental level, yoga addresses and provides 
an elixir of benefits to both of these things. Or 
it may be that they know someone who does 
the classes and they’ve been encouraged to 
attend as those who practise yoga often are in it 
for the long haul knowing the real benefits are 
way beyond the physical ones that we may be 
drawn to in the first instance.
BN: Why do you think that yoga is good thing 
for barristers to do?
JB: I love that yoga connects us beyond our 
vocations; that you’re one of many on your 
mat and are out of chambers, meeting others 
in that same place. It's a comfortable place to 
meet, to befriend yourself where you are at. 

Yoga is the sanskrit word for union, and 
references the union between our body and 
our mind. Yoga gives us the opportunity to 
bring our entire being into the same place 
at the same time where there is no finish 
line. In a profession where the very nature 
of the daily workload and subjects may be a 
big weight to carry, mentally and physically, 
committing to an ancient practice that 
addresses the mind-body connection can be 
key to keeping your mental health in check. 
BN: What are some memorable experiences 

from teaching yoga to the bar and judiciary?
JB: I have taught everyone from tipstaves, 
to barristers, to judges to the Governor of 
NSW. It's been a privilege to do so and to 
get to know people over the years through 
being on a yoga mat with them. I'd never 
envisaged being in a position that would 
link me to the legal profession and doing it 
through yoga is a complete joy. 

BN: What have been some notable features 
of teaching yoga in 2020 and 2021 during  
the pandemic?
JB: Yoga lent itself remarkably well to 
continue throughout the covid period on 
Zoom. If the very nature of the practice is 
to not judge yourself among others then the 
nature of doing it in your room on Zoom 
magnifies the very essence of what yoga is. 
It allowed freedom for many that they need 
not rush to make it to class and just had to 
roll out their mats in the room. For those 
that practise regularly with me, hearing the 
instructions over the computer is almost the 
same as being in the room. It was especially 
beneficial for some of the judges who travel 
to Canberra who are regular practitioners – 
they could be there every week! Having said 
that the energy of being in a collective space 
with others can never be replaced and for 
some is the only way to get them on the mat. 
It is very nice to be back to regular business. 

For anyone wishing to join in the 
weekly Zoom classes please feel free to 
enquire as you’re welcome to join us.  
Email joliebyoga@gmail.com 

We are dearly hoping in the near future to 
be allowed back in the building... BN

Q&A with Jolie Brooks
Yoga teacher to the bar and judiciary

By Christina Trahanas
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In October 2019, the Wellbeing 
Committee, in consultation 
with the Diversity and Equality 

Committee, launched the Experienced 
Barristers Program. 

With changes to the way we all work, and 
with longer working lives, the Experienced 
Barristers Program was designed to engage 
with the increasing proportion of our 
more senior members, and their collective 
interests. It is well accepted that the 
opportunity to engage in meaningful work 
is a key wellbeing topic for all age groups, 
and past surveys have generally indicated a 
high level of satisfaction among experienced 
barristers with their work.

One of key attractions of a career at the 
Bar is that experience is always valued, as it 
is usually hard-earned through the successes 
and failures of running cases over many 
years. The Experienced Barrister Program 
seeks to recognise this valuable resource 
in a number of ways, for the benefit of the 
wider Bar and community, as well as for the 
ongoing benefit of the individual barristers.

The Program was launched in 2019 with 
a presentation ceremony for a number 
of barristers that had reached the career 
milestone of 50 years in practice at the 
Bar. This was followed by two lunches, at 
which Hon John Howard AC OM and 
Hon Murray Gleeson AC QC respectively 
were the guests of honour. Not only did 
these occasions provide much warmth and 
humour over recollections from prior eras, 
but importantly also, an opportunity for 

older and younger barristers to get together 
in a collegiate way over a drink or lunch. 

As at today’s date, we have celebrated the 
following members who have achieved more 
than 50 years of service to the NSW Bar:
• Lionel Robberds QC

• Michael Robinson 

• David Bennett AC QC

• Anthony Bellanto QC

• Dennis Wheelahan QC 

• John Shaw 

• Robert Stitt QC

• Peter Hennessy SC 
Regrettably the pandemic put this part 

of the program on hold in 2020, but there 
are a number of members who are due to 
be honoured for having reached the 50 year 
mark, and it is hoped that the lunches will 
return again soon.

Equally important is the focus of the 
Program on providing opportunities for our 
experienced barristers to give back to the 
community. Two ways identified for this to 
occur are: by supporting law student mooting 
competitions, and through the development 
of an enhanced guide in relation to the Duty 
Barrister Scheme.

There has been much interest in the 
provision of judges for the many different 
law school mooting programs. In 2020 a 
successful pilot program was established with 
the UNSW Law School to provide judges 

for their Senior Mooting Competition. The 
development of the NSW Bar as a source 
of expertise in moot judging is now in the 
hands of a sub-committee of the Wellbeing 
Committee headed by James Sheller SC.

It is expected that many more 
opportunities will arise in the future for 
experienced barristers to participate on 
judging panels to help develop the budding 
advocacy skills among law students, many 
of whom will be our future instructing 
solicitors and some of whom will be our 
future colleagues at the Bar.

The other service opportunity currently 
being developed is a comprehensive guide 
to make it easier for Experienced barristers, 
as well as all other members of the Bar, to 
volunteer to provide pro-bono legal assistance 
in criminal cases in the Local Court. Not only 
does the Duty Barrister Scheme, currently 
operating at the Downing Centre, provide 
a valuable community service by running 
cases for those in need, but it also offers the 
opportunity to provide mentoring assistance 
to younger barristers who are also rostered on 
that day with advocacy tips and guidance.

The Wellbeing Committee is always open to 
other ideas and suggestions for opportunities 
that may be suitable for our experienced 
barrister community, as this Program 
continues to develop in future years.

Experienced Barristers Program
By Peter McGrath SC, Tim Castle SC and Sarah McCarthy

BN
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Chambers at the New South Wales 
Bar tend to comprise around 40 
floor members together with a clerk, 

one or more members of support staff and 
readers or licensees. Many barristers and 
judges have a life-long loyalty to their set of 
chambers. This model has been described 
by some external observers of the Bar as 
anachronistic, however, such criticisms 
overlook the important role of chambers 
in promoting collegiality and wellbeing at 
the Bar. 

The unique series of stresses associated 
with being a barrister is well-documented. 
Analysis of Barrister Wellbeing and 
Quality of Working Life surveys shows 
that many barristers report high levels of 
stress, perfectionism and self-criticism. 
Many barristers also experience symptoms 
of vicarious trauma, particularly those 
practising in criminal or family law.

Chambers are well-placed to offer a 
community of support to barristers, in 

particular because current and former 
members have an insight into the unique 
stresses of being a barrister.

An informal survey of chambers shows 
that the importance of fostering a sense of 
collegiality between current members of 
chambers is strongly ingrained. Breakfasts, 
lunches, birthday cakes and evening drinks 
with canapés are organised regularly in 
chambers. A number of chambers also 
hold regular events with former members 
of chambers.

Equally, the need to mentor junior floor 
members and licensees is recognised in 
many sets of chambers. Some clerks organise 
breakfasts or lunches to enable members of 
Senior Counsel or former floor members to 
mentor junior floor members and licensees. 
Some members of Senior Counsel provide 
direct mentoring to licensees by working 
permanently or temporarily from the 
annexe of their set of chambers. During 
the COVID-19 shutdown in 2020, senior 

members of junior counsel mentored specific 
members of junior counsel on their floor.

A number of chambers promote 
collegiality and wellbeing among current 
and former floor members by organising 
activities outside chambers, including a 
biennial retreat in regional New South 
Wales, a quarterly cycling event followed by 
breakfast, a chambers band, annual cricket 
matches and an annual golf day.

Most chambers rely upon the Bar 
Association to organise activities directed 
specifically to wellbeing, such as yoga, 
sporting events and wellbeing information 
sessions, however, some chambers hold 
regular yoga sessions and wellbeing 
information sessions in chambers.

While practising as a barrister is uniquely 
stressful, an informal survey shows that 
many chambers take active steps to 
promote collegiality and wellbeing among 
their barristers. BN

Wellbeing in Chambers
By Cynthia Cochrane
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If you are anything like me, when you see 
the words ‘Benevolent Fund’ your mind 
shifts swiftly to an obvious synonym: 

charity. From here it is a quick deduction 
that charity is something we barristers give, 
not take. 

And in fact, our thinking would be correct 
(in part). The generosity of the New South 
Wales Bar has meant that over the years, 
members have contributed about $120,000 
per year to the Barrister’s Benevolent Fund, 
as a charitable donation.

The part of our initial thinking that ought 
not be accepted, and where our mindset 
needs to change, is the notion that this 
‘charity’ is not something we barristers can 
and should take advantage of. We need to 
dispel the underlying idea that asking for 
and receiving financial help, when in need, 
is a sign of weakness.

Sitting here at home, once again compelled 
to stay in my apartment by another public 
health order, it is all too apparent that not 
even the most successful and well-regarded 
among us (which given the size of the 
apartment I find myself locked in, I am 
clearly not yet one) are beyond the reach of 
a force majeure. 

It is our privilege as advocates (if we are 
doing it right) to fight the battles of our 

clients, including the less fortunate. It is 
important to remember however, that in 
our worthy but often arduous pursuit, the 
New South Wales Bar Association has a 
role in helping us, when we find ourselves 
struggling to tread water. 

The Fund is available for all manner of 
assistance including financial assistance 
where some illness or other event has meant 
that the barrister is in need. The Fund is also 
available to members' spouses or partners 
(regardless of gender), surviving spouses or 
partners, children and dependants, or to the 
barrister in circumstances where the spouse 
or partner is themselves in need.

The assistance may come in the form of a 
loan or a grant of monies. Loans are usually 
interest free and are reviewed each 12 months. 
The Fund may be used for school fees, 
payment for medical attention, psychological 
care or counselling. It may be used to meet 
business or other expenses, such as floor fees 
or rent, if the barrister is not able to meet 
those payments due to some crisis in their life.

All applications are confidential and are 
considered by the Executive of the NSW 
Bar Association under delegation from the 
Committee of Management. The Executive 
does not release the names of applicants or 
recipients of funds.

However, assistance may not be given if 
alternative sources of support are reasonably 
available, such as from income protection 
insurance, hardship relief from financial 
institutions etc. Each case is considered on 
its merits. 

Further, in an emergency loans of up 
to $2,000 can be made available on an 
urgent basis. 

Making an application is simple 
and applicants can provide additional 
information: https://nswbar.asn.au/forms/
benevolent-fund-application/application.php 

As President Barak Obama said,

Making your mark on the world is hard. 
If it were easy, everybody would do it. 
But it's not. It takes patience, it takes 
commitment, and it comes with plenty of 
failure along the way. The real test is not 
whether you avoid this failure, because 
you won't. It's whether you let it harden 
or shame you into inaction, or whether 
you learn from it; whether you choose 
to persevere.

The Fund is available to provide financial 
assistance to members of the New South 
Wales Bar to help us persevere.  BN

The Barristers 
Benevolent Fund: 
Choosing to Persevere
By Sarah McCarthy
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A perfect Southern Highlands 
autumn’s day greeted the Edmund 
Barton Chambers and Eleven 

Wentworth Chambers cricket teams for 
the 30th fixture of the Lady Bradman 
Cup cricket match held on Saturday, 
24 April 2021 at Bradman Oval in Bowral. 

The Cup is named after the late Lady 
Jessie Bradman who attended the first match 
played in 1991 and presented the trophy 
to the winning team’s captain. Last year’s 
match was regrettably cancelled due to the 
COVID-19 pandemic, allowing players on 
both teams to benefit from an extra year’s 
net practice or rest, at their election. 

Lady Bradman Cup stalwarts mixed with 
fresh faces in a match played in a friendly and 
collegial spirit, with player ages ranging from 
8 to nearly 80. Edmund Barton mounted 
a respectable total of 158 runs in 35 overs, 
following a substantial contribution by three 
members of the Schofield family. While sons 
have often played alongside their barrister 
fathers in the match, this year’s match was 
the only occasion in the Cup’s history in 
which there have been two father-daughter 
player combinations (from the Fairfax and 
Schofield families) and a grandfather, son 
and grand-daughter combination from the 
Schofield family. The three Schofields were 

the individual top-scorers for the team, 
making 74 runs in total, and went on to take 
four wickets between them. 

The cricketing partnership forged between 
Eleven Wentworth and Eight Selborne in 
recent years strengthened with the addition 
of further honorary Wombats comprising 
Eight Selborne members, their offspring 
and a former clerk. Not to be outdone 
by Edmund Barton’s multi-generational 
turnout, Eleven Wentworth showcased 
its own cricketing dynasty, the Jackman 
family, consisting of Ian and sons Xander 
and Nick. Xander Jackman (30 not out), 
Hayden Fielder (30 not out) and Alexander 
Langshaw (29) were the standout batsmen 
for the Wombats, who were ultimately 
victorious with captain Ian Pike hitting 
the winning runs in the 31st over after 
surviving a maiden over from debutante 8 
year old Hugh Brigden. 

Special mention must be made of Thos 
Hodgson, valiant captain of the Edmund 
Barton team, who is the only player to 
have played in all thirty Lady Bradman 
Cup matches, of Justices Andrew Bell and 
Michael Lee who descended to barristerial 
ranks for the day to play in the match, and 
John Ireland for umpiring. 

The 2021 Lady Bradman Cup
By Victoria Brigden

BN

The players and umpires at the 
conclusion of the day’s play

Thos Hodgson presents winning captain 
Ian Pike with the Lady Bradman Cup
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Bushwalk
By Leah Reid and Robert White

For years, bushwalking enthusiasts 
from the Bar and the judiciary have 
enquired about whether the Bar 

Association had a bushwalking group.
The call to action was answered in 2021. 

A much needed addition to 
the Bar’s social calendar

The Wellbeing Committee announced the 
formation of the Bar Bushwalking Group 
as part of its collegiality program, as well as 
to support members to live a balanced and 
healthy lifestyle. 

Bushwalking (also known as hiking, 
rambling, trekking or even 'forest bathing' 
as the Japanese colourfully describe it) is the 
perfect antidote to the demanding work of 
the Bar. Renowned for having positive effects 
on physical and mental health, research 
shows walking in nature can improve fitness 
levels, reduce stress hormones, and increase 
creativity. Moreover, bushwalking with 
colleagues permits conversations to flow 
and happen outside the usual hustle and 
bustle of everyday worklife. 

Bushwalking keeps your mind sharp in 
a way other exercise does not, because it 
involves navigating unpredictable terrain. 
Negotiating overhanging branches, slippery 
dirt, trail markers, or animals crossing your 
path requires you to adjust along the way, 
which is good for your brain. 

Eighteen months into the COVID-19 
pandemic, and in the middle of the latest 
NSW lockdown, it is unsurprising that there 
are fewer organic opportunities to connect 
with other barristers. For those members who 
have shifted their practice to predominantly 
work from home, and for junior members 
of the Bar, the Bar Bushwalking Group 
provides a unique opportunity to meet and 
mingle and explore some of the large network 
of bushwalking tracks in New South Wales. 

Another advantage of bushwalking is that, 
unlike other organised activities requiring 
agility or proficiency in a particular skill, 
it only requires taking that first step and 
following it with another. The appeal of 
bushwalking transcends age, gender, and 
even practice area, and permits us to invite 
partners, friends and family as well. 
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A walk to remember

The inaugural walk took place on Sunday  
2 May 2021 at the heritage-listed Manly 
Dam Reserve.

Manly Dam Reserve is a hidden gem in 
Sydney’s Northern Beaches. The walking 
track overall is well managed and offers 
spectacular scenic views over Manly 
Reservoir, which sparkled in the beautiful 
autumn weather. 

Undeterred by the runners completing 
the Sydney Trail Series (which was taking 
place at the same time), approximately 20 
barristers and their families set off at 10am 
around the seven-kilometre circuit trail. 

The diverse trail includes sandy flat 
terrain, elevated boardwalks through the 
wetlands and across the Dam, and short 
climbs and descents on rock steps leading to 
a picturesque waterfall. 

Pausing to enjoy the scenery and 
snacks, our resident native flora expert,  
David Pritchard SC, proved Latin does have 
a use outside of the courtroom, educating the 
group on various spectacular native flowers. 

Finally, the leisurely three-hour walk was 
topped off with a sausage sizzle, cooked by 
experienced grillers Tim Castle SC and 
Robert White. The Bar Bushwalking Group 
is grateful to the Bar Association for its 
support in hiring the barbeque area. 

Put on your walking boots 

Organised by seasoned bushwalkers David 
Pritchard SC, Tim Castle SC, Robert White, 
and Leah Reid (and ably supported by the 
Bar Association’s Chris Winslow) the group 
aims to hold at least three walks each year of 
easy to moderate difficulty. The next walks 
are scheduled to take place on:
• Sunday, 1 August 2021 in the Royal 

National Park; and 

• Sunday, 7 November 2021 at the Sassafras 
Gully Loop, Springwood (Blue Mountains). 
The Bar Bushwalking Group looks 

forward to welcoming new members and 
their family and friends. Registration for the 
remaining two walks is essential – look on 
the Bar Association website and InBrief for 
more details. 

Depending upon the level of enthusiasm, 
there may be the opportunity for the Group 
to organise smaller, more demanding walks 
(which could, for example, involve overnight 
or even longer interstate trips).

On a final note, the organisers are looking 
for a name to call ourselves – the Bar 
Bushwalking Club (BBC) is probably not 
appropriate. All suggestions welcome! BN
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You don’t have the time or energy to 
do a triathlon. Understood. You’ve 
got a crook knee, back, shoulder, 

whatever. We all do. But think about this: 
how many hours are you spending at your 
desk pondering? How often are you in the 
car or on the train mulling? This is where 
triathlon comes in.

There’s something almost hypnotic about 
swimming which is perhaps why some of 
your best ideas and eureka moments will 
strike while you’re staring at the black line. 
'My goodness what was I fretting about?' 
you’ll say to yourself after another lap. 'That 
crucial piece of evidence in my opponent’s 
case is inadmissible,' or 'Eureka! I know how 
to settle this dog’s breakfast of a matter,' 
you’ll exclaim after another tumble-turn. 
All of these moments, these breakthroughs, 
await – followed by the thought 'Why 
didn’t I think of that sooner?' – at the pool.

And if swimming is great for problem 
solving then cycling is conducive to 
organisation. You can write, rewrite 
and rehearse an opening, a closing, a 
cross-examination or an argument all 
while pedalling along. Sure, you’ve got 
to be mindful of where you’re going and 
what the traffic’s doing, but those breaks in 
concentration get you court-ready. There’s 
nothing like a beep of a horn or a wrong 
turn to jolt you back to the present and after 
a good jolt you can get back into your head, 
back to what you were muttering before: 'Yes 
Your Honour, as I was saying…'

So what’s running good for? Well, it’s just 
good for you. It’s the hardest of the three 
disciplines, a known fat-burner and it’s the 
most time-efficient of the three sports.

So you’re going to give triathlon a go? 
This is what you do next: make time 
for training every day. Preferably in the 
mornings, but there’s nothing wrong with 
the evenings. You’re going to start sleeping 
better so don’t be surprised if you rise at a 
similar time and then head out the door 
for a jog, swim or ride after a coffee or 
light breakfast. 

Start with walking if you’ve never been 
a jogger and build up to 20 minutes before 
mixing in some jogging and add time and 
speed as the weeks tick by.

If you’re not a swimmer, pinch a foam pull 

buoy (you’ll find that children and public 
pools are the best targets for this kind of 
larceny), stick it between your thighs and 
start windmilling away. The pull buoy will 
help your backside and legs float so you can 
focus on your arms. It’s hard work, but the 
simplest way to get that upper body going.

If you don’t have a bike, borrow one. 
Someone on your floor or a friend or a 
solicitor will have one sitting in a garage 
unused. It will be $4000 to $10,000 worth 
of carbon fibre purchased during a mid-life 
crisis. And while you’re there, pinch their 
helmet, cycling shoes, everything. 

So do I just swim, ride and run?

No. In the pool you’re going to swim 
hundreds of laps with 10 seconds rest 
between each lap. On the bike you’re going 
to ride fast and slow, up hill and down. 
When you run, you’re going to mix up the 
pace to improve at a quicker rate.

Saturdays and Sundays are good for 

riding because it’s the most time-consuming 
discipline. You’ll start with an hour then 
build the duration each week before 
throwing in some hills.

Try and swim every second day. 
Swimming is about rhythm. A couple of 
days out of the pool and you lose it. Stick 
that pull buoy between your legs and see 
how you go. Start with 10 laps of a 50m 
pool or 20 laps of a 25m pool and go from 
there. Remember, 10 seconds rest after each 
lap. And if you didn’t learn how to swim as 
a kid here’s a tip: keep your arms straight 
and push your hands all the way through 
the stroke to your hip. Or YouTube Janet 
Evans. Good enough for her, good enough 
for you.

Try and run every second day. You could 
add a 10-minute run to your weekend bike 
ride, maybe try for a slow Sunday morning 
run on tired legs, then throw in some speed 
work on Tuesdays and Thursdays.

When will I be ready for a race?

Whenever you want to. Find a short one 
and see how you go. The smallest races are 
around 300m for the swim, 10km for the 
bike and 3km for the run. There are little 
corporate races in the cities and longer races 
in the towns up and down the east coast. 

Eventually you’ll hear about a thing 
called an Ironman. This is a 3.8km swim, 
a 180km ride and a 42.2km run. Yes, that’s 
a marathon at the end of the bike. The 
professionals can knock one over in about 
eight hours. Mere mortals take anywhere 
from nine to 17 hours. 

Do I have to wear lycra and those 
clippy-cloppy cycling shoes?

No, but eventually you will. The clippy-
cloppy shoes clip in to the bike’s pedals and 
increase speed and efficiency immediately. 
Hopefully you’ll have the same shoe size as 
the friend or acquaintance whose bike you 
stole earlier.

As for lycra, you’ll eventually wear it in the 
pool, on the bike and in races. There’s nothing 
wrong with shirts and shorts for jogging.

Should I spend $10,000 on a bike?

Start by borrowing a friend’s road bike 
and then if you get serious consider buying 

Triathlon and the Bar
By Stephen Ryan

If you don’t have a bike, borrow one. 

Someone on your floor or a friend 

or a solicitor will have one sitting in 

a garage unused. It will be $4000 

to $10,000 worth of carbon fibre 

purchased during a mid-life crisis. 

And while you’re there, pinch their 

helmet, cycling shoes, everything.



[2021] (Winter) Bar News  77  The Journal of the NSW Bar Association

WELLBEING

a triathlon specific bike. Road bikes are 
a traditional frame you see the Tour de 
France cyclists on. Triathlon bikes are for 
time-trialling. You are seated further forward 
with your arms and hands tucked in front 
of you in a pursuit position. The different 
positioning combined with the improved 
aerodynamics results in faster bike times 
and better run times because you’re not as 
bunched up as you are on the road bike.

Triathlon specific bikes start from about 
$5000 and go through to $20,000 complete 
with carbon-fibre race wheels, electronic 
gear shifting and built-in storage to carry 
food, water and puncture repair kits.

Will a $350 pair of shoes 
improve my running?

No. Nike pioneered the $300+ market 
by designing a shoe for Eliud Kipchoge. 
Kipchoge was the first man to break two 
hours for the marathon. Think about that. 
Kipchoge can run in excess of 21km/h for 

Julie Wright 

Julie was called to the Bar in 2013 
and practises predominantly in 
construction law at Greenway 
Chambers. She regularly appears 
in a range of courts, arbitrations 
and expert determinations and is a 
practising arbitrator.

How did you get into triathlon? 
I dabbled with some small triathlons 
in my 20s, then woke up on my 45th 
birthday with a mid-life crisis ambition 
to do a full blown Ironman.

How do you fit it in around work, 
family and other commitments? 
I have a huge amount of support from 
my family. I often train very early in 
the morning, I use running as a form of commuting – whether to chambers or to do 
errands – and I have an indoor bike trainer where I do almost all of my cycling, which 
has a desk that I can work at while training. You can read a lot of evidence on a seven-
hour training ride.

What’s the longest race you’ve done and the hardest race you’ve done? 
I did my full Ironman in May 2019 in 14 hours and 31 mins. It was very tough and my 
lowest moment was at the end of the bike leg when I realised that I still had to run a full 
marathon. The whole experience was, however, amazing and the sense of achievement 
when I crossed the finish line was unparalleled.
 
How does training complement your work and family life? 
My daughter said she’s going to ask Santa for some new parents because we woke her up 
at 4am one morning to support me in a half-Ironman. 
 
What’s your best tip for someone giving swimming, cycling or running a go for the first time? 
Swimming is like the Bar exams, it’s the gate that keeps most people out. Don’t be 
deterred. If your swimming technique is as bad as mine get a couple of lessons from a 
professional and then just grit your teeth. Biking is a great excuse to buy loads of fabulous 
kit. You will get used to the cleats and you’ll go much faster when you do. Running is my 
personal favourite and it’s the easiest to improve on. If you’re at the Bar, chances are you 
might be a tad competitive. Join Strava and start with a Parkrun. Once you are beating 
your mates, you’ll love it. 
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42.2km. Now set a treadmill at 20km/h 
(most can’t go faster than that) and see how 
long you last. Better still, film it and share 
the results. 

Go for a pair of lightweight trainers or 
racing shoes for less than $200. Don’t let 
some 16-year-old sales kid talk you into an 
expensive, heavy shoe that sounds as though 
it’s got more technology in it than a Tesla.

When you run, take short quick steps, not 
long loping ones. You’ll reduce your risk of 
injury dramatically. 

Do I need to learn any lingo?

Yes. If you hear a cyclist or triathlete say 
they 'bonked' on the bike on the weekend 
what they really mean is they experienced 
a sudden drop in blood sugar resulting in 
lethargy and fatigue.

If they ask you 'What did ya get out?' 
they’re inquiring about the distance and 
duration of your most recent training session.

If they suggest you should join their 
training group tell them you’re a shift worker 
on a rare day off and couldn’t possibly make 
any of their sessions or pretend you don’t 
speak English. Unless of course you enjoy 
the company of physiotherapy students 
who count the number of sugar granules 
added to their coffee or corporate dudes 
who’ve chucked in yachting or ultra-distance 
marathoning and want to tell you all about it. 

Can you really do an Ironman 
triathlon while at the Bar?

Yep, it’s been done dozens of times. A typical 
work day starts with training then breakfast. 

Michael Gleeson 

Michael has been at the NSW Bar 
since 2010 and joined the DPP as 
a Crown Prosecutor in 2020. Prior 
to his arrival in Australia he was a 
barrister practising predominantly 
in criminal law in the UK.

How did you get into triathlon? 
In 2000 a small group was formed in 
Manchester in the United Kingdom to 
swim 200m, bike 15km and run 3km 
in a gym. I was hooked.

How do you fit it in around work, 
family and other commitments? 
I’m a better human being if I can train. 
I’m usually up at 5am and try and 
squeeze something in before work.

What’s the longest race you’ve done and the hardest race you’ve done? 
I’ve completed six Ironman races (3.8km swim, 180km ride and 42.2km run).
 
How does training complement your work and family life? 
It’s getting more difficult as my children move into sport, but where there is a will there 
is a way.
 
What’s your best tip for someone giving swimming, cycling or running a go for the first time? 
Join a club. I’m on the board of Triathlon New South Wales and we have an incredible 
club culture.
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Then there’s a pre-court coffee and snack 
followed by another coffee and snack during 
morning tea. More coffee, food and water at 
lunch and then another training session in 
the evening. 

With increased activity comes increased 
metabolism. You’ll sleep better and need to 
eat and drink more, especially water.

Your Saturdays will start with a long 
ride of up to five hours followed by a run 
of 20 to 30 minutes. You’ll do a long run 
on Sundays anywhere from one hour to 
two-and-a-half hours plus a swim Sunday 
afternoon. You might do a long hard swim 
Monday morning or a short ride-run instead. 

During the week you’ll do a mix of speed 
runs on tired legs, swims on tired arms 
and some speedwork on the bike. There’s 
nothing wrong with treadmills, in fact 
they’re an excellent way to train. Try 10 
minutes of easy jogging and then dial up 
the speed. Start with 30 seconds fast and 30 
seconds standing on the side of the treadmill 
then repeat 10 times through. Then next 
week do 15 lots of 30 seconds hard and 30 
seconds rest, then 20 the week after and so 
on. Always finish these sessions with five 
minutes of slow jogging or walking.

Sit your bike on a windtrainer or 'ergo' as 
they’re sometimes known. The bike remains 
stationary while the back wheel spins on 
some form of resistance. These are great 
training aids also. Start with short, sharp 
intervals of one or two minutes and build 
up the number of intervals over time. When 
you ride on the road, do longer intervals of 
five or 10 minutes duration.

After six months of long rides, long swims 
and long runs coupled with shorter interval 
sessions on weekdays you’ll be as ready as 
you’re going to get.

So that’s a start.  BN

Peter Newton 

Peter has practised as a barrister 
since 1997. He practises mainly in 
the areas of equity, commercial, 
property, insolvency and probate 
litigation. Since 2019 he has served as 
a part-time member of the Migration 
and Refugee Division of the 
Administrative Appeals Tribunal.

How did you get into triathlon? 
I needed an incentive to exercise. In 
January this year I saw an advertisement 
for the triathlon in Byron Bay in May 
and thought that would be enough 
time to get into shape and a good 
excuse to have a weekend in Byron 
Bay. My daughter thought it would 
be a good opportunity to see Chris 
Hemsworth and Melissa McCarthy 
and Matt Daaaaaaaaaaamon. 

How do you fit it in around work, family and other commitments? 
Rather than getting the train, I run and bike to and from work. I do one to two early 
morning sessions a week and treat each training session like any other work commitment. 
I also have a patient and understanding wife and daughter who seem to prefer me outside 
and exhausted.

What’s the longest race you’ve done and the hardest race you’ve done? 
The Byron Bay triathlon was my first triathlon. I have run a few marathons which I 
found harder to train for than the triathlon. The hardest marathon was New York in 
2014. The wind was so strong that day that the wheelchair athletes were not permitted 
to ride over the Verazzano Narrows Bridge and I had to zig zag throughout the course 
for shelter from the wind. 
 
How does training complement your work and family life? 
It provides a break from work, clears the mind and distracts me from worrying about 
the little things. Whenever I’m stressed, it’s usually the last thing I want to do but 
the first thing I need to do. I run one or two sessions a week with my daughter and 
try to keep up. My wife, daughter and I are members of a running club – The Run 
Squad – which brings us together with runners from all ages who are very supportive. 
 
What’s your best tip for someone giving swimming, cycling or running a go for the first time? 
I think it’s important to begin with a short distance and slowly build from there. If 
you take on too much too early, you may burn out. After four to six weeks of regular 
training your capacity will increase, times decrease which is tremendously rewarding. 
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Daniel Tynan climbing at Sublime 
Point, Leura, Blue Mountains

Practising at the Bar presents many 
challenges. From long hours preparing 
trials, to meeting tight and overlapping 

deadlines to deliver advices, meeting with 
clients and preparing submissions. Then there 
is appearing in court. The demands placed on 
us can take a toll on our physical and mental 
wellbeing and limit the time we have to 
spend doing things outside the Bar including 
spending time with family and friends. 

With the limitations imposed by 
COVID-19, many of these challenges have 
been amplified as we try to adapt to new 
ways of juggling the intermingling of home 
life and work.

These challenges serve to remind us of the 
importance of staying mentally and physically 
healthy, so we can practise at our best.

Work-life balance can be extremely difficult 
to achieve. One way some are trying to find this 
balance is by getting outdoors. There are many 
reasons people are drawn to the outdoors. It is 
good for our physical and mental health, and 
there is a wonder to the natural landscape.

Why get outside?

When several members of the profession 
were asked why they get out into nature, 
consistent themes emerged. 
Neil Williams SC said:

Life at the Bar is intense, and requires 
both stamina (when a case goes wrong 
and requires long hours over several 
days) and a balanced perspective on 
life (for the bruising times that we all 
encounter). Being fit is a huge help with 
each of those. Most outdoor activities 
require fitness, and therefore give you 
an incentive to maintain your fitness. 
And they remind you that there is more 
to life than running cases. 

Jeh Coutinho, clerk at Banco Chambers, said:

Having an outside interest can be a 
welcome distraction from the stresses of 
an intense working life, particularly if 
that interest can take you to the outdoors. 
It gives you something to look forward 
to, and climbing provides the types of 
challenging exercise and connection 
to nature that can improve physical, 
mental, and emotional wellbeing. Most 
importantly, it’s just fun.

Justice hanging by a (strong) thread
By Daniel Tynan and Jeh Coutinho

In all things of nature there is something of the marvellous – Aristotle

Jeh Coutinho climbing at Pierces Pass, 
Blue Mountains
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Nature rewards

It is clear that nature rewards, and this is not 
merely anecdotal. There is a substantial body 
of scientific research on what health benefits 
can be gained by getting into nature. Nature 
has a restorative effect. A few days among the 
trees or at the beach can help dissipate stress 
and anxiety, and leave you feeling genuinely 
healthier and happier.

Research from Harvard Medical School 
has discovered that people who do nature 
walks rather than urban ones showed lower 
activity in the prefrontal cortex of the brain. 
This region is active when a person is having 
repetitive thoughts focussed on negative 
emotions. It is overactive in people suffering 
from depression. Aspects of nature such as 
calming sounds or apparent silence, are 
shown to reduce blood pressure and levels of 
the stress hormone cortisol, thus suppressing 
the body’s fight-or-flight response. These 
results were most pronounced for older 
males who are at higher risk from mood 
disorders as they get older.
Climbing outdoors

There is a growing cadre of barristers and 
judges and others in the profession who are 
embracing the benefits of nature through 
climbing – Lucy McCallum (Court of 
Appeal), Judge Chris Hoy (District Court 
Judge), Neil Williams, Daniel Tynan, 
Belinda Baker, Jeh Coutinho and others.

Climbing is a thrilling physical and 
mental challenge. Summitting a sheer cliff 
face that looked impossible from the ground 
provides a great sense of achievement. 
It requires complete commitment of 
your mind and body and allows you to 
experience extraordinary places in nature 
that few get to experience.

Climbing may at times look dangerous, 
but it is all about assessing the risks, making 
decisions as to how much risk you are 
prepared to take and addressing how to 
minimise the risks. These are all skills that 
can be learnt with the proper training and 
experience. And as Neil Williams put it 
'During COVID-19, climbing is much safer 
than catching the bus and then taking the 
lifts at work.'

Aside from the physical challenges, 
climbing involves a great degree of problem 
solving. When you are climbing your whole 
world narrows to the few metres around you 
and working out how to move your body to 
the next hold, then the next and the next. It 
requires absolute focus, but is also meditative. 
When you are 200 metres up a cliff face 
there is no room to think about the notice of 
motion or submissions you need to draft. 

There are other benefits too. When asked 
why she climbs, McCallum JA said:

Climbing challenges your perceptions 
of your own capability and comfort 
levels. There is always a new challenge 
to take on and each step offers the 
possibility of discovering you are better, 
stronger or more confident than you 
thought you were. 

The potential for personal growth 
through climbing is almost infinite and 
I have seen people discover a sense of 
self and confidence that they did not 
think was possible when they first 
started (myself included). 

Climbing requires self-sufficiency. If you 
are not skilled and confident in your own 
abilities you may risk endangering yourself 
and others. You learn to develop the ability 
to handle and adapt to any situation that 

arises. For example, an unexpected storm, 
a stuck rope, or dropping a key piece of 
equipment could occur while halfway up 
a cliff which requires quick thinking to 
work out how to get everyone safely off 
the mountain.

Climbing also develops a strong sense of 
camaraderie. Although you have to be self-
sufficient, you are also entirely dependent 
on your partner to ensure your safety. Your 
climbing partner literally has your life in 
their hands controlling the ropes if you fall. 
There is no option but to work together as a 
team and in those circumstances close bonds 
and friendships form.
Back at the Bar

In some ways, climbing pursuits can resemble 
the challenges faced in practice at the Bar – a 
difficult brief arrives and you wonder how 
you will solve the problems raised – but 
through skill and experience, and with the 
support of colleagues, problems are solved 
and a case is successfully run, with some 
thrills and excitement along the way. In other 
ways, climbing is nothing like work, and that 
is exactly what makes it so worthwhile. 

Whether it is climbing or something else, 
as McCallum JA says, 'harvest your interests 
outside the Bar – family, friends and hobbies 
– the first two will support you, the latter 
will sustain you.' BN

The mountains are 

calling and I must go 

– John Muir

Neil Williams climbing in the Blue Mountains
Daniel Tynan and Jeh Coutinho climbing 
at Sublime Point, Leura, Blue Mountains

Lucy McCallum climbing 
at Mt York, Blue Mountains
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Ingmar Taylor (IT): Where did you grow up 
and what were your family circumstances?
Andreas Heger (AH): I grew up in rural 
/ regional Queensland on a farm near 
Toowoomba. My Dad was a farmer and 
my Mum a teacher. I have two sisters, one 
older, one younger. I went to school in 
Toowoomba. I was a very good student in 
primary school. I was not such a very good 
student in high school.
We could get into some deep self-analysis 
about why. The most obvious answer is, 
although it’s a bit of a cop-out, that I started 
losing my sight when I was 13.

IT: What led you to study law?
AH: Partly my sight. I knew that I would 
lose my sight to the point where I would be 
legally blind. I won’t ever totally lose it, but 
I knew I would lose the vast majority of it. 
I did some career planning around it. That 
was in the 90s. The iPhone was a decade 
away. The law was something that other 
people who were blind had done so it was 
not on the list of things that I just couldn’t 
do. When I was little I had wanted to be 
a fighter pilot and I thought about being 
a sports agent, because I love sports and 
who wouldn’t want to be Jerry Maguire! 
(laughter) But ultimately I decided to do law 
and I was lucky enough to get into Sydney. 
I came to Sydney to do law because Ron 
McCallum was the Dean at the time. I did a 
combined degree with Arts and did Italian. 

IT: Why Italian?
AH: I was still 16 when I finished high school, 
so I went and did a year of school in Italy. 
I then studied Italian at Uni and read a lot of 
Italian literature. I’ve been back there a few 
times since then. 

IT: What was your experience of being an 
undergraduate?
AH: My first year at Law School was the year 
that changed me. That’s the year that I really 
lost my sight. A large part of that year and 
my time at Sydney Uni was coming to terms 
with that and learning how to live with a 
very significant disability. Until that point 
I’d lost some sight but I was still reading – 
I just had slightly bigger text. 

I lost my sight very quickly. In about 
three months I was legally blind: about 10% 
vision. I had to learn how to read again. I had 
to learn how to make a cup of tea again. So 
the five years of my undergrad degrees were 
a process of understanding how to do this. 

IT: You chose Sydney Uni in large part because 
of Professor Ron McCallum, who was then the 
Dean of Law and someone who was blind from 
birth. What did you learn from Ron?
AH: Ron was both extremely inspirational, 
and practically helpful in two ways. 
He showed me the software he used, which 
is what I use now. He said that if I was going 
to do law I needed to move to screen readers 
because I was just not going to be able to 
manually read the volumes that I needed to 
read, even if I had a bit of sight. That was 
really helpful because it meant I started in 
that first year to completely transition how I 
learnt and absorbed information. 

Secondly, Ron gave me an extremely 
helpful piece of advice. On starting Uni I had 
approached disability services to find out what 
assistance they could provide, which at the 
time was not great. I went to see Ron 
and I was expecting a sympathetic 
ear. I thought, the Dean of Law, 
he’s blind, he’s going to say ‘that’s 
outrageous’. Instead he just said to 
me ‘You need to take responsibility 
for your own education. You need 
to find a way, because if you rely on 
other people and they let you down 
then where are you?, I really took 
that on board and that’s the way that 
I approach everything to do with 
my disability. I just find a way to get 
done what needs to be done and if 
there’s a service that isn’t what I need 
then I’ll go and build one that does. 

IT: You must have worked hard at 
Sydney University because you obtained a 
Rhodes Scholarship. 
AH: I did work hard, but a lot of that work 
was aimed at building the ability to read, 
synthesise and understand materials in a 
different way, as opposed to actually pushing 
my brain. 

One of the great things about going to 
Sydney was some great teachers. Mark 
Leeming taught me Equity. That’s like 
Einstein teaching you physics. (laughter). 
After every lecture my brain hurt. Just 
keeping up with him was a challenge. 

IT: At Oxford you did a BCL. Tell me 
about that.
AH: It was a great experience. It was a lot of 
work. I remember when I got there, someone 
said ‘oh if you see someone crying at the back 
of the library, they’re doing the BCL'. 

It was about 4,000 pages of reading a week, 
and you’re doing tute papers every couple of 
weeks. I had to get all of the material, scan it 
all and then run OCR on it so I could listen 
to it using a screen reader.

When I was there the disability services 
were insufficient to do a degree of that 
nature. They said ‘we can get you one book 
in 6 to 8 weeks’. I had 30 to 40 readings per 
subject a week and there are four subjects. 
I said I can’t wait three months to get the 
reading, because I have to do it now and 
write a tute paper on it. Applying Ron 
McCallum’s advice I got some undergrad 
law students to help me do all the finding 
and scanning so I got the materials when I 
needed them. 

Oxford was amazing intellectually. I 
worked my butt off 16 hours a day for 
nine months. I chose to do that because I 
really wanted to test my mind. I thought 
this is an opportunity, a once in a lifetime 
opportunity to push my brain as hard as I 
can, and I didn’t feel I’d had the chance to 
do that in my undergrad years.

I didn’t get a lot of what people get when 
they go to Oxford. They experience all the 
quaint lovely things about it. I just worked 
the whole time and rowed. But I really 
pushed my brain and I’m really glad I did.
IT: Tell me about the systems that you learnt in 
your undergraduate years. What is the method 
by which you read the material that people 
send you? 
AH: It’s quite simple. It’s called 'Jaws'. 
I believe the icon is actually a shark, so 
someone had a sense of humour. I can show 
you, it’s a screen reader – like this (example 
of 'jaws' played: an email is ‘read out’ by the 
computer at a super high speed). So you can 
see, essentially it just reads any text input. 
It is fast, although I think Ron’s reads even 
faster than mine. 

IT: I remember Ron playing his reader to me in 
the 1990s. It was too fast for me to distinguish 
separate words. He said he could read faster 
than people with sight. Is that true for you too? 
AH: I believe so, I’ve never sat down and 
done a test and got someone to manually 
read it. I think people read at different 
speeds, but certainly it’s quick. 

My first year at Law School was the 

year that changed me. That’s the 

year that I really lost my sight.

Andreas Heger commenced as Executive Director of the NSW Bar Association on 7 June 2021.
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I’ve done a lot of jobs where you’re asked for 
urgent turnarounds on things and I’ve been 
able to deliver it. The speed of the reading 
helps overcome some of the other slowness 
of navigating on a computer, but essentially, 
it makes everything auditory in the same 
way when you read you’re not looking at 
the letters, you just read. I don’t have to 
concentrate on the words, the information 
is just going into my brain. It took a while 
to learn that. 

IT: So it allows you to read – there’s still a big 
step between simply reading and doing so in a 
way that you can pull out the key points, and be 
able to go back and find them so that you can 
summarise them for something you’re writing. 
AH: I have always had a very good memory. 
Unfortunately since I’ve had kids and I’m 
under severe sleep deprivation I’ve lost a 
bit of cognitive capacity – you know you 
probably drop 10 – 20 IQ points when you 
don’t sleep enough over five years. This has 
affected me as much as losing more sight.

IT: Some years ago I ran a case about the effects 
of lack of sleep. One of the things that has stuck 
in my brain was expert evidence that if you 
haven’t slept for 24 hours it’s the equivalent 
to having drunk two schooners of beer on your 
capacity to react and think. 
AH: For me that effect is amplified. I don’t 
use a cane. My brain maps everywhere I go 
and I just have a sense of where I am and 
where things are, even though I can’t see 
them, once I know the environment. Going 
somewhere I don’t know is significantly 
harder than somewhere I do. I just 
instinctively remember ‘there’s a gutter 
there’, ‘there’s a funny bit of road there’ – 
and while I don’t think about it, nothing 
conscious happens, my feet seem to know 
that something’s going to happen and are 
ready for it. That’s the best I can explain it.

IT: Now, we’ve spoken about your loss of sight, 
but I haven’t asked you to describe the nature of 
your condition and how it developed. 
AH: I have Stargardt's Disease. It’s the 
most common form of juvenile macular 
degeneration. It’s a genetic condition, 
although nobody in my current family has 
it. I don’t have a protein that cleans away the 
detritus that is caused when light hits the cells 
in the retina. Everybody else’s gets cleaned 
away, mine doesn’t. There’s a gunk that kind 
of builds up on the retina, which over time 
means you lose your central vision. It’s similar 
to macular degeneration that older people get, 
which is very common, but more pronounced 
and it happens for different reasons. I have a 
big hole in the middle where there’s nothing, 
and I’ve got peripheral vision around the 
outside. I have a little bit of colour vision, but 
what I can see outside of the hole are shapes 
with different colours, but no detail. 

IT: And are there circumstances where you try 
and use your peripheral vision? 
AH: Oh all the time. I rely very heavily on 
the 4%, you know, walking around for me 
is like driving a car at 300 kph all the time. 
Hence the sleep deprivation being a problem 
because of how late I see things. – a person 
will just pop out of the hole. 

IT: What was your first job? 
AH: My first paying job was in the Department 
of Prime Minister and Cabinet. I had done 
volunteer work at the Aboriginal Legal 
Service and the Disability Discrimination 
Legal Centre and the Public Defenders, but 
the first time anybody gave me any money 
was Prime Minister and Cabinet which I did 
after I left law school. I joined under Howard, 
and then was there for Rudd and Gillard, and 
then I went over to Oxford. 

IT: And how did the transition from volunteer 
work to Department of Prime Minister and 
Cabinet come about? 
AH: I had always thought I would go into 
practice. I really enjoyed the one-on-one 
interaction with a client – you have a client 
with a problem and you help them with 
that problem, that’s very satisfying. But I 
found it very frustrating that I would look at 
somebody’s problem and I would always see 
the ‘system’ issues with it. There was always 
something about the system which I couldn’t 
help them with because of its structure and 
it frustrated me. I was also watching a lot of 
The West Wing at the time (laughter).

I decided I wouldn’t practise, and rather 
than implementing the law, think about 
reforming the law. I went into the Grad 
program at PM&C. 

It was at the end of 2007 and I was there 
until the middle of 2010 when I went to 
Oxford. I came back a year later and joined 
the NSW Department of Communities and 
Justice in 2011. 

IT: You are married to Zelie Heger of Eleven 
Wentworth. When did you meet?
AH: Zelie and I met in administrative law in 
2006 at Sydney Uni. 

IT: Sounds romantic. 
AH: Is there a more romantic subject than 
administrative law? – you can quote me on 
that. (laughter) 

It will be 15 years since we got together on 
Saturday. She is the love of my life.

IT: You and Zelie have three boys?
AH: Yes. They’re five, three and one. We try 
as much as we can to share the load and 
really accommodate each other’s work. I 
took almost three years of parental leave: 
a year with each of the boys. Frankie only 

got nine months because of COVID. 
We’re organised and we support each other 
as much as we can. We see it as an equal 
partnership in all things including family 
responsibilities. The most joy in my life is 
being with her and the boys. 

IT: In 2018 your first novel was published, 
Cooktown. I read it when it came out and 
have listened to it again over the last weekend 
and loved it. What is it about? 
AH: Thank you! It’s about a veteran 
who’s returned to Australia following 
service in Afghanistan in Special Forces 
and his struggle with PTSD. It follows 
his relationship with an autistic girl in 
Cooktown where he flees to try and piece 
his life back together. More broadly it’s 
a reflection on masculinity in modern 
Australia and some of the societal 
institutions and pressures that are on young 
men and what that produces. Although 
I wrote it before the #MeToo movement it 
deals with a lot of the attitudes around sex 
and how that relates to masculinity. 

IT: You wrote it in the first person. What did 
that allow you to do?
AH: Writing in the first person enables 
you to humanise the character and makes 
the reader empathise with their life 
experience, hopefully while also being 
able to critique it. 

IT: So this book comes out in May 2018 and 
you’ve got a five year old. I’m trying to work 
out the timing here. Is it finished before your 
first child is born?
AH: No, I wrote it in nine months while I 
was on parental leave looking after my first 
child. (laughter) I’m not entirely sure how I 
did that, if I’m honest.

Cooktown
Andreas He

ger

‘A scintillating debut — pacy, unsettling 

and shot through with dark truth.’ 

– Hugh Riminton
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Miles wasn’t a great sleeper. He slept in 40 
minute cycles and I wrote it in 30 minute 
bursts. I’d either research something or I’d 
just write for 30 minutes and he’d wake up 
and I’d stop. Of course most of the other 
windows in the day were cleaning and 
cooking and washing and doing all the 
things you have to do, but 30 minutes a day 
for nine months, and it was done. 

Having my first child was one of the 
scariest things I’ve ever done, particularly 
when I was the primary carer. Up until then, 
the consequences of something going wrong 
with one of my systems just fell on me: I 
have broken my leg and done other things. 
I take calculated risks all the time and the 
consequences for those risks were personal. 
Looking after Miles I was really quite worried 
about the consequences of me not getting it 
right. As it turned out I built systems that 
meant I was able to do it all – do the bottles, 
change nappies, identify the rash, all that. I 
found a way to do it. I think every parent will 
know that regardless of what you’ve achieved 
to that point, nobody finds the transition to 
being completely responsible for someone 
else’s life easy. 

IT: Now in preparing for this interview I 
came across two amazing oil paintings online 
painted by you. It is remarkable that anyone 
could paint such beautiful paintings, never 
mind someone who doesn’t have sight. 
AH: Thanks! Ernest Hemingway once said 
that he was jealous of painters because the 
act of painting was enjoyable and the act 
of writing is not, and that’s so true. I love 
the expression of writing but doing it and 
doing it well is hard work. But painting is 
something which is just enjoyable to do. 

I decided that I would paint a portrait 
of Zelie while I was on parental leave with 
Henry, our second. I think I’m attracted to 
building systems, particularly systems that 
enable me to do things that I shouldn’t be 
able to do. I did some quick courses on the 
internet about how to oil paint. And then I 
built a system and painted a portrait of Zelie 
for her Christmas present, and I enjoyed it. 
It’s something I can do to switch off.

Those two paintings – I really like their 
texture. The basic concept of impressionism 
is that when you look at something in real life 
you don’t see everything in the picture. Your 
brain just takes in particular things, something 
about the sunset, the angle of the shoulder. You 
don’t take in the whole scene like a photograph. 
I think that’s what the impressionists try 
to capture – that feeling when you look at 
something and see particular things, while 
other things are not quite clear or not quite 
remembered. I really like that idea because it’s 
how I experience the world in a much more 
intense way. Everything is an impression. It’s 
a glimpse of something, it’s a bit of movement, 
it’s a bit of colour. I try to capture that and I use 
all that texture to break up the visual. You get 

the essence of the emotion in the subject but 
there’s a lot of interference.

IT: The painting ‘Waiting’: is that one of 
your sons? 
AH: That’s Miles, my eldest, and he is in 
‘Cow and Moon’ in Enmore. He is waiting 
for an ice-cream. (laughter)

IT: Tell me about the sports you’ve played. 
AH: I have always loved sports. The sport I 
feel I was naturally the best at was cricket. 
I played cricket when I was a kid and in 
my first year of high school and that’s how 
I worked out I was losing my sight. I was 
playing cricket and I couldn’t see the ball. 

I then played a whole bunch of other stuff: 
American football, soccer, a lot of athletics, 
track and field. I’m not big enough to be 
good at it, but I love the discus. 

I was aiming to compete in the Beijing 
Paralympics in September 2008 in the 
pentathlon: discus, javelin, long jump, 1500 
mtrs and 100 mtrs. But in 2007 they took that 
event out of the games for my classification. 

The Paralympic Committee suggested 
rowing. So in lateish 2007 I started to learn 
how to row. Leading into the national 
selection trial for the coxed four I was highly 
ranked but just before the trial I fell down 
some stairs and I sprained my wrist. I became 
a reserve for the Australian side. Ultimately 
the four selected failed to qualify after 
racing at a World Cup event by one second. 
Sometimes things don’t go your way.

But in life, you have to be lucky. I was 
lucky to have won the Rhodes, given all the 
other people who go into that process and 
how amazing they are – it’s a very humbling 
experience. I got some questions in my 
hitting zone in the final interview, which I’m 
very grateful for. 

'Waiting', by Andreas Heger
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So sometimes it goes your way and 
sometimes it doesn’t. You have to do the 
work and then see what happens.

IT: Immediately prior to taking on the role of 
Executive Director of the NSW Bar Association 
you were a director at the NSW Department  
of Justice. 
AH: I had two director roles in the 
Department of Justice. The first was Crime 
Policy which looks at the criminal law in New 
South Wales, and all law reform relating to it, 
including police powers, organised crime and 
terrorism. Essentially it provides advice to the 
Government, to the attorney and to the Senior 
Executive of the Department on law reform 
affecting criminal law and police powers. 

The second role I had was the Director of 
the Criminal Justice System which is more 
of a strategy role. It is law reform based, 
but it’s also operational strategy to a degree. 
It involved looking at the criminal justice 
system as a whole, all of its component parts, 
and examining reform to the big policy levers, 
things that affect demand on the system – 
bail sentencing, parole, diversion and the 
like, whether someone goes to court, whether 
they go to NCAT, whether they go to some 
kind of diversionary program. Then what’s 
happening in the court process, whether 
they’re getting community-based sentences 
or custodial sentences and what’s happening 
when they get either a community sentence or 
a custodial sentence, what the justice service is 
and what the outcomes they get, and what all 
that costs. Basically, putting it all together to 
try and get a system that gets better outcomes 
for less money. That’s been my last two years. 

IT: What do you see to be the key areas of 
criminal law reform that need to be addressed 
in New South Wales? 
AH: I’ll just give you one, which is one 
of the hardest, and that is Aboriginal 
overrepresentation in the justice system. The 
New South Wales Government is signed up 
to the closing the gap target, so it’s committed 
to really having a go at it. It is an extremely 
complicated problem but one that we have 
to address and we really need to make every 
effort to address. A lot of people say that 
justice is just the end of a whole bunch of 
other problems in other parts of society 
and government service delivery, and that 
is true to an extent, but nevertheless there 
is an awful lot of work that could be done 
in the way that Justice services are delivered 
that would have a very positive impact on 
the way in which Frst Nations people engage 
with the Justice system and the outcomes 
that they get when they interact with it, both 
as victims and offenders. 

IT: Why the New South Wales Bar Association? 
Why leave where you were to come to New 
South Wales Bar Association? 

AH: It’s a unique organisation. It does a lot of 
things that are different, and I’m at a point in 
my career where I wanted to do some things 
that were not just strategy and policy. It has 
a regulatory function, which is one of the 
most important things it does, if not the most 
important. It also has an education function 
which is part of the professional standards 
work which underpins the institution which is 
the Bar. And I think because I’ve come out of 
Government I particularly value civil society 
organisations or groups and appreciate their 
importance to the overall good functioning of 
the country and our system of government. 

Although this is a controversial thing to 
say in a legal context, laws are just words. 
The commonly cited example is China which 
has the best looking Bill of Rights you’ve 
ever seen. It’s phenomenal. It doesn’t mean 
anything in practice. There are a whole bunch 
of structures that exist in our society which 
make it what it is which are not written down, 
and one of the really important ones is the 
civil society organisations – in particular a 
well-functioning legal profession that is able to 
both service the community and also advocate 
for and influence the way government services 
are delivered to ensure that fundamental rights 
are protected and the rule of law is upheld. The 
rule of law underpins everything. It underpins 
the economy, it underpins all service delivery. 
If you don’t have that, you have anarchy. 

And of course I have a close personal 
relationship to the Bar: Zelie is a barrister. 
I almost became a barrister myself when 
I came back from Oxford. I have a lot of 
friends who are at the Bar. It’s an institution 
that’s close to my heart and I’m really excited 
to be a part of the next chapter. 

IT: Looking into the future, what changes do 
you see for barristers over the next 10 to 20 years? 
AH: A couple of things on that kind of 
timeframe. The first challenge for the Bar is to 
address diversity and inclusion, an issue which 
affects its business model and legitimacy as an 
organisation and a group. A failure to address 
diversity and inclusion will undermine the 
Bar as an institution and I can’t put it any 
more strongly than that. The Association 
has done a lot of work following the Dyson 
Heydon incident, and will be doing even 
more work, but it is really critical for that 
agenda to be thought of by all barristers 
as very important and something that we 
all need to address. You’ll see a lot of work 
come out of here on that. The Chief Justice 
and the President have made some very clear 
statements and there will be more to come 
soon. Sexual harassment is a big problem, as 
are all forms of bullying and harassment, but 
also thinking about it in terms of inclusion: 
how are we including people. Are women 
included? Are people from cultural and 
linguistically diverse backgrounds included? 
People with disability? LGBTQIA+? 

The second thing on that longer term 
horizon, which poses another existential issue, 
is the way the Bar adapts to the digitisation 
of justice services, because it’s going to 
happen. That will put a range of pressures on 
the business model as well, bearing on how 
solicitors and barristers relate to each other. 
On that longer term timeframe it’s something 
that everybody will have to adjust to and it 
will affect every barrister. 

IT: What advice would you give to young 
people with a disability? 
AH: First and foremost, dream big. You can 
build a system to overcome almost anything. 
Don’t limit your horizons too much when 
you’re thinking about what you want to do 
with your life. 

Experiencing the world with a disability can 
be quite overwhelming at times. It was when I 
lost my sight. But you take the one victory in the 
sea of defeats and then you build on it, and you 
take the next one, and the one after that. As they 
accumulate you can achieve lots of things. I’ve 
always thought if I write a book about it I’d call 
it ‘The Accumulation of Small Victories.’

Don’t be too overwhelmed and don’t 
think that you can’t find a way to learn how 
to do whatever you want to do. 

The second thing I would pass on is what 
Ron said to me: have a level of independence 
about and control over the things that affect 
you, which is really important to achieve 
what you want to achieve. The more you 
put your faith in other people when you’re 
building those systems, the more things can 
go wrong which can prevent you achieving 
what you wanted to achieve. 

IT: And to what extent is it a good thing, a 
necessary thing, to work out how other people 
can help you? 
AH: Oh definitely. Understanding your 
capabilities and how to fill the gaps where 
there are gaps is the critical part of building 
any systems. There is an obligation on society 
to assist people with a disability to do that. 
In Oxford I didn’t say ‘I’m going to go and 
figure out a system for me personally to go 
and get every single book I need’. I thought, 
‘I need people to help me’ and since the help 
that’s there isn’t going to get the job done I 
need help of a different kind. And so I went 
and advocated to get some funding to do 
that, and my college gave me the funding to 
get the assistance.

IT: This is the Wellbeing edition of Bar News. 
What do you do to maintain your personal 
wellbeing? 
AH: I switch the brain off with a bit of painting. 
But mostly I just hang out with my three boys, 
because although at times they’re challenging, 
overwhelmingly the most joy that I get in my 
life comes from being with Zelie and the boys. 
Daylight comes in second. BN
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  Judge Lerve (JL): I grew up on the wrong 
side of the tracks of a country town. I got a 
job with what is now the DPP and was one 
of two legal officers at Dubbo for a number 
of years. I worked for 12 months with the 
National Crime Authority and then the 
private bar for nearly 4 years. I was a Crown 
Prosecutor for nearly 15 years, 13 of those at 
Wagga Wagga. I moved to Sydney in 2004 
but it was not to my liking. 

In February 2005 I was successful in 
being appointed a magistrate. I was the 
magistrate at Moree and later in Albury. In 
August 2011, I got a phone call from the 
Chief Magistrate telling me that I was about 

to be made an acting judge and I became 
an Acting Judge for the best part of nine 
months. I used to joke that I was acting for 
so long that I needed to take out my own 
membership of Actors' Equity. I was in 
Dubbo as an acting judge in November of 
2011 and was finally sworn in as a judge on 
31 May 2012. I moved away from Dubbo in 
late May 2017 and am now in Wagga. 

Kavita Balendra (KB): Do you think there is 
a cultural difference between practising in the 
country and practising in Sydney?
JL: Yes there is. You get to know regular 
practitioners, either as opponents or people 

that are appearing in front of you a little 
better in the country than you would in the 
city. You do have to be careful as a judicial 
officer to ensure that lines don’t get blurred, 
but there’s nothing to say that you still can’t 
befriend local practitioners. The culture too 
goes to being concerned about doing the job 
and making sure that the area to which you 
are responsible is kept in order and that work 
is tended to efficiently.

As a judge you do notice when someone 
is not their usually bright and bubbly self. 
If we’re not part-heard I’ll ring them myself 
[to check on them]. I’ve also done that with 
colleagues, particularly those that are new 
to the country. People have also reached out 
to me a number of times. I got a great deal 
of support from the local profession here, 
particularly after my mum died. 

KB: What steps have you taken to maintain 
your health?
JL: I’ve been a member of the RAAF 
reserves since 1991. Not only am I a District 
Court judge but I’m the Deputy Judge 
Advocate-General of the Australian Defence/
Air Force. When I was a Crown Prosecutor 
at Wagga, there was a substantial RAAF base 
and army base located there. The military 
gave me really good social outlets and I’ve 
always felt that assisted. Because of the 
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military presence in Wagga, there’s quite a 
number of the solicitors from there that are 
members of the reserves. 

When I was the magistrate at Moree, it 
was incredibly lonely out there. I didn’t have a 
partner. I didn’t play golf. Moree was isolated 
and isolating. I went to the gym there but 
there were issues with being in such a small 
community. I used to go for long walks for 
about three-quarters of an hour to an hour and 
took on a project which I kept up for several 
years. Exercise became important, and when I 
was the magistrate at Albury I went to the gym 
every night. Since I’ve been in Wagga, I’ve had 
a very strict fitness regime. I do six sessions with 
a personal trainer. I do other exercise as well, so 
for someone my age I think I’m reasonably fit. 

Because I live in the country, I’m always 
fairly close to work. In fact, it took me over 
five minutes to get from home to chambers 
and two of the three sets of traffic lights were 
red! One thing is I never take work home. 
I would come into chambers. I would stay 
back. I would come in on weekends. I would 
not take work home. I need to draw that line 
when I go home. 

KB: What about your exposure to relatively 
serious matters? What steps have you taken to 
look after yourself?
JL: I’ve prosecuted a number of murders. The 
first one I prosecuted was where the accused 
had numerous admissions to mental health 
institutions. One Sunday morning, the voices 
told her to kill her husband and she belted him 
across the head about 12 times with a cricket 
bat and stabbed him 300 times to the chest. 
You could imagine what the photographs 
looked like. I have prosecuted a number of 
other murders since and they affected me 
nowhere near as much. 

When I was a magistrate, particularly at 
Albury, there was a lot of coronial work and 
the young male suicides had a very serious 
effect on me as did driving cases. Death 
by dangerous driving is a crime where no 
one ever sets out to commit a crime but 
something just goes horribly wrong. I would 
always do a heavy session at the gym after 
dealing with those. There are no winners in 
that sort of case. It’s a tragedy all round. 

[To cope], I certainly have engaged in 
black humour from time to time with 
my associate, my regular court officer, 
practitioners who I know, but who are not 
involved in the case, and occasionally with 
colleagues over the phone. I’ve got to say 
I’ve dealt with numerous child sexual assault 
matters as a Crown Prosecutor and that’s 
where I taught myself to dump the material 
at the end of the case. I’ve just done so many 
of them as a judge and some really horrific 
ones as well. Some of the victim impact 
statements are quite harrowing, but again, 

it’s a case of learning that it is another child 
sexual assault matter and it is to be dealt 
with according to principle. 

I once heard Judge Peter Burmen say he has 
a Zen kind of thing when you take off the 
robes and you cease to be a judge. Similarly 
once I leave my chambers and walk down the 
stairs and go out the door and get into the car, 
that’s it I‘ve drawn a line under the day. 

I do live a quiet life. My dear departed 
mum raised a couple of kangaroos, and I’m 
very keen about kangaroos, as anyone who 
has been to my chambers would know. I’ve 
got my chambers and home decorated in the 
style of late 20th century marsupial.

In the past, I’ve had an involvement with 
WIRES. I was involved more in the release 
of kangaroos than in looking after them. If 
I had to look after a little joey, I’d have to 
keep it all the time. However I haven’t been 
involved in that since I've been in Wagga. 
There’s a little private botanical gardens and 
I head down to talk to the kangaroos for half 
an hour or something like that a few times a 
year. I do a walk twice a week and I do several 
laps up a steep hill and you quite often see 
wallabies or grey kangaroos at the top of the 
hill. I live quite close to the kangas. 

KB: How would you compare the stress of being 
a judicial officer to being a barrister?
JL: The stress of the Bar is making sure 
that the matter is ready and in a fit state to 
proceed. Even when I was in the private bar, 
I did almost all of my work in the country 
area, Dubbo, Broken Hill, Moree and around 
those areas. As a Crown Prosecutor I appeared 
in pretty much everything on the list and I 
took it as an obligation that the Crown had 
to be ready. That meant a lot of work out of 
hours, particularly on the weekend. I quite 
often travelled on weekends, interviewing, 
conferencing witnesses on Sunday, but that 
was just seen as part of the job. I had got a lot 
of job satisfaction making sure matters were 
ready and running efficiently. 

But I’d much rather be a judicial officer 
than a practising barrister, because it is just 
a little more controlled. You don’t have to be 
ready in a particular trial every Monday like 
I was as a Crown Prosecutor. That’s not to 
say that there’s not stresses as a judge but it is 
just a little bit more controlled.

You do [underestimate] how much work 
is involved. I don’t think practitioners, 
particularly the junior practitioners, have 
any understanding of the hours and hours 
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that goes into the preparation, that goes into 
a judgment. In particular, practitioners go 
out of their way to be helpful and provide 
a number of comparable cases or decisions 
from appellate courts all over Australia but 
it means that you have to sit down and go 
though them.

KB: How would you compare being a 
Magistrate to being a Judge?
JL: I think a few years ago, I would have 
said being a magistrate was harder simply 
because of the unrelenting and huge volume 
of matters, particularly in busy regional 
centres like Albury. 

But last year was definitely difficult. My 
mum, whom I was very close to, passed away 
in January. I had to attend to the clearing 
out of her home and things like that. I had 
judge-alone trial after judge-alone trial and 
huge sentence matter after huge sentence 
matter. I know that as I’m getting older, I 
tend to feel like that the matters are getting 
more complex and I’ve made a decision to 
take some extended or long service leave next 
year. I just need a break. 

The stresses and the issues [of both] are 
quite different and it is difficult to say which 
is harder than the other.

KB: What sorts of supports are there for 
judicial officers?
JL: I’ve had the benefit of two Heads of 
Jurisdiction that, I am certainly of the 
view, genuinely care about their troops. The 
Chief Judge has a video call every couple of 
months to see how I’m going, and I know 
Chief Magistrate Graeme Henson has made 
himself available and encouraged people 
to talk to one another on a regular basis. 
He contacted his regional magistrates on a 
regular basis too. 

There is a helpline available. I know 
some people have taken up sessions with 
counsellors. It’s a bit difficult in the country. 
Any psychologist-type practitioner worth 
consulting you can safely assume you are 
going to get reports from. It’s a bit difficult to 
announce that you have consulted the person 
professionally when they are providing 
reports in a trial. In the city, I think there are 
a few more supports. That’s just the practical 
considerations of being in the country. 

KB: Do you feel like you are missing out on 
anything particularly being regional?
JL: Not particularly. For years, I’ve gone to 
Sydney twice a year for the bar association’s 

final mock trial for the bar reader’s course. 
As Deputy Judge Advocate-General, 
I’ve been to Sydney to confer with Judge 
Advocate-General Justice Slattery. I go to 
the judges meeting at the end of the year. 
It would be nice to have some colleagues 
about. There are pluses and minuses but I’d 
rather have the lifestyle out in the regions. 

I’ve spent most of my time as counsel 
working in the regions as well and I suppose I 
was always self-sufficient but there are plenty 
of people to ring. I also have practitioners 
into chambers for morning tea on a fairly 
regular basis too. On rare occasions I’ve 
been able to go out to dinner or for a couple 
of drinks with practitioners, but I’m not 
talking about making a night out of it. 

KB: What about meeting people on the street? 
Does that happen a bit? 
JL: I’ve been recognised in supermarkets 
and in the Dan Murphy’s on the one 
occasion by an accused which was a little bit 
embarrassing. I’d presided in a judge-alone 
trial and found him not guilty. He wanted 
to start thanking me. I had to tell him, no 
it was inappropriate, but the lay person does 
not quite understand that.

A couple of times when I was the 
magistrate at Moree I’ve walked past people 
I recognised on the street. There was never 
an issue. The people you’ve dealt with as 
offenders, you pretend you didn’t see them 
and they do same. I haven’t felt threatened. 
I’m 6 ft 3 and a bit and a fairly solid 
88-90 kg, I don’t present as a great target. 

I was threatened once in Moree. It wasn’t 
very frightening because it was in the middle 
of the day, in the main street. It was someone 
who had some courage after using something 
that was not necessarily legal, and he said 
something very silly. He was one of a group of 
people. I did report the matter to the police. 
I didn’t really feel threatened. I didn’t do 
anything different or anything like that. 

KB: You’ve described the things that you have 
done for yourself to look after your own health 
and mental wellbeing, what sort of advice 
would you have for others?
JL: Exercise is important and drawing a line 
under the work each day is also important. 
It might be that there is no alternative to 
working from home, particularly if you've 
got family commitments. But there needs to 
be an opportunity, every now and then, to 
get away from work completely. 

KB: Thank you Judge, for talking to me. BN
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Interviewing the interviewer: 
Stephen Lawrence of The Wigs

By Douglas McDonald-Norman

Douglas McDonald-Norman (DM): 
Steve, tell us a bit about yourself. How long 
have you been at the Bar and in what areas 
do you practise?
Stephen Lawrence (SL): I’ve been a lawyer 
since the year 2000. I started my practice 
in the Commonwealth Attorney-General’s 
Department and then the ACT Director of 
Public Prosecutions. I’ve worked overseas 
in the Solomon Islands, Afghanistan and 
the Palestinian Territories. After that 
overseas work, I had a stint as a political 
adviser, worked for the Aboriginal Legal 
Service for five years, and then started at 
the private bar.

I’ve been at the Bar now for almost 
six years. I practise predominantly 
in criminal and administrative law. 
I reside in Dubbo, where I also have 
the privilege of being the local mayor.  

DM:Who are the team behind The Wigs?
SL: It’s me, Felicity Graham, and Emmanuel 
Kerkyasharian, who are also barristers. 
Our host and producer is Jim Minns, who 
is a videographer.

DM: How and why did you decide to set up 
The Wigs?
SL: The shared vision of the three barristers 
involved in The Wigs, and Jim also shares 
this vision, is to provide an entertaining and 
insightful podcast of interest to lawyers and 
non-lawyers, which also plays a role in law 
reform and advocacy. 

We see the podcast not just as an opportunity 
to inform and entertain, but to take forward 
certain perspectives and critiques about the 
law, to popularise them, and through that to 
change the law in a positive way. 

DM: Who do you see as your audience? Are 
you predominantly trying to reach an audience 
of lawyers, or are you aiming to reach a broader 
non-legal public?
SL: We have a real commitment to the idea 
of making complex legal ideas accessible 
to the general public. We love the fact that 
we have a non-legal audience. But we also 
unashamedly want to connect to lawyers, to 
parliamentarians, to the people that shape 
and inform public discussion on important 
legal issues.

DM: What do you see as The Wigs’ main topic 
and focus?
SL: We do a lot of criminal law matters; 
criminal law and its nexus and intersection 
with human rights is a recurring theme 
in our podcasts. But we haven’t shied 
away from various aspects of the civil law, 
particularly as it pertains to access to justice.

DM: How much work goes into each episode? 
In particular, how much work is required 
behind the scenes to prepare and produce 
each episode?
SL: Jim carries the burden of most of the work, 
because there’s a lot of work in the production, 
recording and editing of the show. 

Each of us undertakes to prepare 
one topic for each episode. That might 
range from a couple of hours to a day or 
more in terms of preparation. But we’re 
lucky, because our podcast obviously 
complements our working life and vice-
versa, so often we’re pretty well informed 
on the topics.

DM: Do you have a favourite episode among 
those that you’ve produced so far?

Since its debut in September 2019, popular legal podcast The Wigs 

has been a forum for legal commentary and a voice for law reform 

in New South Wales. Douglas McDonald-Norman spoke to one of 

the founders of The Wigs, Stephen Lawrence, for Bar News.

The host and stars of The Wigs. Left to right: 
Felicity Graham, Jim Minns, Stephen Lawrence, 
Emmanuel Kerkyasharian.
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SL: Yes, I definitely do – it’s the episode 
where we talked about our involvement in 
the Black Lives Matter litigation in 2020.

We were privileged, all three of us, 
to be involved as the barristers in Raul 
Bassi v Commissioner of Police, which 
ultimately reached the Court of Appeal 
and successfully legalised a mass protest 
about 10 minutes before it started. It was 
then a further privilege to have a platform 
for the three of us to talk about how 

that case came together and the issues in 
that case, and to pay tribute to various 
people involved in that case and in that 
protest activity. 

So that’s definitely my favourite episode. 
Even though I did reveal the colour of my 
pyjamas in that episode.

Plus, it was obviously a favourite with 
our audience – that episode shot us up to 
first place in the podcast charts for the 
whole country!

DM: What are your future goals and ambitions 
for the podcast?

SL: We want to continue to build the 
podcast. I think we’re pretty happy with 
the quality and the content, although we do 
have some adventurous ideas for different 
formats and so forth. I think our primary 
aim is to continue to build our audience 
and to reach realistic maximum capacity 
for a podcast of this nature. BN
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Country Life, City Practice:  
An interview with Dennis Stewart 

By Naomi Wootton

Since the pandemic forced barristers 
home and courts online, there 
are lingering questions as to the 

essentiality of maintaining a physical 
'chambers'. Relatedly, the trend of moving 
away from Sydney in the broader population 
has increased, with remote and flexible 
working offering city-dwellers the choice of 
a life outside Sydney. Dennis Stewart, who 
has practised at the criminal bar in Sydney 
for 26 years, spoke to Bar News about his 
experience of living between the Central 
Coast and his property in the Hunter Valley 
while maintaining a full-time criminal 
practice in Sydney. 

Naomi Wootton (NW): Have you always 
lived out of Sydney? 
Dennis Stewart (DS): I started out in 
chambers in 1995, and was living in Sydney 
at that time. I had chambers in Sydney for 
about six years, but I soon realised that I wasn’t 

spending any time in chambers at all. After a 
few years at the Bar, I had built up relationships 
with solicitors who supplied a regular stream of 
work, so it wasn’t as important for my practice 
to maintain physical chambers. Later, I moved 
to the Central Coast. My wife Dianna and 

I found the Central Coast to be a great 
environment to bring up our young children. 
It also had many personal benefits, including 
for mental health. The cost of housing in the 
Central Coast was and remains significantly 
less than buying in Sydney. This alone can 
have a big impact on mental health, as you do 
not have the financial stress of being heavily 
indebted with a large mortgage. There is also 
the lifted burden of chambers fees. We also 
love the lifestyle — living here we have more 
space, we’re close to the beaches and can sit 
on the balcony in the afternoons and enjoy 
being surrounded by water, trees, and birds. 

NW: What about the commute? I know that 
plays on a lot of minds when contemplating a 
move to the coast. 
DS: It only takes 1 hour and 10 minutes 
by train. It is not much more time than 
people living in the suburbs of Sydney 
might spend commuting. I get on the train 
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at Woy Woy station, and go straight to 
Central and then walk up to the Downing 
Centre, or whichever court I might be 
in that day. Not one minute of that time 
spent on the train is wasted. The train is 
quite comfortable, compared to suburban 
trains. I treat the commuting time as time 
in the office. From the moment I get on, 
until the moment I pull up at Central, I’m 
usually working. I have my laptop, personal 
hotspot for internet and can answer emails 
and phone calls. In the mornings, I use the 
train trip as reading and preparation time. 
If I’m cross-examining witnesses that day, 
for example, I’ll read over their statements 
and plan the cross-examination. I’ll also 
usually review the transcript of the previous 
day’s proceedings. As for the evenings, I 
use the time to respond to emails that have 
come in during the day and attend to other 
post-court matters. By the time I arrive back 
at Woy Woy in the evening around 6pm, I 
have spent an hour attending to a lot of the 
evening’s work. That means I can sit on the 
balcony with my wife and talk about the day.

NW: When did you buy the property in the 
Hunter Valley?
DS: About 18 years ago, and I have spent 
time between the Central Coast and the 
Hunter Valley ever since. I’ve invested a lot 
of time and money developing the property 
into a holiday rental that can be hired 

out and used to generate income, called 
'Nirvana Vista Estate'. The property in the 
Hunter has become very important to me. 
It is not only an investment, but has been 
a long-time source of interest outside work, 
as I have spent time and energy working on 
the house and gardens. The gardens are my 
passion, and we have drawn from our travel 
to Italy and France to develop a European 
garden experience for guests. This has been 
both personally fulfilling and therapeutic. 
It is a respite from my usual work, which 
generally involves the harsher side of life 
— murders, sexual assaults, and the nastier 
sides of human nature. I think it is hugely 
important for barristers to have interests 
and a 'passion' outside of work, particularly 
barristers doing criminal or Family Law 
work. It helps mental health and brings some 
balance into your life. Creating beautiful 
landscaped gardens against the backdrop of 
amazing panoramic views that others can 
enjoy has been a long term passion for me.

NW: Do you get to spend much time up in 
the Hunter? 
DS: I’m there as much as possible, especially 
in between trials. I will stay in the residence 
on the property and do court matters via 
AVL from there: mostly sentences and call 
overs. When I’m doing a trial, I stay on 
the Central Coast. It has all become much 
more common since COVID-19. Since the 

pandemic, court proceedings via AVL has 
become an accepted way to appear in short 
matters, although not possible for jury trials. 
This didn’t exist at all prior to COVID-19. 

NW: This all sounds idyllic. What are the 
downsides? Do you miss the collegiality  
of chambers?
DS: Chambers of course is an important 
aspect of life at the Bar, and an important 
part of any barrister’s experience. If you are 
not in chambers, it is very important to have 
a network of supportive relationships with 
other lawyers and barristers so that you 
can have the benefit of their support and 
advice. No matter what stage you are at in 
your career, you will always benefit from 
talking with other experienced counsel. 
Whenever I attend court, there is intense 
interaction with other defence counsel, 
solicitors, and prosecutors, so I regard that as 
a valuable part of interaction with the legal 
community. My experience of life at the Bar 
is that other counsel are very supportive and 
willing to give advice and support if you 
ask for it. I often call other counsel during 
a trial, after doing my own research, to make 
sure I am on the right track with some issue. 
The experience and advice of other counsel is 
the most valuable resource that any barrister 
can access, whether you are in chambers  
or not. BN
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Celebrating the Centenary 
of Ada Emily Evans

By Claire Palmer

Justice Penelope Wass SC 
and Justice Lucy McCallum

On 12 May 2021, the Women 
Barristers' Forum held a special 
event at Verandah Bar to celebrate 

the centenary of Ada Emily Evans 
becoming the first woman barrister to be 
admitted to the New South Wales Bar. 
In a magnificent speech, the Honourable 
Patricia Bergin SC brought to life Ada’s 
triumphs and challenges. Her Honour 
reminded the women and men gathered at 
Verandah Bar how fortunate we are to be 
the recipients of Ada’s legacy. 

Ada Evans was the first woman to 
complete a law degree in Australia. In 
1899, Ada Evans applied for entry to 
Sydney University Law School during the 
overseas absence of the Dean, Professor 
Pitt Corbett. The Acting Dean, Professor 
Jethro Brown, admitted her. On his return, 
Professor Corbett infamously exclaimed: 
'Who is this woman?' As recounted by 
Bek McPaul:

'There followed a series of doors slamming, 
chairs banging on floors and bells ringing. 
Professor Pitt Corbett summoned Miss Evans 
to his presence and attempted to dissuade her 
from continuing her course, pointing out 
in his own crisp manner that she did not 
have the physique [for law] and suggesting 
Medicine as much more suitable.' 1

Ada Evans persisted in her studies and 
graduated from the University of Sydney 
on 19 April 1902. Yet despite having earned 
her degree, Ada Evans was not eligible 
to practise because a woman was not 

considered to be a 'person' for the purposes 
of the Legal Practitioners Act 1898 (NSW). 
She campaigned for her admission from 
1902 until 1918, when the Women's Legal 
Status Act 1918 (NSW) was finally passed. 
Ada Evans served the requisite two years 
as a student-at-law and, on 12 May 1921, 
became the first woman to be admitted to 
the New South Wales Bar. 

Ultimately, Ada Evans did not practise as 
a barrister. She considered that too much 
time had passed since her graduation. 
However, Ada Evans’ contribution is 
encapsulated in a letter written to her by 
Professor Brown, who admitted her to 
law school in Professor Corbett’s absence. 
Professor Brown had encouraged Ada 
Evans as follows: 

'If you cannot reap all the reward of your 
toil, the greater glory may be yours of 
sowing that others may reap – the glory of 
the pioneer'.2

With this sentiment in mind, it was a 
privilege to come together precisely 100 years 
after Ada’s admission to celebrate her courage, 
aspiration, and clarity of vision as to the 
rightful place of women in the law. BN

ENDNOTES

1 Bek McPaul (1948), ‘A Woman Pioneer’, Australian Law Journal, Vol. 
22, 1, 2.

2 Extract of Michael Pelly and Caroline Pierce (2016), Defending the 
Rights of All: A History of the Law Society of NSW, Law Society of NSW, 
Sydney as reprinted at ‘Ada Evans: Biography’, available at: https://
first100years.com.au/adaevans/ (accessed 17 July 2021).
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Your Excellency, Judges, Members of 
the Bar, ladies and gentlemen

The name, Ada Evans is very 
well known to you, in particular to those 
members of the eponymous Chambers who 
are represented this evening.2 Notoriously, 
Ada Emily Evans was the first female 
graduate in law from Sydney University in 
1902 and was prevented from admission 
to practice until 1921 consequent upon the 
enactment of the Women’s Legal Status Act 
1918 (the Act).

Much has been written and said about 
these matters over the years. 

However, this evening is a celebration of 
100 years of women at the NSW Bar and 
of the person you have come to know and 
respect as a pioneer in seeking entry into 
the very conservative profession from which 
women were barred from practice until the 
passing of the Act. 

What of the true nature of Ada Emily 
Evans? What drove her? What interested 
her and how did she cope with such 
extraordinary barriers?

Finding a window into her personality has 
in part been through her public statements 
and the statements of some others back at 
the beginning of the 20th Century. 

One matter that should not be forgotten 
is that the New South Wales Parliament was 
constituted only by men at the time of the 
passing of the Act enabling women to be 
admitted to the Bar. It was those men who 
were instrumental in advocating for and 
achieving that enactment. 

The attorney-general at the time, Mr D. R. 
Hall, in debating the Bill in the Legislative 
Assembly referred to Ada Evans without 
mentioning her name. The attorney said:3

I remember one woman who passed her 
examination for admission to the Bar 
seventeen or eighteen years ago, when the 
Chairman and I were studying for the 
Bar. She passed as well as we did – not 
better than the Chairman, but better than 
I did – but she has not been permitted 
to practise. 

The attorney continued:4

She has occasionally communicated with 
my department asking when she will be 
permitted to practise the profession for 
which she qualified herself seventeen or 
eighteen years ago.

This gives us some idea of one method Ada 
Evans deployed in advocating for change. 
Her advocacy, 'occasionally communicating' 
in the fashion described, was not loud. 
However, it was clearly persistent.

You will recall that the Act enabled women 
not only to practise the law but also to be 
appointed as judges. It should be said that 
the vast majority of those who debated the 
Bill were supportive of the change. However, 
some of the debate at the time exposes the 
attitudinal problems with which Ada Evans 
had to deal.

One Honourable Member5 had this 
to say:6

The question is: 'Is it in the interests of 
the general public that a woman should 
be a judge?' I say it is not … A man is 
a very much more capable and efficient 
judge if he has a good general knowledge 
of the affairs of the country. That being the 
case it is plain it would be a mistake to 
appoint women as judges. To place women 
in that position would bring justice into 
contempt. … The bill goes too far. The 
public will not appreciate it, and it will 
do no good. Later on, some government 
will come into power, and for the sake of 
making it appear they are doing something 
wonderful for women, they will appoint 
one of them a judge of the Supreme Court. 
It will be an absolute failure, and the 
country will be saddled with expenditure 
of from £2000 to £3000 per year for 
many years in connection with the failure.

Although Ada Evans did not ultimately 
practise at the Bar7 taking the view that too 
much time had passed since her graduation, 
she allowed us to observe her advocacy skills 
through her articles in the rather popular 
newspaper the Australian Star in which she 
wrote under the nom de plume 'A. L. B.'. 

As A.L.B., Ada Evans wrote two columns. 
One was entitled 'The Ladies’ Corner; 

Fashion and Gossip at Home and Abroad'. 
The other was 'A Page for Women From The 
Pen of a Woman'.

Topics that were covered included opinion 
pieces on 'Colour Harmonies'8 'Ambition',9 
'Creature Comforts'10 'Gossip'11 and 
'Affectation'12; with more serious analysis on 
such topics as 'Women’s Clubs'13, 'Thinking 
Women'14, 'Friendship'15, 'Solitude'16 and 
'Alms Giving'17 to name but a few.

In an amusing and masterful debate about 
the appropriateness of women’s choices of 
hats ALB suggested the following in her 
article entitled 'Bizarre Millinery':18

If we were all the fortunate possessors of 
beautiful faces and delicate complexions, 
the style of millinery we adopted would not 
be of so much importance. The faces would 
beautify the hats. It would be difficult in 
some cases. But we do not all possess faces 
of surpassing beauty. As regards mere 
external appearances, therefore, it is the 
mission of the hat to beautify the face … 
I do not regard the unlimited choice of 
hat as an unmixed blessing. It affords so 
much greater opportunity for the display 
of incongruities.

In her article entitled 'The Point of View' 
ALB wrote: 19

What an immense amount of mental 
suffering might be avoided if men and 
women could not necessarily see things 
from the same point of view, but adjust 
their mental vision to each other’s views. 
On the removal of restrictions to our 
intellectual advancement will follow, I 
trust, the gradual elimination of our own 
petty failings in the uprooting of the habit 
of regarding things from a narrow, one-
sided standpoint.

We are able to sense the deep 
disappointment she must have felt at the 
barrier that was placed in her way preventing 
her from practising her profession in 
her article entitled 'Ambition' in which 
she wrote: 20

Ambition in women is nearly always 
denounced by the opposite sex. … Why 
should it be despised in her when it is a 
longing to live a higher kind of life; to expand 

Celebrating 100 Years of Women 
at The New South Wales Bar

The Hon PA Bergin SC1, Women Barristers’ Forum, Sydney, 12 May 2021
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her intellectual faculties; to succeed in some 
career she has mapped out for herself.

There are still a great many people who 
would condemn women to mental inactivity.

Her series of articles on The Education of 
Girls demonstrates not only her deep interest 
in the topic but also her fine analytical 
intellect.21 This interest was no doubt 
nurtured during the time that she operated 
the private school, Cheltenham College at 
Summer Hill in Sydney, with her sister.

The articles also evidence a deep interest 
in human rights, animal rights and the 
rights of children. In this latter regard she 
expressed concern about children who were 
looked after by nannies, or 'strangers' as she 
called them, expressing the view that the 
children of the 'poorer classes' (the language 
of that era) were more fortunate because 
their care and attention was bestowed upon 
them by their mothers (who could not afford 
domestic help).22

It is also quite clear from the articles 
that Ada Evans had an abiding dislike 
for humbug. In this regard I commend a 
reading of her article entitled 'Masculine 
Inconsistency' of 18 April 1903.23 

These articles (and many more) 
demonstrate an inquiring mind and 
cheerful heart, with a willingness to amuse 
and entertain, with boldness and a lack of 
concern for political correctness.

When asked in an interview in 1921 
after her admission to the Bar how she took 
exercise and relaxation from the hard study 
to which she had applied herself for so long 
she enthusiastically reported that she loved 
gardening which was her chief recreation. 
It may be that this love of gardening had an 
influence in her writing on the topic of early 
childhood in which she likened mothers to 
'head gardeners watching over and tending 
their little human flowers'.24

Another very interesting aspect to her 
life disclosed in the interview was that she 
played golf. 

The records of the Royal Sydney Golf 
Club first record her associate membership 
in 1905 and 1906 simply as 'Miss Evans'. In 
1919 'Miss Evans' is recorded as an associate 
with country status because by this time she 
had moved to the Southern Highlands where 
she established an estate with a beautiful 
garden for herself and her extended family. 

Notwithstanding the conservative nature 
of the golf club at the time, what a sense 
of refreshing freedom from the barriers 
presented to her in respect of her quest of 
admission to the Bar Ada Evans must have 
felt on those beautiful fairways as she walked 
with men and women playing the sport that 
she clearly loved. 

In the same interview the newly admitted 
barrister was recorded as having said that 

some 'society women' did not think it 
was necessary to take exercise but that 
'professional women' knew the value of it 
and it would help society women to also 
recognise the value of exercise. 25

Let me take you back to the day that 
you stood in the Banco Court awaiting 
admission to the Bar after your long road 
to that point. Try to recapture the emotions 
that you felt in those wonderful moments.

And let us go back to this very day 100 
years ago when Ada Evans stood in the 
Banco Court awaiting her call. One can only 
imagine the depth of her emotions as the 
Chief Justice, Sir William Cullen, said 'Let 

Ada Emily Evans be admitted as a barrister 
of this honourable court' followed by the 
question 'Do you move Miss Evans'.

We are all the beneficiaries of Ada Emily 
Evans’ affirmative bow in response.

It is not overstating the position to say 
that the admission of women barristers has 
enriched our profession.

In advocating for and achieving this equal 
status for women Ada Evans and those 
Parliamentarians enabled all of us, both men 
and women, to have such wonderful and 
fulfilling lives together in the law.

We toast them and the 100 years of 
enrichment of our profession.  BN

ENDNOTES
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On 31 March 2021 the Women 
Barristers' Forum hosted one of the 
first 'in-person' events for the NSW 

Bar since COVID-19, and the event did not 
disappoint. 

Each year the Women Barristers' Forum 
hosts an annual event to celebrate the 
appointment of women Senior Counsel 
to the NSW Bar. COVID-19 restrictions 
meant that it was not possible to host 
a celebration for the women who took 
silk in 2020, namely Jodie Steele SC, 
Madeleine Avenell SC, Sue Chrysanthou 
SC, Houda Younan SC, Sophie Callan SC 
and Chloe Burnett SC. So the event was 
postponed until 31 March 2021.

The event is held at the Verandah Bar and 
is always well attended, and this year was no 
different. Judges, barristers and readers were 
in attendance to celebrate our women silks. 
The speeches are definitely a highlight and at 
this event the Chair of the Women Barristers' 
Forum, Naomi Sharp SC, brought along her 
own lawyer cat Zoom banner to remind us of 
some of the lighter moments of video hearings. 

Each new female silk spoke with 
eloquence and humour about the path 
they followed at the Bar. Each touched 
upon the trials and tribulations of the hard 
work at the Bar, in particular of the specific 
challenges some women face as barristers. 
Cringeworthy was the story of how one of 
our female silks in her early years was asked 
in court by a judge if she had a practising 
certificate to prove she was a barrister, 
and yes, she was required to produce it. 
Notwithstanding these challenges, our 

female silks carried on and overcame such 
obstacles, demonstrating that despite the 
adversities women may face at the Bar, that 
it is possible to achieve great things. 

There were 26 barristers appointed as 
Senior Counsel in 2020, and of those 26 
there were six female barristers. With 23.08% 
of all barristers appointed being women, 
there is clearly room for improvement. It is 
hoped that one day (and one day soon) this 
percentage will rise to 50%, which will be a 
firm marker of equal status. BN

Celebrating the Appointment of Women 
Senior Counsel to the NSW Bar

By Madeleine Bridgett

CONGRATULATIONS TO 

OUR WOMEN SILKS AND 

WE LOOK FORWARD 

TO CELEBRATING THIS 

EVENT AGAIN IN 2021. 
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Saturday 14 August 1937 in Sydney 
dawned clear but damp, it having 
rained heavily the two preceding days. 

People emerged from their homes; kids 
returned to the streets. Among them were 
the Chester children, fifteen-year-old Benny, 
twelve-year-old Rose and seven-year-old 
Maxie, who had resided in Waverley’s Allens 
Parade for a fortnight; later that afternoon, 
only the older two came back. Although we 
don’t know exactly how they separated, it is 
hardly difficult to imagine. Benny and Rose 
wanted to go to the pictures rather than look 
after their kid brother. But by the time the 
Star Theatre emptied, Maxie’s mother Golda 
was anxious, an anxiety that worsened when 
a neighbourhood search proved fruitless. 

If you’ve studied torts, you know what 
happened next. As darkness closed in, the 
searchers concentrated their efforts on a 
ditch abandoned by council workers during 
the week’s rain now brimming with water. 
Children had been observed jumping from 
side to side during the day. So it was that the 
limp, muddy figure of Maxie was brought 
to the surface. Resuscitation efforts failed. 
The boy had drowned. The mother suffered 
a nervous collapse. Not long after, the law 
moved in. Under the antique Compensation 
for Relatives Act, the family had no recourse; a 
solicitor, Abe Landa, mounted a case instead 
for ‘nervous shock’. Eighty years later, along I 
came to try and make sense of their efforts – 
in particular those of H. V. Evatt. 

I can trace the genealogy of The Brilliant 
Boy quite precisely. For the last fifteen years, 
I’ve been involved with judicial colleges in 
Australia in judgment writing seminars, one 
or two a year, mingling professional writers 
with judges and other judicial officers. 
The idea is that judgments are literary as 
well as legal exercises, and that those who 
craft them benefit from reminding about 
the tenets of lucid English expression, for 
the purposes of clearer thinking and more 
accessible reasoning. 

One day, discussion turned to the 
intersection of the law and literature, and 
mention was made of Chester v the Council 
of the Municipality of Waverley (1939) HCA 
25; 62 CLR 1. Among the judges, everyone 

knew it; mere journalist, I did not. But I had 
an abiding interest in Evatt, had read the four 
biographies, while remaining unsatisfied by 
them: they’d not told me much more than 
that Evatt had been a judge before he was a 
politician, his failures at which were obviously 
the main game to boomer historians. 

There was something missing in 
everything I read, which is what had made 
Evatt such an attractive personality in the 
first place; there must, I had this nagging 
feeling, be more to him than Bob Menzies’ 
punching bag. 

When I read his dissent in Chester, that 
mystery was suddenly dispelled. It was a 
fascinating piece of writing and reasoning, 
clearly way ahead of the dismissive 
judgments of his colleagues. It was moving 
and erudite, terse and astringent; it invoked 
British justice, but was prepared to push on, 
even if it meant going it alone. I understood 
why Geoffrey Robertson had described 
it as ‘a masterly piece of jurisprudence, 
infused with humanity’, and ‘an example of 
Evatt’s profound belief that humanitarian 
principles could be deployed by judges to 
develop a common law that would meet the 
needs and challenges of a changing world.’ 
It contained a flavour of the man, or, at 

least, the man Evatt wished to be, striving 
through his countrymen’s conservatism 
and indifference to nurture a bigger, fairer 
culture, out of a mixture of high ideals and 
immense personal ambition. 

Chester, then, offered an opportunity to 
look at Evatt afresh. For Evatt in 1939 was 
a man of colossal, seemingly unstoppable 
momentum. There’s a wonderful vignette in 
the diary of the writer Nettie Palmer, who 
happened to be the niece of H. B. Higgins, 
and was hosting the Evatts at dinner. Eight 
years on the bench and still only forty-four, 
Evatt had just returned from a year abroad, 
where he had surveyed the world scene, 
pursued his fascination with modern art, 
written a book, lectured at Harvard and 
Columbia, fraternised with the likes of 
Franklin Roosevelt and Felix Frankfurter. 
‘The man leaves you with a sense of the 
fullness of life,’ wrote Palmer. 

It’s partly physical, the broad, powerful 
shoulders of a former footballer, the 
gusty voice and laugh, but partly his 
management of energy and time. Ever 
since – at that fabulously early age, 
under forty it must have been – he 
accepted an appointment to the High 
Court Bench, he has taken for granted 
that, in this Olympian calm, he can do 
what he wants. 

That was the man just about to write the 
dissent in Chester, and its vigour and rigour 
reflect both his powerful commitment to 
justice and his brooding dissatisfaction with 
the bench, which would culminate a year 
later in his return to politics, after an earlier 
spell as a state MP. More than that, I think: 
salient aspects of Evatt’s biography resonate 
with the tragedy that befell Golda Chester. 

Evatt was one of eight boys from rural 
Maitland, two of whom died in infancy. His 
father died when he was six. Mother Jessie 
was fiercely ambitious for young Bert, and 
supportive of his intellectual precocity. Evatt 
seems to have corroborated Freud’s belief 
that ‘the man who has been the indisputable 
favourite of his mother keeps for life the 
feeling of a conqueror, that confidence of 
success that often induces real success.’ His 
secondary and tertiary educations are a 

Doc Evatt and  
Chester v Waverley Corporation
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By Gideon Haigh

Gideon Haigh is a journalist, 

author of more than 40 books, 

contributor to more than 100 

newspapers and magazines. 



100  [2021] (Winter) Bar News

FEATURESLEGAL HISTORY

pageant of honours; he was one of only 170 
barristers in NSW when he joined the bar; he 
was only the university’s third doctor of law. 

Like most Australians of their generation, 
the Evatts were also visited by wartime 
tragedy. Jessie patriotically saw two teenage 
sons, Ray and Frank, off to war. Neither 
returned. Jessie never recovered from the loss; 
Evatt suffered, I suspect, a species of what 
we would now call ‘survivor’s guilt’: thrice 
turned down for military service on grounds 
of poor eyesight, he lived with a sense of 
having failed to save his brothers, which was 
not entirely irrational, for he had petitioned 
unsuccessfully for Frank’s release from 
uniform to continue medical studies. Evatt 
also inherited Jessie’s morbid preoccupation 
with his health, which he instilled in his own 
family: the Evatts, Bert and his wife Mary 
Alice, travelled everywhere with their own 
bed linen, eschewed public conveniences, 
were obsessive hand washers and draft 
excluders. It’s easy to pathologise this, and 
biographers have had a bit of a field day with 
Evatt’s fears. They make more sense to me: a 
man who loses both parents and four of seven 
brothers by his mid-20s can be pardoned an 
acute sense of mortality, particularly in a 
pre-antibiotic generation. 

But we do see in Evatt, I think, the 
interplay of a strong sense of destiny; and a 

highly developed dread of the external forces 
that might thwart its fulfilment. Perhaps a 
further outgrowing too. 

Evatt, often deeply suspicious of adults, 
was entirely disarmed by the young, solicitous 
of their welfare, sentimental about their 
innocence. Having suffered fibroids, Mary 
Alice was unable to bear her own children; the 
couple raised an adopted son and daughter, 
with an almost obsessive protectiveness. 

You can see where I’m heading here: the 
strong maternal bond, the drive to make a 
mark, the consciousness of mortality, the sense 
of children’s preciousness. If you wanted a 
sympathetic judge in the case of the accidental 
death of a child, Evatt J is whom you’d choose, 
right? One other thing too. In the Supreme 
Court, the Chester’s family doctor testified 
that Golda’s loss was magnified by the feeling 
‘that this boy was a particularly brilliant boy 
and seemed to be the hope of her family, as she 
told me.’ A particular brilliant boy in his own 
family, Evatt would surely have understood 
that mantle. 

After all, why was Evatt there in the 
first place? Evatt remains the youngest 
appointment ever made to the High Court: 
a thirty-six-year-old legal prodigy, with 
extensive experience as an advocate in 
cases of politically-motivated extraditions, 
and in the fertile fields of defamation and 

of workers’ compensation, where he and 
his younger brother Clive were frequently 
briefed by an industrious Jewish solicitor, 
Abe Landa. He had also been a state Labor 
backbencher for six years, albeit precluded 
from ministerial office by Jack Lang’s 
enmity. These qualifications endeared Evatt 
to a federal Labor caucus who, with the 
election of James Scullin in August 1929, 
were abruptly offered the opportunity to 
reverse employer inroads on workers’ pay 
and conditions under the Bruce-Page axis. 

Post-Higgins, the High Court was 
perceived, not without good cause, as a 
bastion of conservatism, choosing as it 
was from a minuscule like-minded legal 
gene pool. Caucus’s promotion of Evatt 
and Edward McTiernan, slightly older and 
likewise left-leaning, was unmistakably 
designed to balance the court more 
congenially to the trade union movement, 
recently drawn into collaboration beneath 
the banner of the Australian Council 
of Trade Unions. The legal community 
predictably deprecated the move, to the 
visible unease of McTiernan, and perhaps 
also the latent discomfiture of Evatt. When 
Evatt was attorney-general in 1945, he 
resisted a similar caucus push to expand and 
reweight the High Court – doubly ironic 
given his subsequent appearance before the 
bench in the bank nationalisation case. 

Anyway, had you wished to create a 
dysfunctional High Court in the 1930s, 
you could hardly have done better. The two 
chief justices, elderly Duffy and emollient 
Latham, were unequal to the task of 
harmonising the outsiders with their proud, 
priggish, mistrustful colleagues Owen 
Dixon, Hayden Starke and George Rich. 

Evatt gave a number of influential judgments 
in his decade on the bench. He affirmed trial 
by jury in Mercer v Commissioner for Road 
Transport and Tramways (1936) 56 CLR 580; 
he clarified Australia’s external affairs powers 
in The King v Burgess, ex parte Henry (1936) 
55 CLR 608; he provided Australia’s first 
liability standard for negligence in Australian 
Knitting Mills Ltd v Grant (1933) HCA 35; 
he adumbrated a tort for privacy in Victoria 
Park Raceway & Recreation Grounds Co Ltd 
v Taylor (1937) 58 CLR 479; he defended 
freedom of political speech in The King v 
Hush; ex Parte Devanny (1932) 48 CLR 487. 
Most renownedly, he was the judge who 
defended the right of the anti-fascist writer 
Egon Kisch to remain in Australia, when the 
government strove repeatedly to deport him; 
it seems that he virtually wrote Kisch’s case 
in The King v Carter; ex parte Kisch (1934) 
52 CLR 221. From his an extraordinarily 
retentive memory, he often drew a line from 
Milton: 'Let truth and falsehood grapple. 
Whoever knew truth to be put to worse in 

Abe Landa
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an open encounter?' It informed, for better 
and worse, his later resistance of the Menzies 
government in Australian Communist 
Party v the Commonwealth and during the 
Petrov Affair. 

The irony is that it was not Evatt’s 
tendency to dissent that was cause of friction 
on the bench so much as his tendency to 
agree, at least with Dixon, who also strongly 
influenced Rich and McTiernan. The 
imperious and sarcastic Starke, who in the 
diaries of Sir Owen Dixon and the papers 
of Sir John Latham emerges as possibly the 
most unpleasant character to have sat on 
the High Court, called them the ‘parrots’. 
Yet Starke’s complaints may not have been 
entirely unfounded. There does seem to have 
been a degree of ‘ghosting’ on the bench in 
the 1930s, as identified by Russell Smyth 
and colleagues in ‘Ghosts from the High 
Court’s Past’, a 2003 paper in the University 
of NSW Law Journal. Their conclusion, using 
computational software to detect echoes of 
Dixon in the writings of others, is that he 
may have written or at least contributed 
to almost a fifth of the judgments of the 
notoriously indolent Rich. 

Dixon’s diaries further confirm that 
he not only dictated Rich’s judgment in 
Chester, but in a concurrent negligence case, 
Ruby Corben v the Commissioner of Railways 
of NSW. 

Corben and Chester, I think, deserve to 
be treated as a pair. They came on a week 
apart. Both are appeals from the full bench 
of the Supreme Court of NSW. Both involve 
a mother seeking compensation for the 
accidental death of a son. In both lower 
court hearings the plaintiffs were represented 
by Evatt’s younger brother Clive. Both 
were given cursory treatment by the lower 
court judges and by Evatt’s High Court 
colleagues. Evatt’s dissent in the unreported 
Corben therefore reads like a rehearsal of the 
themes and the tone which so distinguish 
Evatt’s dissent in Chester.

Seventeen-year-old Sidney Corben was 
a hardworking costing clerk, and a model 
son, who gave his weekly wage straight to 
his mother, with a kiss. On 9 July 1936, 
he boarded the 5.43pm Bankstown train 
at Museum Station. There was no seat; 
Corben sat on the armrest of a female friend 
until, as he did every day, about 200m 
from his stop at Banksia, he adjourned to 
the vestibule. Rather than slow, however, 
evidence was that the train accelerated into 
a thirty-five-degree curve, lurching violently. 
Despite holding a stanchion eighteen inches 
back from the open doorway, Corben was 
hurled to his death. 

There had been a rash of such fatalities, 
thanks to the custom of NSW suburban 
trains travelling with open doors – which 

they would for another twenty years. But the 
full bench of the Supreme Court quashed a 
jury’s award of damages to the family, Chief 
Justice Jordan pinning the blame on Corben’s 
own carelessness: ‘Everyone knows that the 
passage along the rails of a swiftly moving 
vehicle involves a considerable amount not 
only of vibration but of movements which 
may variously be described as jolting, 
lurching or swaying, of varying degrees 
of intensity according to speed, grade and 
direction.’ Starke and Rich breezily agreed 
when it got to the High Court. 

Anticipating he would be in the minority, 
Evatt held nothing back. Following on his 
earlier conclusion in Mercer, he immediately 
strikes a note of frustration at the judges’ 
invasion of the province of the jury. 

To Evatt, civil juries embodied the civic 
virtues of citizens; by contrast, he deploys 
a famous put-down of lawyers by Viscount 
Goschen, that the study of law is ‘not 
inconsistent with a dull and uncultivated 
imagination’ and ‘an absolute incapacity 
to grasp conditions which to others are 
immediately visible, to recognise facts which 
to others are a plain and patent element in 
their lives.’ 

Then Evatt rolls his sleeves up, probably 
with a bit of help from his younger brother, 
in sifting the evidence the other judges had 
barely considered, including that the rails on 

The trench created by the 
Municipality of Waverley 
in which seven-year-old 
Maxie Chester drowned
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the curve had recently been reported as out of 
position, that the engineer was unable to prove 
that they had been repaired, that the driver 
claimed not to have noticed the accident 
and to have destroyed relevant records. Evatt 
stresses uncontradicted testimony from two 
witnesses that Corben had been holding 
tightly onto the stanchion in the doorway; 
one said that the youth had been sent ‘flying 
out of the train’, the other that it was ‘as 
though someone had pushed him.’ He draws 
the solid inference that ‘the jolt must have 
been a very substantial one’ if it broke the 
grip of ‘a young and very athletic man’. He 
deplores again and again the ‘very dangerous 
practice of travelling with wide and open 
doors’, turning on its head Jordan’s point 
that ‘everyone knows’ about the jolting and 

lurching of trains: ‘If knowledge of the above 
facts may be imputed to the travelling public, 
it may equally be imputed to the responsible 
officers of the government railways.’ 

There are two other anticipations of 
Chester: he draws on precedents from two 
legal heroes, Lord Atkin and Benjamin 
Cardozo; he finishes by explaining that 
despite knowing that the appeal will fail, he 
has elaborated his reasons because ‘the case is 
of great importance to the travelling public’. 
One hears the echo of this in the opening 
lines of Chester: ‘This is a case of considerable 
general importance. It concerns a rule of the 
common law of England and the principles 
involved will greatly affect the development 
of the law of negligence.’ 

It’s worth pointing out that this was not 
the family’s actual name. Golda Socachewski 
was a Polish Jewess who took the surname 
Chester when she arrived in Australia with 
her children from Lowicz in December 
1936, and the first name Janet on the advice 
of her solicitor and co-religionist Landa – a 
precaution against any undercurrents of 
anti-semitism the case might stir. 

Landa, as I mentioned, was tight with the 
Evatts. They had shared chambers. Clive had 
moved Landa’s joining the solicitors’ roll; Doc 
was godfather of Landa’s son, David Evatt 
Landa. Landa had unsuccessfully brought 
one nervous shock case to the High Court, 
Bunyan v Jordan (1937) 57 CLR 1, in which 
Clive had acted and Doc been the lone 
dissenter; in this instance Landa briefed Doc’s 
former associate, Jack Brennan, newly gone to 
the bar; Doc agreed to its proceeding in forma 
pauperis. Chester’s inception, one suspects, was 
very much a collaborative undertaking. 

Evatt would have realised at once that he 
was in the minority – Dixon’s diary informs 
us that Latham, Starke and Rich made their 
minds up instantly on the case, albeit that Rich 
wasn’t sure why until, as in Corben, Dixon 
dictated his judgment. The High Court took 
its cues from the decision of Monahan J in the 
Supreme Court to instruct the jury to find for 
the council on grounds ‘that the cause of his 
drowning or the nature of the locality of the 
fatality had no effect on her [Golda’s] mind’, 
upheld by the full bench with Jordan CJ 
composing the joint judgment. 

What caused the plaintiff any physical 
injury which she may have in fact 
sustained was the shock of learning, 
some hours after the event, and perhaps 
thereafter brooding upon, the fact that 
her child had been killed in an accident. 
It is true that the information which 
caused the shock was imparted to her 
by her own visual perception and not 
by something told to her. It is true also 
that she learned the fact of the child’s 
death at the spot at which the accident 
had occurred some time previously. But 
she was there not in the character of a 
wayfarer startled by a distressing sight, 
but of a person looking for the body of a 
child then believed to be dead. 

 Jordan was a judicial miserabilist, out of all 
sympathy with the nervous nellies of nervous 
shock. Two years earlier, he had written 
a scathing assessment in Bunyan about 
‘people who make a fuss about nothing’: 
‘Spectacles which would have been viewed 
with equanimity by our stronger-stomached 
ancestors of the eighteenth century, who 
took pleasure in viewing public executions 
and public floggings, would cause general 
horror in these softer times, at any rate in the 
community in which we live.’ 

Maxie Chester
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I like the way this stops just short of calling 
for the reintroduction of public executions 
and floggings, as though in grudging 
concession of liberal ideas.  

Latham, Starke and Rich all found for the 
council with a similar gruffness, because it 
was difficult to establish where the limits 
of a duty might end electing not to try. 
Latham urged that death was an ‘everyday 
occurrence’, its effect on others usually 
transient; Starke maintained that the council 
was bound only to consider ‘reasonable 
probabilities’, ‘normal persons’ and the 
‘ordinary range of human experience’, all 
of which Golda Chester and her misfortune 
were outside; Rich/Dixon considered that 
the council’s responsibilities extended as 
far as looking after the roads, and since 
Golda was neither ‘using the road’ nor an 
eyewitness her shock was not ‘reasonably’ 
in the council’s contemplation. As Justice 
Deane would say in Jaensch v Coffey(1984) 
155 CLR 549, the years have not dealt 
kindly with any of these sternly objective 
and devoutly masculine sentiments: ‘The 
proposition upon which those judgments is 
based is no longer, if it ever was, acceptable.’ 

 Everything about Evatt’s judgment in 
Chester is a dissent, even its length: it is 
six times as long as the average judgment 
of the 1930s. Evatt begins by laying out 
events, almost suspensefully. He introduces 
Maxie, ‘a boy of seven years’. He introduces 
the trench, and the allure of its ‘crude 
railing’, sandy mounds and watery depths 
– ‘the irresistible combination of sand 
and water’ that ‘brought the children in 
the neighbourhood to play at the side of 
the pool.’ He cites the acknowledgement 
of a road ganger that the workmen had 
been powerless to shoo youngsters away. 
He specifies the trench’s dimensions to 
accentuate the contrast with the children: 
‘Thus the depth of water in the trench was 
for the most part in excess of the height of 
the small children playing there. In this way 
the menace of death was very great and very 
near.’ Then something remarkable. In the 
Supreme Court, Golda in her poor English 
had struggled to express her confusion and 
horror; Evatt now sought to enter her mind 
to understand the ‘nervous shock’ of her 
agitated search and horrifying discovery. 

According to the mother's evidence, 
the child left his home after lunch at 
about 2 p.m. The family lived at Allen's 
Parade, Waverley, in the street where the 
trench was being excavated. At about 3 
p.m. his mother became concerned and 
commenced to look for her child. Upon 
her husband's returning from work, 
both parents called in the aid of nearby 
relatives, who all helped in the search. 
The plaintiff had resided in Allen's 

Parade for only 14 days, and at first was 
unaware of the special menace of the 
deep trench. As a result it did not occur 
to her or her fellow searchers for some 
time that the child might have fallen 
into the trench. Late in the afternoon, 
however, it was suggested by someone, 
perhaps by the mother of the little boy 
who was called as a witness, that Maxie, 
the plaintiff's child, might have fallen in 
the water. Coming with her husband to 
the side of the trench the plaintiff was 
at once beset with fear at the sinister 
significance of the trench, especially 
when one of the searchers was unable to 
plumb the depth of its water. 

The plaintiff was a woman of Polish 
extraction, and found special difficulty 
in narrating the precise nature of her 
feelings, her fears, her hopes and her 
sufferings. But it is quite easy, I think, 
to perceive the order of events. It is 
abundantly clear that until the recovery 
of the body she did not know that her 
child had been drowned in the trench. 
Like most mothers placed in a similar 
situation, she was tortured between the 
fear that he had been drowned and the 
hope that either he was not in the trench 
at all, or that, if he was, a quick recovery of 
his body and the immediate application 
of artificial respiration might still save 
him from death. In this agonised and 
distracted state of mind and body she 
remained for about half an hour, when 
the police arrived and the child's body 
was discovered and removed. 

During this crucial period the plaintiff's 
condition of mind and nerve can be 
completely understood only by parents 
who have been placed in a similar agony 
of hope and fear with hope gradually 
decreasing. In the present case the half 
hour of waiting was the culmination 
of a long and almost frantic searching 
which had already reduced her to a 
state of nerve exhaustion. Even after 
the finding of the body, an attempt 
at artificial respiration was made and 
abandoned only after expert lifesavers 
had worked on the child's body for 
some time. 

There have been few paragraphs so infused 
with the sense of a judge stepping down 
from the bench to commune with a suffering 
plaintiff. Evatt offers Golda Chester the 
voice she was denied by needing to speak 
in an unfamiliar tongue; he unites her with 
other mothers, perhaps even Evatt’s own, in 
the experience of the ‘agony of hope and fear’ 
occasioned by a child in peril. Twice Jeanie 
Evatt watched sons disappear into danger; 
twice she endured the long wait for dreadful 

news that was always a possible outcome. 
Evatt’s claim it is ‘not remarkable that there 
was evidence of some permanent injury 
to the plaintiff's nervous system’ almost 
certainly derives from personal experience. 

To universalise Golda’s predicament, Evatt 
next did something still bolder, elaborating 
his point, as he was wont to in conversation, 
with literary citations. ‘William Blake's 
imaginative genius has well portrayed 
suffering and anxiety of this kind,’ Evatt 
noted, deploying lines from two stanzas of 
the poet: 

Tired and woe-begone 

Hoarse with making moan ... 

Rising from unrest 

The trembling woman prest 

With feet of weary woe: 

She could no further go. 
The selection is slightly ironic. The lines 

are from ‘Little Girl Found’, part of Blake’s 
Songs of Experience, reprising ‘Little Girl Lost’ 
in Songs of Innocence: the poem culminates in 
her parents finding their wandering daughter 
Lyca, who had disappeared in the earlier 
poem, beguiled by nature. The end, then, is 
hopeful, although perhaps that is the point: 
the anxious parent’s prayer for deliverance is 
no less urgent for being answered. His other 
source was nearer and bleaker. 

The Beaumonts, Azaria Chamberlain, 
Graeme Thorne: the innocent child lost 
in a harsh land is a ubiquitous Australian 
motif. Poets such as Henry Lawson, Banjo 
Paterson, Will Ogilvie and Barcroft Boake 
helped build the mythology; likewise artists 
as diverse as S. T. Gill, William Strut, 
William McLeod and Frederick McCubbin. 
There are literary echoes in Henry Kingsley’s 
The Lost Child, Ethel Pedley’s Dot and the 
Kangaroo and James Vance Marshall’s The 
Children, the latter famously adapted in 
Nicolas Roeg’s Walkabout. 

These lost children of lore had real life 
counterparts. One classic tale involved 
the three Duff children in 1866, found by 
black trackers after losing their bearings 
while cutting brush for brooms west of 
Natimuk, spawning decades worth of books, 
journalism, paintings and engravings. Ending 
less happily were three boys who disappeared 
near Daylesford the following June, their 
bodies undiscovered until September – 
inspiration for Marcus Clarke’s short story 
‘Pretty Dick.’ Among the hundreds involved 
in the fruitless search was twenty-three-year-
old Joseph Furphy, a smallholder with literary 
aspirations. His 1903 masterpiece Such is Life 
is haunted by lost children. 
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Early on, Furphy’s alter ego Tom Collins 
falls in with a boundary rider and his wife, 
coming to regard their five-year-old daughter 
Mary as ‘the perfect Young-Australian’ and 
‘a child of the wilderness’. But camping some 
months later, Collins hears of Mary’s death 
from one of his companions, Thompson. 
Mary had wandered into the scrub in search 
of her father, away mustering; Thompson 
had taken part in the panic-stricken search. 

Longest night I ever passed, though it 
was one of the shortest in the year. Eyes 
burning for want of sleep, and couldn't 
bear to lie down for a minute. Wandering 
about for miles; listening; hearing 
something in the scrub; and finding 
it was only one of the other chaps, or 
some sheep. Thunder and lightning, 
on and off, all night; even two or three 
drops of rain, toward morning. Once I 
heard the howl of a dingo, and 
I thought of the little girl, lying 
worn-out, half-asleep and half-
fainting—far more helpless 
than a sheep—and I made up 
my mind that if she came out 
safe I would lead a better life for 
the future. 

The denouement, with Mary 
being found dead in a bilby hole, 
starts a cycle of similar campfire 
yarns. Another storyteller, Saunders, 
tries lifting the gloom with a happier 
tale, of a lost boy found in a hollow 
log. A last companion, Stevenson, 
narrates a grim tale of his childhood 
on the Upper Campapse: ‘Bad 
enough to lose a youngster for a 
day or two, and find him alive and 
well. Worse, beyond comparison, when he’s 
found dead; but the most fearful thing of 
all is for a youngster to be lost in the bush, 
and never found, alive or dead.’ The story 
concerns his own younger brother, who had 
wandered off after a quarrel between them 
never to be seen again. The consequences, 
Stevenson explains, were fearful: their 
father succumbed to drink; their mother 
took a lethal dose of laudanum; the family 
dissolved; such remains his burden of guilt 
that he feels ‘thankful to remember that 
every day brings me nearer to the end’. 

Australian jurisprudence contains 
no equivalent of Evatt’s use of the 
aforementioned half-dozen lines of Blake 
and twin chunks of Furphy – from the 
foregoing, he chose Thompson’s recollection 
of his night of searching, and Stevenson’s 
observation of the horror of a child 
disappearing completely. Evatt’s claim for 
the utility of his countryman Furphy was 
especially ambitious. Michael Meehan has 
called Evatt’s ‘the one brave instance of the 
quotation of an Australian writer, and the 

integration of literature as 'local knowledge', 
in an Australian legal judgment.’ Yet it was 
perfectly consistent with Evatt’s patriotism 
that he should place an Australian novelist 
on par with an English romantic poet. His 
friend Vance Palmer had just coaxed the 
publisher Jonathan Cape into a new edition 
of Such Is Life, claiming Furphy as Australia’s 
Mark Twain. The selection of passages in 
Chester certainly brought delight to Furphy’s 
biographer Miles Franklin. Who better to 
adorn a judgment, she wrote Evatt, than 
‘one of our own authors, and such a truly 
Australian one’? And which better judge to 
do so? ‘It is because you are high among the 
literati as well as high among the jurists that 
you have applied the passages, native and 
imported, with such effect,’ Franklin wrote. 

Some remain critical of Evatt’s approach, 
finding the references obtrusive and 
unnecessary. As a non-lawyer, I’d argue for 

them: they bring Golda Chester’s suffering 
into the range of normal human Australian 
responses, and seek to bridge a gap in the 
reasoning of judges as they explore this 
inchoate area – which, Evatt quickly advises, 
they are: ‘Not only its poets and novelists, but, 
at any rate in recent years, those engaged in the 
administration of the common law of England 
have recognised that shock of the most grievous 
character can be sustained in circumstances 
analogous to those of the present case.’  

The judgments he has in mind in particular 
are two by Lord Atkin: those in Donoghue v 
Stevenson, the immortal snail in the bottle 
case with its timeless duty-of-care question: 
‘Who is my neighbour?’, and Hambrook 
v Stokes Brothers, which established the 
category of secondary victims who could 
recover for nervous injury. Evatt had been 
conducting a lively correspondence with the 
Anglo-Australian; he now set about using 
the tools Atkin offered for assailing the 
orthodoxies of Monahan and Jordan. He 
starts from the position that the question of 
the cause of Golda’s injury had been a matter 

for a jury. Monahan, argues Evatt, had no 
evidence for instructing jurors that the shock 
was unrelated to the ‘sight of his [Maxie’s] 
body’ and the ‘nature of the locality of the 
fatality’. He responds with irony and acuity: 

The suggestion is, I suppose, that the 
plaintiff's suffering was no different 
in essentials from that of any other 
mother to whom someone had delivered 
a message that her child had been 
drowned although she had no first 
hand knowledge of any of the attendant 
circumstances. But it is impossible to 
abstract from the totality of events any 
factor which during the critical waiting 
period contributed to her distress and 
shock. In particular it is not possible 
to ignore the outstanding impression 
operating on the plaintiff's mind—that 
within the apparently small area of the 

trench situated so close to his own 
home her child might be lying dead 
or in desperate danger of death; 
within such close reach in one sense, 
but in circumstances preventing 
immediate action by way of rescue 
or assistance. 

Monahan, he explains, unduly 
laboured the elapsure of hours 
between Maxie’s probable time of 
death and its revelation to Golda 
‘some appreciable time after’. 
Relying on a superficial reading 
of Atkin in Hambrook, Monahan 
had ruled that the council ‘could 
not be under any liability to the 
plaintiff unless she witnessed the 
actual fall of her child into the 
trench’ – this, Evatt insists, is ‘too 

nice a psychological analysis of the nature 
and time of the first onset of the fear and 
shock suffered by a mother in circumstances 
analogous.’ The fact should ‘no more defeat 
her case than if, searching for her child 
throughout the afternoon, she finally came 
upon his dead and disfigured body left lying 
in some lane by a 'hit and run' motorist who 
had negligently caused his death’. 

Jordan, meanwhile, had downplayed 
Golda’s shock on grounds that she was in the 
capacity of ‘a person looking for the body of 
a child then believed to be dead’ rather than 
as ‘wayfarer startled by a distressing sight’. 
And this, Evatt clearly thinks, is ridiculous 
– the stubbornness of hope, which he has 
described, tells us otherwise.  

It seems indisputable that the jury 
could have found that the onset of the 
plaintiff's nervous shock took place 
at a point of time when the plaintiff, 
although at the side of the trench, did 
not know or even believe that her child 
had been drowned. Equally she was not 

Australian jurisprudence contains 

no equivalent of Evatt’s use of the 

aforementioned half-dozen lines of 

Blake and twin chunks of Furphy...
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'looking for the body of a child.' She was 
looking for her child. She was terrified 
lest he should have been drowned, was 
taking notice of little except what her 
own senses were telling her, was hoping 
against hope that her very worst fear 
would not be realised. 

Golda was not ‘looking for the body of a 
child’; she was ‘looking for her child.’ These 
are devastating lines. Evatt explains that 
Jordan has misread Atkin’s use in Hambrook
of the word ‘wayfarer’ as placing shocked 
passers-by in a superior position to recover 
damages for seeing a horrifying sight than 
blood relatives. This makes no sense in the 
light of Atkin’s neighbour test in Donoghue:
‘I think that the law is at once more civilised 
and more humane. Behind the illustration 
provided by Hambrook v Stokes Brothers lies 
the broader principle enunciated by Lord 
Atkin in Donoghue v Stevenson in order to 
help in determining whether the common 
law has established a relationship of duty 
between a defendant on the one hand and 
a plaintiff, or the class to which a plaintiff 
belongs, on the other:— ‘Who, then, in 

law is my neighbour? The answer seems to 
be—persons who are so closely and directly 
affected by my act that I ought reasonably 
to have them in contemplation as being so 
affected when I am directing my mind to 
the acts or omissions which are called in 
question.’ Evatt clarifies further with some 
sociological observation. 

 Let us apply this criterion to a reasonable 
person in the situation of the defendant 
council. Such a person would foresee 
that, by leaving the trench inadequately 
guarded, it would probably become, 
especially when filled with water and 
provided with sand, a very attractive 
place to children in the neighbourhood 
of the trench. 

He would also foresee that, having 
regard to the unfortunate but notorious 
fact that children of workpeople are 
frequently compelled to play in the 
streets and also to the fact that the 
water was in the trench, the special 
menace of the place would be that small 
children might fall in and be drowned. 

He would also foresee when 'directing 
his mind' to the dangers that, if a child 
got into the zone of the special danger, 
his parents (and others) would resort to 
the spot either to seek for the child or, 
upon hearing his cries, to rescue him 
from danger; and that, in so doing, 
they might themselves sustain physical 
injury or illness caused by nervous 
shock and distress. 

Evatt next moves to the implication of 
Latham’s comment that death was ‘an 
everyday event’ which normal people 
quickly got over – thereby relegating Golda, 
who hadn’t, to the category of ‘exceptionally 
susceptible’ individuals falling short of 
‘normal fortitude.’ Basically everything we 
know of human nature, Evatt counters, 
tells us otherwise: ‘So far as the argument 
rests upon the contention that no other 
parents would have suffered shock and 
illness from the ordeal undergone by Mrs. 
Chester, I think this is a mere assertion and 
is contradicted by all human experience.’ 
Furthermore, ‘every reasonable person is 
aware that all sorts and conditions of men 
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and women may be found among the 
eye witnesses of an accident’. He quotes a 
dictum from Professor Arthur Goodhart, 
the revered editor of Law Quarterly Review: 
‘We all know that the average man in the 
street is not necessarily the average man.’ He 
notes that no judge in Hambrook worried 
whether the mother was ‘a normal person of 
ordinary firmness and mental stability.’  

Above all, Evatt has it in for Jordan. He 
even has a joke at his expense: ‘If the theory 
advanced by the Full Court were sound, it 
might equally have been applied to exonerate 
drivers from a duty to drive with reasonable 
care in cases where the person injured 
was 'peculiarly susceptible' to fractures.’ 
Such arbitrariness in the name of securing 
‘floodgates’ against frivolous nervous 
shock claims clearly exasperated Evatt, 
for he next detours to the aforementioned 
‘zone of special danger’ invented by the 
Wisconsin Supreme Court in 1935’s Waube 
v Warrington. A woman in ‘frail health’, 
Susie Waube, was looking out her window 
as her daughter Dolores was crossing the 
road, and saw her killed by a careless driver, 
Amber Rose Warrington. The shock was so 
severe that Susie Waube died soon after. Her 
husband was denied damages, however, on 
the basis that his wife had been outside ‘the 
area of physical danger’.  

Evatt’s retort is again to invoke universal 
understandings of the modern world and 
human behaviour: ‘One cannot measure 
with mathematical precision the relative 
probability of the contingencies referred 
to, but I do not think it matters. With 
roads closely flanked by houses, there must 
always be a fair probability or possibility 
that if a small child is found on a road, 
his mother or father will be found in the 
vicinity keeping some sort of lookout on the 
child's movements.’ 

Evatt thereby groups Chester with a special 
category of negligence claims: ‘search and 
rescue’ cases, involving trauma to those 
rushing to assist the killed and maimed. 
This gave Evatt scope to invoke another 
hero: the American Benjamin Cardozo in 
his classic Wagner v International Railway. 
Returning to Buffalo in the dark from an 
outing in August 1916, cousins Arthur and 
Herbert Wagner were on the open platform 
of an overcrowded trolley car crossing a 
narrow trestle bridge when Herbert was 
dislodged by a lurch and fell onto railway 
tracks below, dislocating his shoulder; 
in the course of the search Arthur then 
fell, leaving him paraplegic. Lower courts 
were unsympathetic. Cardozo’s riposte is 
classical: ‘Danger invites rescue. The cry of 
distress is the summons to relief. The law 
does not ignore these reactions of the mind 
in tracing conduct to its consequences. It 

recognises them as normal. It places their 
effects within the range of the natural and 
probable. The wrong that imperils life is a 
wrong to the imperilled victim; it is a wrong 
also to his rescuer.’ 

Evatt’s summary alludes to Corben in 
opining that ‘the railroad company should 
have foreseen that if it carelessly allowed 
train doors to remain open while the train 
was rounding a curve, a passenger might 
be thrown out’, but his point remains the 
same. The duty owed to rescuers for physical 
injury should be extended to nervous shock; 
it should cover a mother attempting ‘to find 
and aid her child’, and not be precluded 
‘merely because of the fact that, when she 
discovered the dead body some appreciable 
time after the accident, life was already 
extinct.’ If rescuers in accidents were owed 
a duty of care by the negligent, then surely 
family members, a highly foreseeable 
category of rescuers, were owed it too. 

Evatt lastly brushes aside Victorian 
Railways Commissioners v Coultas (1888), 
13 AC 222, a fifty-year-old decision in 
theory still binding on the Dominions in 
which the Privy Council had disdained 
‘damages arising from mere sudden terror 
unaccompanied by any actual physical 
injury, but occasioning a nervous or mental 
shock’, now clearly overtaken by the march 
of medical science:  

It must always be a question of fact 
whether shock to the nerves causes 
'actual physical injury. Today it is 
known that it does. In 1888 it was 
widely assumed that it did not….It is 
on this basis that Coultas’ Case is to be 
understood, and if so understood it has 
no application to cases like the present 
where ‘shock to the nerves’ is another 
name for actual physical disturbance to 
the nervous system. 

And so he concludes, with a comment on 
his setting out his reasons ‘at length’ because 
of ‘the great importance of the present case’ – 
perhaps the only sentiment in the judgment 
it is unnecessary to state. 

Evatt’s 14,000 densely-packed words court 
our admiration still. Despite its long sentences 
and sometimes complex constructions, the 
dissent is muscular and direct; you can feel the 
fury through the patina of judicial restraint. 
He finds ways at each point to relate them to 
everyday understandings. Where the other 
judges maintain cool indifference to the 
Chesters’ circumstances, Evatt displays interest 
in daily life among the urban poor – of ‘roads 
closely flanked by houses’ where ‘children of 
workpeople are frequently compelled to play 
in the streets’ and there is ‘fair probability 
that…his mother or father will be found in 
the vicinity’. It is the use of literature, of course, 
that affords the judgment such accessibility 

and reach. You can read Evatt’s judgment in 
Chester not just as dissenting a majority view 
in this case, but dissenting a majority view 
of judicial writing and legal thinking casting 
only backwards and inwards. Law insisting 
that harm required lesions and lacerations 
ignored the march of science. Law incapable of 
acknowledging something so fundamental as 
maternal love was at odds with the humanity it 
purported to serve.  

Why did Chester so call to Evatt? Firstly, 
it offered fresh ground with scope for 
innovation. This was only the second time 
such a case had come before the High Court, 
with no way of knowing when the next might 
bubble up – in fact, it would be thirty-one 
years. After his travels the previous year, 
Evatt assuredly had an eye on the audience of 
legal scholars, which he duly attracted. Later 
that year, Law Quarterly Review gave Chester 
plush treatment in ‘An Australian Shock 
Case’, breezily disposing of the propositions 
of Latham, Rich and Starke before making 
a far-sighted prophecy. ‘Evatt J’s dissenting 
judgment puts the contrary view in a powerful 
and eloquent manner,’ wrote Proessfor Arthur 
Goodhart. ‘As this branch of the law is still 
unsettled it would not be surprising to find 
that in the long run Dr Evatt’s opinion will 
prevail.’ This far-sighted prophecy would be 
fulfilled in Jaensch v Coffey (1984) 155 CLR 
549, where Justice Deane concluded: ‘It must 
now be accepted that the conclusion of Evatt 
J is, on the facts in Chester, plainly to be 
preferred to that of the majority.’

At the same time, the combination of his 
judgments in Corben and Chester express 
Evatt’s frustrations with the law’s tendency 
to the status quo. Every day the world 
inched a little closer to war. Yet here he was, 
a comparatively young man, outnumbered 
by those who would never advance anything 
they did not absolutely have to. It can be 
read as a note to self – that if he wished for 
liberal and humane policies, he might need 
to play a part in their actual formulation.  

Lastly are we left with Chester’s personal 
resonances. Maxie was the same age as Evatt’s 
daughter Rosalind, who had herself been 
unwell, and a similar age to himself on the 
death of his father. Thanks to their wartime 
tragedies, the shock of loss and the tragedy 
of unfulfilled promise still loomed large in 
his family: Evatt could hardly endorse a 
legal view that the ‘sudden and distressing 
death of a child’ produced consequences of 
only a ‘temporary nature’ when he knew 
it so untrue in life. Deeply compassionate, 
unfailingly rigorous, it is, to my mind, the 
great Australian dissent.  BN
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This year marks the 80th anniversary 
of a little-known decision of the NSW 
Supreme Court. On December 1941, 

Dr Eduard (Edward) Korten appeared before 
the full bench of the NSW Supreme Court 
(before Halse Rogers, Street and Maxwell JJ) 
in order to seek special leave to be admitted to 
legal practice in NSW. The court, however, 
decided to uphold the long-standing exclusion 
of non-British subjects from legal practice in 
Australia.1 In particular, the court found that 
the NSW Barristers’ Admission Board had 
the authority to require all candidates for 
admission to the NSW Bar to be natural-born 
or naturalised British subjects. This rule requiring British subjecthood as a 

precondition to entry into the Australian legal 
profession would remain in 
place in NSW until 1977, 
having been first repealed in 
South Australia in 1975 and 
as late as 1978 in Victoria. 

Dr Korten was a Jewish 
barrister who had arrived 
with his wife Elvira and then 
8-year-old daughter Susanne 
in Sydney in February 1939, 
after fleeing the violent Nazi 
annexation of Austria the 
previous year. Born in Vienna 
in 1888, Dr Korten was 
awarded a doctorate in law 
from the University of Vienna 
in 1911. He went on to develop 
a thriving practice in commercial 
insurance law at the Viennese Bar 
over the next 20 years, becoming 
widely regarded as one of the top 
barristers in Vienna by the late 
1930s. However, like many of his 
Jewish compatriots, Dr Korten 
was formally disbarred from 
legal practice in November 1938 
following the adoption of Nazi 
race laws enforced in the wake of 
the German invasion that forcibly 
retired or disqualified Jewish people 
from certain public professions. 

Upon arriving in Sydney, 
Dr Korten, as a civil law trained 
barrister, was required to undertake 

and complete additional formal legal 
studies at the University of Sydney in order 
to meet the educational requirements of 
admission to legal practice. During this 
time, he befriended some of Sydney’s legal 
elite, including Judge Harold Nicholas who 
assisted Dr Korten to prepare for his Bar 
exams. Judge Nicholas was then a judge 
of the NSW Supreme Court (appointed 
in 1935, and promoted to Chief Judge in 
Equity in 1939) and even served on the NSW 
Barristers’ Admission Board. Nonetheless, 
these connections were not sufficient to 
facilitate Dr Korten’s admission to the NSW 
Bar at the time, with the NSW Barristers’ 
Admission Board twice rejecting his 
application for admission, first in November 
1939 and later again in October 1942.

By way of background, the NSW 
Supreme Court Korten decision came just 
two years after a decision of the High Court 
of Australia in the Kahn case.2 That case 
concerned another Jewish émigré lawyer, 
German-born Dr Rudolf Kahn, who had 
arrived in Melbourne just two months prior 
to the Kortens in December 1938 and who 
had also been refused admission by the 
Victorian Board of Examiners on a similar 
basis to Dr Korten. In the Kahn case, the 
High Court held that Victorian Council of 
Legal Education (the authority empowered 
under the then Legal Profession Practice 
Act 1928 (Vic) to make and alter rules for 
the admission of barristers and solicitors 
in Victoria) had ‘full power to prescribe a 
condition relating to nationality’ given the 
‘wide terms’ under which the Council was 
empowered by the principal Act.3

Dr Korten, too, sought leave to appeal the 
NSW Supreme Court decision to the High 
Court. Representing himself before the 
High Court on 27 August 1942, Dr Korten 
argued that he should be considered a 
stateless person, rather than an enemy alien, 
particularly given that he had fled Austria 
at the first possible opportunity following 
the German invasion and no longer had 
any duty or allegiance to either Austria or 
Germany. However, the representatives of 
the NSW Bar Association, Richard Clive 
Teece KC and Bryan Fuller KC, appearing 

Dr Eduard Korten: 
A Staunch Émigré Advocate against 

Nazi Crimes and Legal Injustices
Dr Sara Dehm, Senior Lecturer, UTS Faculty of Law

The High Court of Australia 
Korten Appeal Book 
Source: NAA: A10071, 1942/2
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as amici curiae, submitted that no alien, 
including stateless aliens, could be admitted 
to legal practice in NSW. On Latham 
CJ’s instigation, the court thus decided 
to indefinitely adjourn the appeal to allow 
Korten to submit a new application for 
admission to the NSW Barristers’ Admission 
Board in the future while also preserving his 
rights as an appellant. This means that while 
there is an official transcript of Korten’s High 
Court proceedings in the National Archives 
of Australia, there was never a formal 
judgment.4 Unfortunately, for Dr Korten, 
the NSW Barristers’ Admission Board opted 
to also reject his second application for 
admission in October 1942.

Consequently, Dr Korten was required 
to wait the full five-year period stipulated 
at the time under the Nationality Act 1920
(Cth) until he was eligible for naturalisation. 
During this time, he managed to secure 
work as a legal clerk at the firm Rishworth 
& Goldsmid, although his efforts to earn an 
additional income as a translator, and even 
ski instructor, were much less successful. 

Despite being initially refused admission 
to practice, Dr Korten sought opportunities 
to act as a public advocate to inform and 
influence public debate and opinion on 
World War II, Nazi crimes and their impact 
on Australia. During the early 1940s, 
he wrote numerous letters to newspaper 
editors on topics ranging from the injustice 
of German aggression and occupation in 

Europe, including in his Austrian homeland, 
to the situation facing Jewish refugees 
in Australia. In one letter to the Sydney 
Morning Herald, Dr Korten condemned the 
Nazi regime’s open derision of ‘the eternal 
idea of justice’, stating that:

‘The Nazis started with oppressing, 
robbing, and partly killing a helpless 
part of their own population. Feeling 
at that time not yet strong enough to 
attack foreign victims, they had to 
find out victims in their own country, 
vilifying and insulting them by a 
method which since has proved to be 
a general formula against everybody 
destined for their attack. Everyone in 
whose heart the old human longing 
for justice is not extinguished will 
follow the present struggle as a fight for 
everything that makes life worth living, 
and will wish to help whenever a chance 
should arise.’5

In a subsequent letter, Dr Korten advocated 
for the restoration of political independence 
to ‘all non-German peoples whose 
independence has been forcibly destroyed’ 
by Nazi occupation. He particularly stressed 
the case of Austria, where he asserted it 
would be inaccurate and unjust to conflate 
‘German language as equal to German 
nationality’ and cautioned against assuming 
a ‘Nazi majority’ in occupied Austria.6

In relation to Jewish refugees fleeing Nazi 
persecution, Dr Korten sought to promote 
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an account of such refugees as being loyal to 
the British empire and their newly adopted 
home in Australia. For example, in another 
letter to the editor published in the Sydney 
Morning Herald in July 1940, he noted that 
even though German or Austrian Jewish 
refugees such as himself were ineligible for 
military service, their sympathies lay with 
the British war efforts. He wrote:

‘We, the Hitler-refugees in Australia, are 
for the time being not admitted to take 
our share in the struggle. But nothing 
can prevent our hearts from feeling fully 
with those men of the British forces and 
defence organisations, who are now 
willingly carrying on their shoulders the 
burden of defeating Nazi aggression'.7

Subsequently, he would reaffirm that 
Jewish refugees fleeing Nazi persecution 
would ‘gladly accept anything looking like 
a useful contribution to the war, enlistment 
included’, and stressed the incongruity of 
the Australian official practice at the time 
of classifying such Jewish refugees as ‘enemy 
aliens’ alongside ‘the real enemy aliens’ 
namely non-Jewish German nationals in 
Australia who were Nazi supporters.8

It would not be until 1944, after much 
correspondence with both the Australian 
Attorney-General’s Department and the 
Department of Interior, that Dr Korten was 
finally deemed eligible for naturalisation. 
On 6 March 1944, Korten’s naturalisation 
was approved, and Korten was admitted 
to practice as a barrister in NSW four 
days later.9

After his admission to legal practice, 
Dr Korten still struggled to make a living as 
a member of the NSW Bar. Nonetheless, he 
continued to advocate for his fellow Jewish 
refugees who had sought refuge in Australia 
and in particular for Jewish refugees who 
were seeking to recover property confiscated 
under Nazis rule or who had been denied 
naturalisation in Australia on basis that 
they were not deemed to satisfy the future 
residency requirement. At the time, the 
Nationality Act 1920 (Cth) required that 
candidates for naturalisation intended to 
‘reside in His Majesty’s dominions or to enter 
or continue in the service of the Crown’.10 
Dr Korten objected to how this provision 
was being interpreted in order to deny some 
Jewish refugees naturalisation. In July 1946, 
he submitted a ‘Memorandum on the policy 
of issuing certificates for naturalisation’ 
to the newly established Department of 
Immigration. He argued that withholding 
British nationality from certain Jewish 
refugees on the basis that they intended 
to travel abroad in the near future would 
impose ‘severe hardship’ on them and not be 
in the ‘best interests’ of Australia. He went 
on to write that:

‘Most of the applicants [for 
naturalisation] are people who 
have lost relatives through the 
extermination-policy of the Nazis, and 
who have suffered through the Nazis 
a very substantial loss of property. 
Most of the people so affected have the 
plan, and have had it for years, to visit 
Europe. Some of them want to attempt 
personal enquiries into the fate of their 
lost relatives, to visit their graves, if they 
can be found, to erect tombstones etc. 
They also expect some relatives to have 
survived the ordeal. Most of the people 
mentioned wish to recover at least part 
of their very substantial property.11

Noting that he too wished to return to 
visit Austria, Dr Korten added that:

‘There has also been in many of us the 
wish for a last time to enter our countries 
of origin as free men and members of a 
new civilised community, after having 
left those countries as despised slaves. 
Probably many of us do not only wish 
to attend the graves of our dead ones, 
and to meet our surviving friends and 
relatives, but also to see some of those 
who took part in our expulsion, and to 
give them a piece of our mind.’12 

He thus urged the Minister not to suspend 
a person’s application for naturalisation or 
to withhold naturalisation altogether in 
such cases.

In response, in November 1946, the 
Department of Immigration wrote to 
Dr Korten to clarify that there was no ‘hard 
and fast rule’ to withhold naturalisation 
from Jewish refugees wishing to travel 
abroad and that the Minister was prepared 
to consider applications for departure where 
‘exceptional circumstances exists which 
justify it being given special consideration 
that the grant of naturalisation would be 
conducive to the public good and that the 
applicants’ absence from Australia would be 
for a comparatively short period’.13

Tragically, Dr Korten’s life and work 
were cut short on 16 September 1948 when 
he collapsed and died aged 60 years on 
the footpath near Queen’s Square Courts 
in Sydney. Dr Korten was survived by his 
wife Elvira (now Ellen) and then 17-year 
old daughter Susanne, and he was buried in 
Rookwood cemetery in the Sydney suburb 
of Lidcombe. Although he lived in Australia 
for less than 10 years, Dr Korten’s story 
provides us with a glimpse into the reception 
and experiences of European émigré jurists, 
and Jewish refugee lawyers in particular, 
who arrived in Australia shortly before, 
during and immediately after World War 
II. His story allows us to appreciate how 
some Jewish refugee lawyers arriving in 

Australia in the mid-20th century forged 
new professional networks and become 
their own advocates, as well as the advocates 
for their fellow Jewish refugees, in the face 
of legal exclusions and restrictions in their 
newly adopted home. 

This research on Dr Korten’s life forms 
part of a larger collaborative project 
co-led by a team of legal researchers at the 
Faculty of Law, University of Technology 
Sydney: Professor Katherine Biber, Dr Sara 
Dehm and Professor Ana Vrdoljak. This 
larger project explores the reception and 
contribution of European émigré jurists 
to the development of Australian legal 
institutions, legal education, and legal 
community. We are particularly keen to hear 
from any Bar News readers or members of the 
Australian legal profession who have stories 
or records of any European legally-trained 
émigrés who arrived in Australia between 
1930 and 1960, including people who went 
on to practise or teach law in Australia, or 
people who may not have resumed their legal 
careers after emigrating to Australia.
 
This Bar News article is, in part, an 
abridged version of a longer account 
of Dr Korten’s story that will appear 
in the forthcoming publication: Sara 
Dehm, ‘Legal Exclusions: Emigre 
Lawyers, Admissions to Legal Practice 
and the Cultural Transformation of the 
Australian Legal Profession’, Federal Law 
Review (2021), issue 49(3). This longer 
publication contains full references to the 
archival materials and legal sources relied 
upon in this Bar News article.

The author can be contacted at: 
sara.dehm@uts.edu.au  BN
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PERSONALIA – WITH MY OWN TWO HANDS

Pop Up Art School Exhibition
Interview with Theresa Baw

By Belinda Baker

Belinda Baker interviews 
Theresa Baw about her role 
with the 'Pop Up Art School 
Exhibition' which raised funds for 
the pro-democracy protesters in 
Myanmar.

Belinda Baker (BB): What was your role 
with the Pop-Up Art School Exhibition?
Theresa Bay (TB): I started painting acrylic 
on canvas towards the end of 2017 and 
would try to paint whenever I had some 
time. Sometimes, I enrolled in a painting 
course for a term at an art school called art.
est. I discovered that painting brings me joy.

At the beginning of this year, my art 
teacher, Ashley Frost, decided to hold a 
painting exhibition for the class that I 
attended. We called it the ‘Pop-Up Art 
School Exhibition’. We had the option to sell 
our artworks. 

I decided to donate all of the proceeds 
from the sale of my paintings to the 
pro-democracy protesters in Myanmar 
opposing the military takeover. After 
hearing what I intended to do and about the 
Myanmar cause, the other seven students 
also generously agreed to donate their sales 
to the Myanmar cause.

The Pop Up Art School Exhibition 
continued for three weeks. During 
that time, we sold about 23 paintings. 
The gallery very generously waived its 
commission, so 100% of the proceeds was 
donated to the Myanmar cause. In addition, 
there were many generous donations from 
compassionate people.

Altogether, we raised $4,990 from the 
sale proceeds of the paintings and $11,730 
from donations.  

 
BB: How and why you become involved?
TB: In February this year, the military in 
Myanmar led a coup against the elected 
government. Many politicians were 
arrested, and the country went into turmoil. 
Myanmar, having previously been under 
a military dictatorship for decades, had 
recently had a taste of democracy for the 
last five years. The coup spurred hundreds 
of thousands of civilians to start protesting 
against the military. The junta's forces have 
killed more than 860 people since the coup, 
according to the Assistance Association for 
Political Prisoners. Many more civilians 
have been injured and imprisoned. On one 
of the bloodiest days, at least 114 people were 
killed, including many children. One 14 year 
old girl was singing pro-democracy songs 
inside her home, when she opened the door 

of her house to one of the protestors fleeing 
from the military crackdown. The girl was 
instantly shot dead by a soldier.  

I was born in Myanmar, but my family 
came to Australia when I was an infant in 
the 1970s. My parents originally thought 
they’d only stay a couple of years and return 
to Myanmar (in those days it was not so 
bad). By a pure stroke of luck, they decided 
to settle in Australia permanently. Things 
could easily have turned out differently. 
We are so fortunate in Australia to take 
democracy, the rule of law and a stable 
political system for granted. Imagine if all 
of our freedoms were suddenly eliminated 
overnight? Imagine if you had to risk your 
life to keep a fraction of the freedoms that we 
are so used to? That is what we are currently 
witnessing in Myanmar.

For me personally it has been difficult to 
watch the fatalities mount each day, but I 
also feel astonished by the bravery of the 
people when they have been called to step up. 
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The combination of the courage of the people 
in Myanmar and the fact I am in a position to 
help them, motivated me to support the cause 
through the Pop-up Art School Exhibition. 

BB: Can you please tell me more about the 
situation in Burma and the BCDC?
TB: The money raised will be donated to 
the Burmese Community Development 
Collaboration (BCDC). The BCDC is a 
voluntary organisation that was set up many 
years ago by the Burmese Community in 
Sydney. BCDC has been helping different 
social welfare causes in Myanmar, including by 
raising funds from different events, such as food 
festivals. On almost every weekend, volunteers 
cook food and sell their delicious cuisine at stalls 
to raise funds for BCDC. People come out in 
droves to support these events. 

Since the military coup, the current focus of 
BCDC is to help the protesters by channelling 
the funds to the civil disobedience movement 
(CDM). There are plenty of people and their 
families that have lost their incomes, food 
and lodgings due to striking and protesting. 
As an example, those who work on the 
railroads in Burma often get provided with 
accommodation. Any of those workers that 
have undertaken CDM are dismissed from 
their accommodation and lose their income. 
One family has accepted 21 such displaced 
people into their home and property. The 
funds raised help provide food and running 
costs for their new lodgings. BCDC is 
involved in funding makeshift medical 
clinics for the protestors that are injured by 
the brutal military during demonstrations. 
Some of the donations also help support the 
running of makeshift medical clinics. 

In a rare move, the United Nations General 
Assembly has voted in favour of stopping the 
flow of arms to Myanmar, amid concerns the 
country is headed for a civil war. The 193-
member council also condemned Myanmar's 
February 1 military coup and urged the 
military to immediately stop all violence 
against peaceful protesters. By the resolution 
made in mid-June, the UN has also urged the 
military to respect the results of the November 
2020 election and release political detainees, 
including leader Aung San Suu Kyi.

BB: Will there be another Pop-Up Art 
School Exhibition?
TB: There are currently no plans for another 
Pop-up Art School Exhibition to raise funds 
for the Myanmar cause. However, the model 
of holding an art school exhibition for 
charity will be replicated again. The current 
exhibition being launched at the end of June 
is for a charity providing homeless services 
for women and girls. 

BB: The ways that barristers can be involved/ 
support generally?
TB: To make a donation to the BCDC, 
please contact Win Min Swe on 
winwah9@gmail.com

People can also support the Myanmar cause 
by attending rallies, and writing a letter via 
email to their local MP or to the Australian 
Foreign Minister about encouraging 
Australia to impose targeted sanctions 
on the military regime, their families and 
close associates. For further details see: 
https://www.jamieparker.org/burma. BN

W

l

ART SCHOOL

Theresa Baw, Therese Briggs, Jann Chambers, Deb Conyngham, 

Maya de Veaux, Sarah Drury, CJ Morehen, Jasmin Vrachas and

Art Est. Art School

invite you to the opening of

6–8pm, Saturday 27 March
Art Est. Art School and Gallery
4/67 Lords Rd, Leichhardt Exhibition on until 20 April, 2021

for gallery hours visit artest.com.au
A proportion of sales will go to The Burmese Community Development 

Collaboration (BCDC) to assist the people of Myanmar.

'With my Own Two Hands' is a regular 
column in Bar News, which looks at ways 
in which barristers and the judiciary are 

improving local, regional and international 
communities 'with their own two hands' 

(with acknowledgement to the Ben Harper 
song of the same name). To suggest 

subjects for future interviews, please email 
Belinda Baker at bbaker@odpp.nsw.gov.au.
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Chester Alexander 
Porter QC
(1926-2021)

Chester Alexander Porter QC passed 
away on his 95th birthday last 15th 
March. Chester practised at the bar 

for 52 years, having commenced in 1948 
aged 21 after doing law at Sydney University, 
the early part of which was during the war 
years. He was initially in the old Denman 
Chambers and in 1963 moved to the 12th 
floor of Selborne Chambers, where he 
formed many solid friendships and where 
he was the floor leader for many years. As a 
young barrister, he honed his oratory skills 
by joining Rostrum, where he eventually 
became a judge and mentor. Chester always 
described himself as a ’general practitioner’ 
who was open to accept any kind of brief, 
but he was probably best known for his 
work in criminal law and allied fields. 
Chester was undoubtedly the pre-eminent 
criminal law silk in Sydney for at least two 
generations of barristers. Numerous present 
judges and Senior Counsel were his juniors 
and untold numbers of them went to him 
over the years for advice and mentoring. He 
was a President of the Academy of Forensic 
Sciences and a President of the Australian 
Council of Professions.

Chester’s list of significant high-profile 
cases included:
• the 1951 Royal Commission into 

the murder conviction of Frederick 
McDermott

• the second Royal Commission into the 
1984 sinking of HMAS Voyager 

• the Royal Commission into the 
circumstances of the prosecution of 
Superintendent Harry ‘the Hat' Blackburn

• the inquiry into the conviction of 
Alexander McLeod Lindsay

• the 1976-78 Nagle Royal Commission 
into NSW Prisons

• representing the NSW Bar Association in 
the proceedings opposing the admission 
of Wendy Bacon

• appearing for the Minister of Environment 
in the 1992 ICAC inquiry into the 
circumstances of the appointment of Dr 
Metherill to a position in the public service

• the Royal Commission into the convictions 
of Lindy and Michael Chamberlain 

• the trial of Judge John Foord

• one of the trials of former Detective 
Sgt Roger Rogerson

• the trial of Andrew Kalajzich
Chester’s dedication to being a ‘general 

practitioner’ saw him doing criminal 
trials on both sides of the Bar table. After 
appointment as a Silk in 1974, he was involved 
in prosecuting some of the lengthy and 
complex trials arising from investigations by 
the recently formed Commonwealth-State 
Joint Drug Task Force. At the same time, he 
was becoming the senior counsel of choice 
for the defence.

Chester’s informal advice in criminal law 
matters was always of immense value. He 
hated the scattergun approach in which 
a defence counsel would go down every 
rabbit hole, just in case there was anything 
there. He thought that the best approach 
was to mount a defence with two or three 
really good points, and forget the other ones 
that would just dilute the good points. He 
would take on clients without any sort of 
moral judgment. When persons who didn’t 
understand the law asked him how he could 
represent guilty people, he would say to them 
'As they enter my chambers, they take on a 

halo of innocence'. Such was his adherence 
to the presumption of innocence. 

Chester was renowned for having an 
open-door policy in Chambers and anyone 
who entered his chambers would be given 
plenty of time and attention to sort out 
their legal problems. I was one of those very 
fortunate barristers to have benefited from 
Chester’s mentoring over many years. In a 
way, I was the son Chester never had, and 
I think he was delighted when I made the 
move to go to the Bar in 1977, thinking that 
I would become a commercial law barrister. 
At the end of my first year at the Bar I 
received a phone call from Gordon Beard, 
one of Chester’s long-standing solicitors, 
asking me whether I would accept a brief 
as Chester’s junior to represent a defendant 
in a legally aided, multi-accused committal 
proceeding in the Magistrates Court that 
was expected to go for three weeks. Having 
not yet had a hearing that had gone for 
longer than three days, I readily accepted. 
That committal became known as the ‘Greek 
Conspiracy case’, and it ended up going 
for three years, at the end of which I was a 
criminal law tragic. Chester never actually 
appeared in the committal proceedings, but 
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I had the benefit of his wise advice during 
the whole hearing without him receiving any 
fees whatsoever.

I was not the only barrister whose career 
was powerfully influenced by Chester Porter. 
Many of his juniors progressed their careers 
by being involved with him as his junior 
in complex matters. Chester also assisted 
a number of barristers, whom I shall not 
name, who needed representation in their 
own right and who received not only sound 
representation and advice from him, but also 
much needed emotional support.

Chester was known at the Bar and in the 
media by two epithets: ‘Chester Porter walks 
on water’, which amused him, and ‘The 
smiling funnel web’ which he hated. Both 
had a foundation in reality. The first was 
based on his belief that extensive preparation 
was the key to success in the courtroom. The 
second derived from his cross-examinations, 
which could be withering, and his presence 
in court, which was commanding.

Chester retired from the Bar on 30 June 
2000 at the age of 74 and after 52 years of 
distinguished practice. The Bar Association 
honoured him with life membership for his 
exceptional service to the law. For those who 

asked him, the excuse he gave for retiring at 
the peak of his abilities was that he couldn’t 
stand the idea of filling in GST returns for 
the government each quarter – an obligation 
that came into existence the day after his 
retirement. However, the real reason was 
that he wanted to leave while he was still at 
the peak of his craft and before the natural 
deteriorations of age set in. He had every 
encouragement from Jean for this step.

Chester’s family of origin was an 
interesting mixed bag. His mother, Coralie, 
was born Jewish, but totally rejected that 
background in her late teens and became a 
staunch Anglican. Chester and his brother, 
Hal, only found out about their mother’s 
exotic ancestry as adults when solicitor 
Cedric Symonds informed Chester that his 
maternal grandparents had been Jews. A 
confused Chester later spoke privately with 
his father, who confirmed the information 
and explained that Coralie had always 
wanted to keep it secret. Chester readily told 
his own daughters about their heritage, and 
they have always been proud of it. Daughter 
Dorothy discovered to her delight that 
one of their Jewish ancestors had been on 
Christopher Columbus’s famed expedition 

to the New World as an interpreter. Chester’s 
father, Frederick Porter, came from solid 
English stock. At a very early age, Chester 
was sent to boarding school at Barker 
College, which he found traumatic, due to 
the old school bullying mentality that was 
prevalent at the time. He later went to Shore, 
where life was better, but it was not really 
until University that Chester really excelled, 
graduating with first-class honours in 1947.

Jean was the great love of Chester’s life. 
Chester met Jean Featherstone through 
mutual friends. She was attracted by his 
intellect, integrity and good looks. He was 
attracted to her unassuming, giving nature, 
based on an immense inner strength, an 
intelligence that at least matched his own, 
albeit less demonstrative, a bubbly personality 
and her passion for her vocation as a science 
teacher. They were married in 1953. Their 
love, devotion and companionship endured 
until his recent death, with Jean providing 
him with unending support during the 
serious deterioration of his health in the last 
few months. 

Chester and Jean began their married lives 
in a modest home at Mona Vale which they 
purchased very early in their marriage and 
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which they lived in until moving together 
to a nursing home about a year prior to his 
passing. It was Chester’s love of animals that 
resulted in the purchase of a property in 
what was then a far-flung outlier of Sydney, 
and that was big enough for a serious hobby 
farm. Their home at Mona Vale consisted 
of three blocks on which Chester kept a 
menagerie of chooks, ducks, geese, bantams, 
and various other fauna such as native 
tortoises, as well as fruit trees. Anyone who 
came for a meal would be treated to roast 
duck which had been bred, slaughtered and 
dressed by Chester, and then wonderfully 
cooked by Jean.

Chester always valued his family life and 
made a point of never taking his professional 
work home. Considering the complexity 
of some of his briefs, that was an amazing 
achievement. His travel between Mona 
Vale and the city meant that he spent a lot 
of time in transit, so he would invariably 
leave home by 6:30 AM and return home 
at around 7 PM. However, once at Mona 
Vale, he would be totally focussed on life 
at home and his beloved hobby farm. Even 
after retirement, Chester and Jean could not 
break the long-standing habit of waking up 
at 5:30 AM.

In late 1983 Chester and Jean were 
involved in a horrific car accident on their 
way home from this writer’s place, when a 
drunk driver crossed onto the wrong side of 
Mona Vale Road. Chester, who remained 
fully conscious throughout, was severely 
injured, Jean less so, and one of Chester’s 
two cocker spaniels was killed. Chester 
spent months in hospital and rehabilitation, 
but insisted on returning to work even while 
limping and in pain. Surprisingly, he found 
that he no longer received prosecution briefs, 
but was even more favoured and in demand 
by defence clients. Chester put it down to 
solicitors and clients thinking that because 
he had suffered so much himself, he would 
have more compassion for their plight. 
Indeed, he thought he became a better 
advocate after the accident.

I was fortunate to have known Chester 
all of my life. Chester’s wife, Jean, was the 
best friend of my late mother, Ruth, and 
the three Porter daughters, Dorothy, Mary 
and Josie, were roughly of similar age to the 
three children in my own family of origin. 
Chester and Jean’s daughters became like 
close cousins to us. In 1962, my parents, 
Robert and Ruth, built a fibro holiday 
shack in the bush in the Blue Mountains, 
and a couple of years later Chester and Jean 
bought an old wooden cottage nearby. From 
then on, our holidays consisted of numerous 
bushwalks, picnics, birdwatching, horse 
riding, overnight stays, swimming in the 
council swimming pools and remote bush 

swimming holes, visits to the old picture 
theatre at Katoomba, dinners at obscure 
old-fashioned Blue Mountains cafes, 
Mark-rules cricket, bike riding on dirt roads, 
playing endless board games, and numerous 
other activities. For all six children in the two 
families, it was a wonderland for holidaying, 
and to this day we all cherish those years of 
holidays together. Chester and Jean were 
keen bushwalkers and birdwatchers, and 
we all derived from them a lifelong love of 
the bush and a knowledge of flora, fauna, 
geology and history of the mountains. 

Chester had a great love of dogs, and 
cocker spaniels in particular. From an early 
age he always had a cocker spaniel, or two. 
His understanding of dogs and his ability 
to train them was one of the main reasons 
his daughter, Mary Davis, decided to study 
veterinary science, which led to her winning 
the University medal at Sydney University 
and becoming an enormously successful and 
proficient veterinary surgeon.

Chester also had a great love of history 
and literature. His interest in history 
and biography was deep and his general 
knowledge profound. There were very 
few topics on which he could not have a 
sophisticated and informed discussion. After 
his retirement, Chester and Jean became 
avid members of the Dickens Society. Their 
daughter, Dorothy Porter, began writing 
a diary and schoolgirl stories in her early 
teenage years. She went on to become a 
great poet and a teacher of creative writing. 
Her successes led to her becoming the pre-
eminent Australian poet of her time, with 

publications galore, including probably her 
best-known work ‘The Monkeys Mask’ 
which became an HSC text. Unfortunately, 
in 2008 Dorothy passed away after a short 
illness at much too early an age of 54.

Mary was not the only daughter in that 
family to win a University medal. Chester 
and Jean’s youngest daughter, Dr Josie 
McSkimming, won the University medal 
in social work at UNSW and went on to 
become a highly successful clinical social 
worker in the mental health care industry, 
specialising in narrative therapy, couple 
therapy and clinical supervision of her fellow 
professionals, as well as lecturing generations 
of students at the same university. After 
many years of adherence to staunch 
Anglicanism, Josie became disenchanted 
with the institution’s attitude to women and, 
with her husband James, left the fold and 
wrote about her experiences in a doctoral 
thesis published as an insightful book 
‘Leaving Christian Fundamentalism and the 
Reconstruction of Identity’.

Chester leaves behind his beloved wife, 
Jean; two of his three daughters, Mary 
and Josie; his daughters’ partners (Andrea 
Goldsmith, Bruce Sanderson and James 
McSkimming); five grandchildren (Kate, 
Tom, Sam, Alex and Emily); and four great-
grandchildren (Elise, Abigail, Vera and Felix 
– the last born soon after Chester’s passing). 
He also leaves behind this writer’s admiration 
and gratitude for the huge contribution he 
made in so many diverse areas of my life.
Mark Tedeschi AM QC
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Priscilla Flemming QC 
(1942 – 2021) 

The first female Queen’s 
Counsel of the Private Bar

Priscilla Flemming QC (Flemming QC) 
became the first Queen’s Counsel in the 
male dominated world of the Private Bar in 
1985. For some, it seems just yesterday. Not 
36 years ago. To label her as a 'trailblazer' and 
an 'innovator' because of that unique and 
singular achievement is only to recognise a 
small aspect of her generous and kindly 
nature as a human being. She had a firm 
but pleasant nature and was much loved. 
In different times, Flemming QC dared to 
tread where angels feared. She was possessed 
of a happy and joyful disposition. She was 
a wife, a mother, a friend and a mentor to 
many fledgling barristers. Flemming QC 
had a quiet determination and perseverance 
which saw her succeed. 

Flemming QC’s father was none other 
than, the Solicitor General, Harold 
Alfred Rush Snelling CBE QC, who had 
served in the WWII in New Guinea. 
Priscilla Flemming QC attended Kambala 
at Rose Bay for both primary and secondary 
school education. It was an idyllic and 
privileged childhood in the fold of the Law 
at Vaucluse where the family had always 
lived. HAR Snelling QC was an eminent 
member of the legal profession at the Bar 
and later he rose to high office in the Menzies 
Government. Those years are shrouded in 
mystery, which coincided with the time that 
Dr (Bert) Evatt became the Chief Justice of 
NSW Supreme Court (after a lengthy period 
on the High Court of Australia). Snelling 
QC retired on 12 September 1974 aged 70 
years. He never took judicial appointment 
but opted for more gentlemanly pursuits in 
retirement such as swimming and gardening 
in Leura.

After matriculating, Flemming QC 
went on to the University of Sydney for an 
education in the Liberal Arts. In that era 
women had three (pre-motherhood) career 
options: a secretary, a teacher or a nurse. 
Flemming QC had no such intentions. The 
heady days of the 1970s had commenced 
and the world was changing. Shortly after 
graduation, she married and went on to have 
two children in quick succession. She was 
fortunate to have been raised in the cream 
of the Sydney legal milieu. Her destiny had 
been sealed: Law beckoned.

By 1970, Flemming QC had an idea that 
she wanted to practise at the Bar. Indeed, 
her friends and family began talking about it 
in the year or two preceding her admission. 

It was an idea which appealed to Flemming 
QC immensely. She wanted to be a barrister. 
She could imagine it.

In the early 1970s, Flemming QC enrolled 
in the Barristers Admission Board exams. 
She was industrious and brimming with 
ambition and purpose. She was no stranger to 
the basal legal concepts. Her father, Harold 

Snelling QC, did not immediately condone 
her decision to become a Barrister, warning 
her '[the Bar] is no place for a woman'. But 
she was her father’s daughter, and Snelling 
was immensely proud of her achievement 
upon her admission to the Bar in 1971. 
Flemming QC was the 24th woman to be 
admitted to the NSW Bar. 
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In those days, Flemming QC was part 
of a very select group of women who were 
admitted and were in active practice at the 
Sydney Bar. It was rare to see the coterie 
which regularly appeared before the courts 
at that time; Fleming, Janet Coombes, Mary 
Gaudron, Jane Matthews, Caroline Simpson 
and some time later Joan Rosanove, Virginia 
Bell, and Margaret Beazley, PA Bergin, 
Elizabeth Fullerton and Carolyn Davenport. 

At the time, the Bar was punctuated by 
an intimidating atmosphere – it was a tacit 
feeling of being unwelcome and inadequate. 
Women bore the brunt of that atmosphere. 
Flemming became accustomed to it but was 
not deterred.

Flemming QC found great fortune to 
have as her Pupil Master, RJB St John 
(1925 – 2003) (who later became a QC 
and an original Judge of the Federal Court 
of Australia). His nickname was 'The Bear' 
on account of his uniformly grumpy and 
cantankerous temperament and personality. 
St John taught Flemming QC much of the 
craft of the Barrister and the old tricks of 
trial advocacy and especially jury trials.

Junior Barristers in her era tended to do 
family law before the family law legislation 
came into effect in the mid 1970s, as well 
as many criminal briefs both defence and 
prosecution. Flemming QC was often in 

cases concerning motor accidents and was 
often led by Bob St John in some significant 
cases, however, often she appeared for 
defendants. The Commonwealth Crown 
Solicitor often briefed Flemming QC and 
she became a preferred counsel. With 
the rise of administrative law, Flemming 
QC also gained experience in that sphere, 
together with statutory interpretation. She 
also appeared before the Licencing Court 
and also the Worker’s Compensation Court, 
amongst other niche courts. 

Most solicitors across the board refused 
to brief female Barristers. This added to the 
wall of unconscious bias clearly and saw the 
practical exclusion of women barristers for so 
many years. Flemming QC keenly observed 
and understood the inner workings of the 
profession that she came to love. Female 
practitioners were still a minority and were 
widely regarded as an oddity or at least never 
taken seriously. There were however, some 
solicitors, both suburban and country, who 
contrary to the prevailing practice, entrusted 
briefs to Flemming QC.

Also at this time, most established 
Chambers would not accept female 
applications. Bob St John was Flemming 
QC’s entrée onto the 12th Floor of Selborne 
Chambers. Her pupillage was in the old 
style – she sat in Bob St John’s room and was 

able to observe and participate in most of his 
daily life in chambers. 

As a member of the distinguished 12th 
Floor, she fraternised with some of the best 
Barristers of the time; Chester Porter QC, The 
Hon. David Yeldham QC, The Hon. JMN 
(Moreton) Rolfe QC and The Hon. Brian 
Sully AM QC. The Hon. Murray Wilcox 
QC had been one of her mentors. The Hon. 
Peter Wolstenholme Young AO QC from 
8 Wentworth Chambers, often led her in 
the Federal Court of Australia, which was a 
fledgling court in those days. Later, Young 
QC became the Chief Judge in Equity and a 
Judge of Appeal.

Towards the end of her professional 
years, Flemming QC observed residual 
hostility about the male female divide in the 
profession. She often recalled the advice of 
Joan Rosanove who expressed it with graphic 
hyperbole, 'One needed to have the hide of 
a rhinoceros, and when they kick you in the 
teeth you must look as though you hadn’t 
noticed'. She pointed out a certain urbane 
brutality in the Old Bar Common Room 
at the time – the traditional gathering place 
for luncheon for male barristers. Female 
barristers were generally not welcome. She 
was introduced to members of the Bar and 
the judiciary, who would often answer: 
'Ah yes, you mean, Harold’s daughter…'

I h d Fl i QC i i
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By 1985, Flemming QC had been 
practicing continuously for fourteen years.  
It was the year she took Silk. This marked 
the occasion of the first woman in private 
practice to take Silk at a time when 
the Governor-in-Council would make 
recommendations to the Queen for those 
eligible to be one of her Majesty’s Counsel 
learned in the law. The Hon Mary 
Gaudron had taken silk four years prior 
in 1981 but she was at the time the NSW 
Solicitor-General, a position that came 
with Silk. 

Flemming QC would continue in 
practice at the Bar as a QC, capably and 
well, for four years before retiring. The 
enormity of the workload took a toll in 
the ensuing years. At the height of her 
seniority, Flemming QC worked seven 
days a week. The work was relentless and 
the pressures unimaginable. She knew the 
Bar too well.

The apple doesn’t fall far from the tree. 
Flemming QC did not seek appointment 
to any court, in fact, she had been made 
several offers to become a judge but rejected 
them. She determined that the isolation 
and loneliness of judicial life would not 
have suited her. She also recalled her father 
Harold Snelling QC’s predicament in 
high office. 

A currently sitting judge of the 
Supreme Court, the Honourable Justice 
Peter Johnson, vividly recalls appearing 
in a number of cases with Flemming 
QC leading him, namely Varley v 
Attorney-General of New South Wales
(1987) 8 NSWLR 30 and Murphy v 
Tavern Stock (1988) 93 FLR 14. He also 
recalls her appearing as Counsel Assisting 
the Coroner Kevin Waller, at inquests in 
1987 and 1988 after the Family Court 
bombing occasioning the deaths of Pearl 
Watson and David Opas. 

His Honour recalls learning a lot from 
Flemming QC, who was a supremely 
good operator and had the ability and 
fine judgment that a Silk should exercise. 
Johnson J recalls her serene demeanour and 
her calm and polite presence both in and out 
of the Court room. 

The Honourable RS McColl on the 
occasion of her appointment to the NSW 
Court of Appeal recalled Flemming QC’s 
support of her in her swearing in speech 
in the Banco Court. Her Honour recalled 
that together with Margaret Renaud, 
both barristers, did not know her but still 
afforded her time and effort to progress her 
at the Bar. Margaret Renaud eventually 
obtained appointment to the Family 
Court of Australia, and likewise Justice 

Ainslie-Wallace and Justice Margaret 
Cleary. McColl JA recalled Flemming QC 
taking silk and having then a vast practice of 
a Silk at the height of her powers.

Flemming QC had achieved what she 
set out to do. She became a distinguished 
member of the inner bar. By retiring in 1989, 
she enjoyed three decades of wonderful other 
experiences. Flemming QC and her husband 
moved to the Hunter Valley then latterly to 
Lake Cathie on the NSW Mid-North Coast 
(near Port Macquarie). There she lived a seaside 
life with her husband Paul. Her contact with 
the City and the Bar diminished. The Bar was 
one aspect of her life – albeit an important 
one. Most of all, she prized being a warm, 
kindly and personable individual in both her 
professional life and her personal life. She 
is recalled fondly and lovingly by all of her 
colleagues who survive her from the Bar. 

Flemming QC had a distinguished 
professional life of the most fulfilling kind. 
She will always be the first female QC of the 
Private Bar. Her exulted status at the Bar 
was a feat to be celebrated and remembered. 
It signalled the changing face of women 
practitioners at the NSW Bar and in the 
legal profession. As in life, may her light 
shine brightly…

Kevin Tang, 8 Wentworth Chambers

Priscilla Fleming QC with family (from 
left): daughter-in-law Sabina, son Dan, 
grandsons Noah and Ethan, husband Paul 
and daughter Claudia
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Phillipa Gormly 
(1957-2021)

Phillipa Gormly, barrister, one of three 
siblings at the NSW Bar, daughter of 
a Sydney silk Frank Gormly QC, the 

fourth of six close siblings, spouse, mother 
and grandmother, was admitted to the Bar 
twenty four years ago in 1996. She died 
29 May this year at the age of 63. She had 
been a very sweet child and maintained 
throughout her life, the gentle belief, held 
with unbending conviction, that the world 
was a wonderful place. So, it came as a 
surprise to see an iron will and a steely 
personal discipline explode onto the scene to 
match the onset of Multiple Sclerosis.

Pip led a remarkably full life both 'before' 
and 'after' her diagnosis. She was a Loreto 
Kirribilli girl who left school to do economics 
at Sydney University, travel, socialise, work 
for Citibank as it then was, and to marry. 
She had four children while renovating 
houses in Annandale and Lindfield. She 
remained physically active taking her 
children skiing and supporting them in all 
their extracurricular activities.

After a marriage breakdown she 
continued to work and bring up her four 
children. At the same time she took up law 
part-time in the SAB course – completed 
it in 1993 –and met her future husband 
Alan Clark. They had some time together 
before the more serious onset of her disease 
and married four years after the diagnosis. 
At that stage she was still quite mobile, but 
skiing was coming to an end.

She worked as a solicitor for three years, 
an experience which she valued. She was 
admitted to the Bar in 1996 and only recently 
ceased holding a practising certificate. At 
the Bar she did a range of work appearing 
at some stage, in most jurisdictions. Her 
work started as commercial, but it expanded 
over time to cover some insolvency and 
bankruptcy, wills and estates, guardianship, 
family and discrimination work. 
Early appearances before the Teacher’s 
Disciplinary Tribunal and the Guardianship 
Board sparked an interest that in turn 
led to appointments between 2003 and 
2013 as deputy chairperson in a variety of 
tribunal work dealing with optometrists, 
chiropractors, osteopaths, physiotherapists 
and psychologists. 

She spoke of the reluctance of some people 
to brief her, being unsure of her needs. She 
believed in exposure to disability as an 
antidote to shyness of it and as a result, took 
pleasure in receiving a second brief from the 
same person. She was determined not to be 

defined by her disease. She enjoyed the work 
she received over a long period from the 
NSW Crown Solicitor’s Office. 

At the end of a day in chambers or court, 
she would wheel herself down to Wynyard 
station, make the appropriate arrangements 
with the station staff and catch the train 
home to be met at Pymble by her husband. 
Eventually that independent commute had 
to end but, with the support of her husband 
and four fine children, she continued to 
work. She received consideration from the 
courts and tribunals she appeared in. She 
was ever grateful to her chambers, Garfield 
Barwick, Ground Floor Wentworth, 
Blackstone and Second Floor Selborne.

Phillipa was led by a number of silk in 
interesting appellate work. John Hislop SC 
as he then was, led her as his junior in the 
High Court on many occasions. All this 
time she was balancing work with being a 
mother to four children, a spouse and with 
a deteriorating condition. Her experience 
of working at the Bar from a wheelchair, 
was recorded in an interview with Rena 
Sofroniou in Bar News 2003. Asked about 
whether preconceptions were projected onto 
her as an MS sufferer in a wheelchair, she 
answered 'Certainly not here at the Bar. I feel 
at home here. I feel welcomed. I feel accepted 
and people are always willing to lend a hand if 
I need it, which I do often…'
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She went on to say 'Certainly the MS is no 
reason for me to stop my work. It is possibly, 
probably, now as bad as its going to get. I’m 
not particularly bad for an MS sufferer – I’m 
just dramatic because I’m in a wheelchair, so 
people notice me.' Her eternally optimistic 
self-prognosis was incorrect, as she must have 
known. In the same interview she spoke of 
offers she made to her silk to carry their red bag 
on her lap. She told Rena it was no problem 
as she had no feeling in her legs anyway. She 
found this sort of thing amusing, but it was 
also an illustration of a mental attitude and a 
will to keep working, that kept her going for 
around 20 years more.

She and her husband Alan, with whom 
there was a strong mutually supportive 
relationship, travelled a great deal including 
after she became wheelchair bound. It was 
a big exercise for her and Alan. Her last trip 
was to Spain during which she was happy 
to be bounced around on cobbled lanes 
and roads. There were five other family 
members in the travelling troupe, all kept 
busy at different times, but especially her 
husband and her daughter Olivia. An earlier 

trip was a visit to our sister Jenny, then 
living in Malawi. At Pip’s insistence she was 
lifted, still in her wheelchair, into the rear 
of an open ute, strapped down and driven 
for hours over dirt roads in the backlots of 
Malawi. It rained for some part of the trip, a 
matter of indifference to her. Everything was 
an adventure.

Pip was quite politically active as 
an advocate for the disabled. She gave 
interviews, lobbied Tony Abbott and spoke 
with John Howard for support for the 
NDIS. She had been a long-term director 
of Living My Way Ltd, a member of the 
Bar’s Equal Opportunity Committee and 
a director of the NSW Multiple Sclerosis 
Society. In smaller ways she was like a dog 
with a bone. She and the late Phillip Selth, 
then Executive Director of the Bar, had 
numerous discussions to improve access 
issues and disabled toilet issues. She also 
worked with Michael Slattery QC then 
President of the NSW Bar Association. 
She wanted a re-build of a new concrete 
wheelchair ramp from footpath to road in 
King St outside the Supreme Court. He 

made a submission to Sydney City Council. 
We all expected a fight or a delay. In fact, 
the re-build was done within days of the 
Council receiving the submission. The large 
ramp in front of Wentworth Chambers was 
sometimes referred to as the Phillipa Gormly 
Private Ramp, she being the only barrister at 
the time in a wheelchair but, as we have all 
seen, many others have been grateful for it.

Her efforts were recognised, including in 
2015 with the award of life membership by 
the NSW Women Lawyers Association. She 
was delighted by that award.

Phillipa is survived by her four children 
and her five, soon to be seven, grandchildren. 
She took great interest, pleasure and pride in 
her family and in legal life. She is survived by 
her husband Alan Clark – a man loved and 
valued by the whole family – who has spent 
the last 25 years ensuring that Pip had the 
best life she could have.

Jeremy and Julian Gormly
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The Oxygen Advantage: 
The Simple, Scientifically 

Proven Breathing Technique 
That Will Revolutionise 
Your Health and Fitness
Patrick McKeown (2015, Piatkus)

Surely, we cannot be doing something as 
natural as breathing, the wrong way. 

According to Patrick McKeown in The 
Oxygen Advantage, at some point after we 
stopped living like hunter-gatherers our 
breathing habits went seriously off course. 
We started ‘overbreathing’ through our 
mouths. We have been breathing far too 
much and from the wrong orifice ever 
since. With drastic consequences. 

Faces have narrowed, jaws slackened, 
airways have become constricted and 
a host of symptoms and maladies have 
followed such as sleep apnoea, rhinitis, poor 
concentration, chronic fatigue and exercise-
induced asthma. A signature characteristic of 
habitual overbreathing is constant sighing. 
We have become unnecessarily stressed, and 
athletic performance has been hampered. 

The author’s central argument is that 
we can ameliorate if not eliminate those 
symptoms of poor breathing, as well as 
improve our overall health and fitness, by 
performing the techniques contained within 
the pages of this book, focusing on nasal 
breathing and reducing breathing volume. 

Since this review is aimed at practitioners 
of an evidence orientated profession, its 
ambit is largely confined to the scientific 
arguments in favour of breath-holding 
and nasal breathing techniques, and less 

on the techniques themselves. For those 
who find these arguments persuasive or are 
sufficiently intrigued to give the techniques 
a go, they are set out in ample detail and in 
easy-to-follow steps towards the later part 
of the book.    

The author sets out to explain the 
scientific basis for the program he labels 
the ‘Oxygen Advantage’. But first, we 
are introduced to Don, who held teenage 
ambitions to become a competitive 
cyclist. Chronic breathlessness negatively 
impacted his endurance, preventing him 
from keeping up with his elite cycling 
peers. After doing the ‘Oxygen Advantage’ 
program at fifty-eight years of age, Don 
is highly competitive in long-distance 
cycling events. 

Now that we are sufficiently motivated by 
Don’s example, we can plough through the 
boring science stuff. We learn that taking 
a big, deep breath at rest does not increase 
oxygenation of blood. The blood is almost 
always fully saturated, usually between 95-
99%. The primary influence on breathing 
efficiency is carbon dioxide. 

When receptors in the brain sense 
excess carbon dioxide levels, they simulate 
breathing to balance those levels. Chronic 
tiredness is a problem caused not by lack of 
oxygen in the blood but not enough oxygen 
being released from the blood to the tissues 
and organs, including the brain. The root 
cause is too much carbon dioxide being 
expelled due to habitual overbreathing. 
For the same reason, sleeping with the 
mouth open can cause chronic physical and 
mental lethargy.

Carbon dioxide plays a key role in 
respiratory physiology, specifically, 
delivery of oxygen from the blood to the 
muscles and organs. This is explained by 
a metabolic process known as the ‘Bohr  
effect’ elucidated by Professor of Physiology, 
Christian Bhor (father of physicist, Niels 
Bohr), from whom the author quotes: 

‘If one uses carbon dioxide in 
appropriate amounts, the oxygen 
that was taken up can be used more 
effectively throughout the body.’ 

Crucially, haemoglobin releases oxygen 
when in the presence of carbon dioxide. 
Overbreathing, such as taking big, deep 
breaths during hard exercise, expels excessive 
amounts of carbon dioxide and may lead to 
hypocapnia, where haemoglobin holds onto 
oxygen rather than releasing it into tissues 
and organs. In that state, muscles cannot 
work efficiently. 

Overbreathing leads to constriction of 
blood vessels and reduces blood circulation, 
including to the brain, which may be 
experienced as dizziness. Also, for similar 

reasons, mouth breathing during sleep can 
result in feeling lethargic and fatigued, with 
poor concentration, bad mood and reduced 
productivity during the first few hours after 
waking, irrespective of the amount of sleep.

For barristers, an important 
observation is that the exhaustion 
that overcomes one after a long day 
in the (virtual) courtroom may result 
not only from mental and physical 
exertion, but from excessive oxygen 
intake during extended periods of 
talking that disrupts the balance of 
oxygen and carbon dioxide in the 
blood and reduces blood flow.

For those with asthma, an excessive loss 
of carbon dioxide can trigger constriction 
of the airways, while conversely, an increase 
can assist in opening the airways and better 
oxygen transfer.

Carbon dioxide also plays a role in 
regulating pH. When blood becomes more 
alkaline, breathing volume reduces to allow 
carbon dioxide levels to rise and restore pH. 
Conversely, if blood is too acidic, breathing 
volume increases to expel carbon dioxide. 

Readers are encouraged to measure their 
fitness using a test known as BOLT – the 
Body Oxygen Level Test. Your initial 
BOLT score is the baseline used for gauging 
subsequent improvements in your health and 
fitness after implementing the techniques in 
the ‘Oxygen Advantage’ program. 

The BOLT test uses the length of a 
comfortable breath hold to measure 
breathing volume and predict how soon 
breathlessness will occur during exercise. 
That is, the length of time until the first 
definitive desire to inhale. Since it does 
not rely on will power or determination 
it is relatively more objective compared 
to using the maximum length of a breath 
hold as a measure. The length of your 
breath hold is determined by how well your 
body tolerates increased carbon dioxide 
levels. A common first BOLT score for a 
person who exercises regularly at moderate 
intensity is around twenty seconds. The 
lower the BOLT score, the lower the 
breathing volume, and the greater degree of 
breathlessness experienced during exercise. 
The author states every increase in the 
BOLT score of five seconds will noticeably 
reduce breathlessness experienced during 
sports, including exercise induced asthma. 
The objective of the Oxygen Advantage 
techniques is to reach a BOLT score 
of around forty seconds to bring about 
equilibrium between breathing volume and 
your metabolic requirements during sports. 

The governing principle of the various 
breath holding techniques set out in this 
book is that lighter breathing improves 
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athletic performance by decreasing 
sensitivity to carbon dioxide, giving better 
delivery of oxygen to working muscles. The 
author claims that using these techniques 
can improve, sleep, concentration, energy 
levels, produce a calmer disposition, reduce 
breathlessness during physical exertion, and 
maximise athletic performance by raising 
VO2 max, or oxygen holding capacity.

There are three key areas that the 
McKeown focuses on to increase the BOLT 
score. First, stopping losses of carbon 
dioxide. In this regard barristers should 
note the following observation:

'…individuals who talk for a living 
need to be aware that their breathing 
should not be heard during talking. 
If you find that you can hear your 
breathing during talking, then it is 
better to slow down the speed of your 
talking, use shorter sentences and take 
a gentle breath through your nose 
between each sentence.' 

Second, improving your tolerance of 
carbon dioxide by performing exercises that 
reduce breathing volume. Third, simulating 
high-altitude training by inducing strong 
air shortage during exercise.

The author highlights the crucial function 
of the nose in breathing. To illustrate the 
point, he draws upon the observations of 
lawyer, writer, painter and traveler George 
Catlin, contained in his book, Shut Your 
Mouth and Save Your Life (1862). Catlin 
describes how North American Indigenous 
mothers pressed their children’s lips together 
whenever they saw their mouths hanging 
open while sleeping. Catlin also claimed 
that nose breathing was widely practised by 
Indigenous people, with the consequence 
that they suffered comparatively less chronic 
disease than the European population – 
although this claim seems highly contestable 
in several respects. Catlin expressed the view 
that there is not a person in society, rich 
or poor, who would not find improvement 
in their health and enjoyment of life from 
keeping his or her mouth shut.

Judges have, from time to time, been 
overheard to make similar comments to 
counsel about the beneficial effect that 
keeping their mouth shut would have on 
their own client’s case. 

In sum, McKeown’s advice is to breathe 
through the nose at all times, day and night, 
during training and while asleep, the only 
exception being a short period of mouth 
breathing during intense exercise. To loosely 
paraphrase Catlin’s concluding comments 
in Shut Your Mouth and Save Your Life – 
without intending any offence – maybe try 
keeping your mouth shut more often. 

Sean O’Brien

Assessment of Damages for Personal 
Injury and Death (5th edition) 

Harold Luntz and  
Sirko Harder (LexisNexis, 2021)

It is almost 20 years since the last edition 
of Prof Luntz’s Assessment of Damages for 
Personal Injury and Death was published. 
That edition, published in 2002, preceded 
(just) the enactment throughout Australia of 
reform legislation that has had a profound 
effect on the law governing awards of 
damages for personal injury.

As a stop-gap measure in 2006, LexisNexis 
published a new book that followed the 
structure of Chapter 1 (then entitled General 
Principles, but now re-named Basic Principles), 
updating those general principles insofar as 
they were affected by those legislative reforms. 
Now, the task of updating the whole of the 
original work has been completed.

Prof Luntz frankly acknowledges this will 
be the last edition under his authorship, and 
as the first step in handing over the reins 
is joined by Dr Sirko Harder. In the Joint 
Preface the authors note that the book has 
been updated to 'at least' the end of 2018, 
although in some chapters reference has been 
made to caselaw and academic commentary 
from 2019 and 2020. 

In general terms, the book follows the 
structure of previous editions, although a 
number of changes have been implemented 
to reflect some of the statutory reforms. 
Thus, the previous chapter known as 
'Causation and Remoteness of Damage' 
has been renamed 'Factual Causation 
and Scope of Liability' and has internally 
been restructured to better reflect the 
statutory structure. There is an entirely new 

chapter dealing with damages in respect of 
Gratuitous Services; a new section on choice-
of-law rules; and a new section on judicial 
review of administrative decision-making in 
the context of statutory motor accident and 
workplace compensation schemes.

The text is over 1,100 pages long. Prof Luntz 
explains in his Personal Preface that he was 
reluctant to cull the pre-legislative learning 
developed in previous editions because (a) it 
remains relevant to the understanding of the 
modern cases and legislation, and (b) because 
the work began as an academic study, and 
he wished to retain that aspect of the text. 
He notes that the question of whether his 
'reluctance has gone too far is for others to 
judge'. Readers will perhaps be grateful that 
although in the drafting 'Dr Harder has 
even referred at times to decisions of District 
and County Court', Prof Luntz has 'cut 
most of these out as [he] believe[s] they have 
no authority at all, even if they do provide 
occasional illustrations'. Nonetheless, the 
book has grown by about two-thirds over the 
previous edition.

As with previous editions, this is much more 
than a collection of the relevant caselaw. It 
came into existence as a work of scholarship, 
and very much remains so in this edition. 
Despite this, it has long been an approachable 
and indispensable resource for the practitioner, 
and Prof Luntz and Dr Harder are to be 
thanked for compiling this updated work.

Dominic Villa SC
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Australian Jurists  
and Christianity 

Geoff Lindsay and Wayne Hudson  
(Federation Press, 2021)

This excellent edited collection of essays 
examines ‘the influence of Christianity 
on the development of Australian law 
and society’ (p 1), through a series 
of biographical studies of living and 
historical Australian jurists’ personal and 
intellectual engagement with Christianity. 
In doing so, the book defines its terms 
of reference broadly. Some of its subjects 
(like Sir James Stephen) lived all or most 
of their lives outside Australia; some of 
its subjects (like Lachlan Macquarie and 
Eddie Mabo) were not lawyers; and some 
of its subjects (like Gough Whitlam) were 
not ‘Christian believer[s] in a conventional 
or doctrinaire sense’ (p 191). All of 
these ‘jurists’, however, are ‘persons of 
interest who have made a contribution, 
throughout Australia’s colonial period and 
coming of age, to the development of the 
nation’ (p 2) – and their views of each on 
law, governance and society were shaped 
by Christian traditions.

The collection’s authors are similarly 
drawn from a diverse range of professional 
backgrounds and disciplines. Of the 
biographies of figures associated with 
colonial Australia: Dame Marie Bashir 
sketches her predecessor Lachlan 
Macquarie’s formative experiences and 
reform agenda, while Stephen Tong and 
Robert Tong place civil servant James 
Stephen in the context of the Clapham 
Sect and nineteenth-century English 

evangelism. Roy Williams provides a 
lively assessment of Richard Bourke; John 
Kennedy McLaughlin explains the career 
of John Hubert Plunkett by reference to his 
Irish origins; and Marion Maddox analyses 
the career and ideological underpinnings 
of George Higinbotham within the frame 
of ‘nineteenth-century liberal Christianity’ 
(p 83).

Of biographies of figures associated with 
Federation, Simon Chapple provides a 
nuanced assessment of Sir Samuel Griffith’s 
legal career, reading his judgments by 
reference to his keen feeling for ‘the human 
side of the law’ and the practical social 
outcomes of his work (p 98). Richard 
Ely’s chapter on Andrew Inglis Clark is an 
engaging account of the influences on his 
subject’s ideological stance, while Stuart 
Macintyre’s account of H. B. Higgins 
(a highlight of the collection) identifies 
Higgins’ sense of moral purpose (expressed 
through his formulation of a living wage 
in the Harvester judgment) with his ‘civil 
religion’, and his sense of citizenship as a 
form of divine service (p 123). Stephen 
Free SC’s chapter provides a fascinating 
account of Alfred Deakin’s ‘rich and eclectic’ 
spiritual life (p 125), in which Deakin 
sought meaning and fulfilment through his 
embrace of spiritualism.

Beyond Federation, Tony Cunneen 
studies Edith Cowan in the context of 
her times, as a figure who ‘bridged the 

gap between colonial and post-colonial 
Australia’ and drew upon nineteenth-
century Christianity’s ‘imperative for social 
improvement’ (p 144). Peter Applegarth 
explains the jurisprudence and the ‘humane 
and progressive instincts’ (p 155) of Lord 
Atkin by reference to his deep Christian 
convictions, while Anne Henderson’s 
account of Robert Menzies seeks to elevate 
its subject’s contributions as a jurist (often 
ignored in favour of his political successes). 
Carol Webster SC (on Victor Windeyer) and 
Susan Magarey (on Roma Mitchell) similarly 
seek to situate their subjects (perhaps better 
known for their historical significance) as 
jurists and practitioners.

James McComish’s chapter on Whitlam, 
another highlight, discusses its subject’s 
lifelong fascination with Christian belief, 
ritual and tradition (as a self-professed 
‘fellow traveller’ with Christianity) (p 
194). Mandy Tibbey (on Ronald Wilson) 
and Rowena Armstrong (on Robin 
Sharwood) analyse their subjects’ parallel 
careers in law and as senior figures in their 
respective churches, while Esther Li Ean 
Khoo’s study of Christopher Weeramantry 
(of the Supreme Court of Sri Lanka, 
the University of Melbourne and the 
International Court of Justice) is an 
exceptional assessment of an idiosyncratic 
scholar. Kevin Smith’s chapter on Eddie 
Mabo is similarly an interesting and 
involving account of its subject, explained 
by reference to the history and customs of 
the Meriam people.

Of modern figures, Patrick Keyzer 
(on Gerard Brennan), Acting Justice 
Arthur Emmett (on William Deane) and 
Michael Pelly (on Murray Gleeson) closely 
examine their subjects’ legal reasoning 
and contributions to the High Court; 
Nicolas Kirby’s study of Michael Kirby 
is a remarkable and ultimately moving 
account; and Johnny Sorras provides an 
interesting and extensively-researched 
account of the political and legal life of 
Judge John Hatzistergos.

This book is a trove of historical and legal 
analysis, enriched by the wide-ranging 
experiences and perspectives of its authors. 
It is a welcome contribution to ongoing 
efforts to define both ‘religion’ and ‘law’ 
in the Australian context (p 313), and to 
explain the role of religion in Australian 
life more broadly. Its concluding list of 
topics for further inquiry (pp 315-318) 
will hopefully spur further projects in a 
similar vein.

Douglas McDonald-Norman

DOCUMENTPODCASTMOBOOK
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A Drink at the Bar  
– A memoir of crime, justice and 

overcoming personal demons
Graham Boal QC

Ask a sample group of practising barristers 
how they do what they do, and I have no 
doubt that almost all will acknowledge that 
the intellectual stimulation of life at the Bar 
can sometimes be outweighed by the stress, 
pressure and sense of isolation that comes 
from being a sole practitioner.

This book is a fearless account of 
achieving and maintaining a successful 
career in the legal profession, while 
simultaneously battling inner conflicts. I 
recommend it to all who sometimes wonder 
how to keep going. 

The author is a former colleague of mine 
from chambers in London, later a judge, 
now retired. 

Graham Boal QC was a highly successful 
and well-known barrister specialising 
in crime. He was also my ‘professional 
grandfather’, being my pupil-master’s 
pupil-master. 

Graham was an outstanding barrister; 
literally a legend in his own lifetime – 
polished, urbane and a leader within the 
profession. As is clear from this memoir, 
he maintains strong views about the 
role of a barrister. He remains a staunch 
advocate of the cab rank rule. He is also a 
fearless supporter of the right to a fair trial, 
including the concept that in order for the 

criminal justice system to operate fairly to 
both prosecution and defence, it must be 
adequately funded.

Graham was a model of that other great 
cornerstone of the Bar; collegiality. Despite 
being immensely busy, he was accessible 
to junior members of the profession. On a 
personal note, Graham was instrumental 
in supporting me on my own career path, 
encouraging me to follow in his footsteps 
and accept an appointment as Treasury 
Counsel. ‘TC’ is a very demanding role, 
prosecuting serious cases, often under the 
intense gaze of the media. The criminal 
bar in the UK in the late 1980s/early 90s 
was extremely busy. We were in court every 
single day, unless we could persuade our 
clerks to keep us out in order to have time 
to prepare for the next case. Needless to 
say, although TC cases were interesting, 
they were complex and difficult. The 
accompanying pressure and stress was 
immense. At that time there were not many 
women at the Bar, certainly not practising 
in crime. The Bar was still a predominantly 
male, private school and Oxbridge educated 
profession. A private income was often 
necessary to even make a start. I had none of 
those things and plenty of misgivings about 
trying to joining such an elite ‘club’. When 

I was under consideration for the role, there 
had only ever been two previous female 
appointments to TC. The prospect was 
exciting, flattering and terrifying in equal 
measures. Graham’s mentoring through the 
process was invaluable and a great lesson in 
the importance of collegiality.

Despite our connection, I had no idea 
until I read this memoir of Graham’s life 
at the Bar and on the Bench that he had 
suffered from alcoholism and depression. 
Both were very prevalent issues among 
barristers in those days and probably still 
are. It was common practice among those 
of us practising at the criminal Bar, if not 
a ritual, to decompress after a big day in 
court by going to the many pubs and bars 
around the Temple with fellow barristers to 
debrief over many, many drinks, often late 
into the night. 

This is a very candid and revealing 
account of addiction and mental health 
issues which plague so many practitioners 
in this profession. Graham was the first 
person from whom I heard the expression 
‘imposter syndrome’ in describing how he 
felt much of the time. This immediately 
struck a chord with me, but was also 
amazing to hear, as he was then at the 
height of his career and always appeared 
completely unfazed and master of his 
brief. From reading this book I think our 
discussion on imposter syndrome must 
have been around the time he had first 
come out of residential rehab, where no 
doubt he had been made aware for the first 
time his feelings were shared by others and 
had an actual label.

His legal anecdotes and pen portraits may 
not mean much to people outside of the 
London bar as it was in those days, but his 
account of struggling with inner demons 
may make barristers with similar issues 
realise they are not alone, and certainly not 
the first.

I hope I haven’t made it sound too 
gloomy! It is very readable and much of it 
very amusing. Along the way he also makes 
some pointed comments about the parlous 
state of the criminal justice system in the 
UK nowadays, having been effectively 
dismantled by successive governments. 
I think those remarks will resonate with 
barristers everywhere.

Jocelyn Sparks

DOCUMENTPODCASTMOBOOK
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Bullfry in a 'clean, well-lighted place'

'The legal representatives and 
witnesses should ensure that 
for the duration of the hearing, 

they utilise a quiet, well-illuminated space': 
para [36] of the Protocol for remote hearings 
(emphasis supplied).

'If I’m out of my mind it’s all right by me', 
thought Jack Bullfry. 'I wouldn’t be dead for 
quids'. He was always drawing deep on that 
well-spring of toploftiness as he meandered 
up Macquarie Street, even in the depths of 
a COVID mid-winter. 'Eternity will be an 
awfully long time, particularly towards the 
end'. For just that reason he always sought 
to live sub specie aeternitatis and to abjure the 
lurking invitation to depression which went 
under a number of different names: taedium 
vitae – sloth – accidia – Weltschmerz.

But how to fight that ever present 
danger off? 

The ancients had two simple maxims 
constantly in mind. First: sufficit diei malitia 
sua – Sufficient to the day is the evil thereto! 
Or to put it in Bullfryian terms – don’t sweat 
the small stuff – and remember, it’s all small 
stuff. Avoid agonising over submissions for 
hours on end; make sure that the perfect is 
not the enemy of the forensically serviceable; 
get the damn document into the court by 
electronic filing on time; if you have one 
perfectly good authority from Sir Owen 
Dixon set it out, and don’t waste another two 
hours showing it originated in an obscure 
dictum of Lord St Leonards.

Secondly, ne quid nimis – Pace yourself! 
Don’t overdo it! If you have had two glasses 
of Barolo, savour them, and don’t finish the 
bottle. If you have put in three hours at the 
desk, get up and walk twice around Hyde 
Park. Remember: you can only enjoy the 
devoted attention of one inamorata at a time, 
nor do you need more than one residence, or 
motor car. 

But why was the practice of law such 
a stressful occupation? Luckily, although 
Bullfry always kept a plentiful supply of 
Barolo in his armoire, no more dangerous 
drugs were available on the premises 
(bearing in mind Rule No 2).

The law is a harsh mistress. It was a 
wonderful thing to compose men’s quarrels 
– but Bullfry sadly was not an amiable 
compositeur! To the contrary, he was daily 
engaged in a mano a mano struggle with a 

doughty opponent whose only aim was to 
destroy his case. That was the entire problem 
of practice at the Bar in terms of the stress 
involved in one short, paradoxical sentence. 

Of course, if a matter could be resolved by 
negotiation it should be – but the only reason 
for a complex system of legal rules in which an 
advocate could operate was to have a judicial 
ruling after full argument and detailed evidence 
as the ultimate besom. If legal process drifted 
entirely into a quest for empathy, then the Cadi 
and his palm-tree beckoned, and there would 
be no need for argument, or the Bar at all.

Practice at the Bar when the fish are 
running is unrelenting; there is no end to the 
amount of labour which can be bestowed on 
'working a case up' whether that involved 
research, preparing a submission, or actually 
appearing in court. (Even simply listening to 
cross-examination, crouching like a leopard 
in the tree about to pounce as soon as an 
objectionable question was asked, could be 
exhausting over an entire day.) 

And yet, every advocate fears the 'gap' in the 
diary – there is a constant temptation to 'book 
up' for months in advance if possible. Bullfry 
remembered the story Walter Monckton 
told about Sir John Simon. He was one of 
the juniors in an international arbitration 
which had run for 23 consecutive days; the 
matter concluded at lunchtime and the 'team' 
approached Sir John with a view to a modest 
lunch. As they did, they heard him turn to his 
clerk and say: 'What is the next case, Ronald?'

In every matter a well-trained opponent, 
well-fortified by solicitorial support, aimed 
only (within the confines of complex rules) 
to destroy your case. No question here of a 
career replete with the spiritual uplift of safely 
delivering a new baby, to the delight of all; 
no question of assisting an ageing veteran to 
spend his last days in comfort and dignity; 
no question of teaching young children 
to read or write, or tie their shoelaces. No, 
only the quotidian cynicism engendered by 
(usually) a fight about some sum of money 
or other property – of importance only to the 
well-funded participants on either side in the 
barney, to whom sufficient was never enough. 

And yet, sadly, in this ultimately fruitless 
endeavour, no one was indispensable. 

'We are very sorry to hear that the 
Barolo has finally caught up with 
Mr Bullfry and wish him all the best. 

Please take the three trolleys in the 
corner of his room immediately to the 
Fourth Floor where Ms Blatly’s clerk is 
waiting for them.' 

At the end, when the Vale notice hit 
In Brief, only two questions: 

'Did you hear about Jack? What a way to 
go! Taken at the flood in the District Court 
after he was non-suited. When’s the funeral, 
and who’s getting his room?'

Even if the room was a 'clean and 
well-lighted' place, recognise that staying 
immured in a windowless office, under 
fluorescent lighting, and without company, 
for 10 hours a day does not conduce to 
health, either physical or mental. 

Bullfry recalled a conference with the 
top commercial silk many years before. 
He had reached the leader at 8:30 p.m. to 
seek his advice on a difficult set-off issue to 
be pleaded in the Commercial List on the 
morrow – the chief difficulty being that the 
basis for the set-off was 'fragile' indeed. His 
leader greeted him with his usual warmth 
and immediately offered Bullfry two inches 
of neat whisky to match his own libation. 
They turned to the matter in hand and 
discussed the twists and turns and other 
ambages of it for half an hour. 

At the end, the leader had rasped: 'I’ve 
been told my doctor to take three laps of 
Hyde Park every morning; so if there is a 
difficulty, stand it in the List and I will come 
up'. But he acted on the medical advice too 
late; he was struck down in his prime.

Consider the sunk cost of force feeding of 
the facts down one’s throat, like a foie gras 
goose, all of which was vital to produce an 
'artefact' (to quote Learned Hand J), good 
for here and now, but ultimately of no 
consequence at all to anybody. Factor in the 
sport’s days and school assemblies missed; 
the parties with old friends foregone; the 
ageing relatives unvisited. 

Spenser’s classic lines on legal conflict 
came immediately to mind:

Full  little knowest thou, that hast 
not tried,
What hell it is, in suing long to bide:
To loose good dayes that might be 
better spent;
To waste long nights in pensive 
discontent.
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Bullfry looked again, doubtingly, at the 
Remote Hearing Protocol. Had its author 
been channelling an early Hemingway? On 
one reading it contained a possible felo de se 
'trigger', Hemingway’s famous short story, 
Clean, well-lighted place (1934). There, the 
old abogado, drinking in a wine bar, battles 
his demons. He likes the wine bar – just like 
Chambers it is a 'clean, well-lighted place'! 
More relevantly, it provides a sanctuary 

against the nihilism which otherwise assails 
him on all sides – nada y pues … nada.

The Bar can be a lonely place. Immured 
in a windowless room for ten hours a day, 
wading endlessly through papers and 
submissions. No thought of your fellows 
and the problems which may beset them. 
A member of a rapidly ageing cohort whose 
elastic powers are steadily diminishing. 

Seek out a companion; have a temperate 
lunch (ne quid nimis) – recall the morning’s 
triumph and the days of wine and roses; 
the advocates who have come and gone; the 
latest humorous outing in the District Court 
– keep all in perspective – and remember 
what isn’t small stuff: keeping healthy and 
happy; enjoying the company of family and 
friends; retaining a simple tenacious love of 
doing a good job. BN
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ADVOCATUS - An anonymous Barrister’s perspective

The Real Senior Counsel  
Selection Criteria

It’s that time of year when aspiring junior counsel start considering whether to apply for the honour and recognition of 
appointment as senior counsel, and for the ability to clothe oneself in a gown of silk and the warmth of a long bottom wig.

The NSW Bar Association has published formal guidelines for the appointment of senior counsel. However, 
all senior counsel, regardless of practice area, share qualities that do not appear in these guidelines. The 
existence of these universal characteristics demonstrates that there are other, undisclosed, attributes that 

are given greater weight by the Selection Committee than the advertised qualities of 'learning, skill, 
integrity and honesty, independence and disinterestedness, diligence, experience and leadership.'

Bar News has determined to publish the 'Real Senior Counsel Selection Criteria' for the assistance of all aspiring silks. 

THE REAL SENIOR COUNSEL SELECTION CRITERIA

The principles governing the selection and appointment of those to be designated as Senior Counsel are as follows:

ESSENTIAL CRITERIA

 The qualities required to a high degree before appointment as Silk are:

 a.  Document management: a constitutionally entrenched 
inability to retain any document – paper, native electronic 
file, thumb drive or cloud-stored – given to you by junior 
counsel and/or your instructing solicitor. 

 b.  Internal inconsistency: demonstrated ability to make all of 
the following requests of junior counsel in relation to a single 
set of submissions:

  i.  insert additional detail into the facts, explain the 
underlying principles in greater depth, address the 
dissenting judgment of Justice X, and provide a 
comprehensive response to anticipated arguments on 
grounds (1)(a)-(e), 2(a)-(c) and 3-5; 

  ii.  'lift' the overall persuasiveness of the submissions; and 

  iii.  Simultaneously with the above, make the submissions 
'punchier' and ensure that the submissions are five pages 
shorter than their current length.

 c.  Time management: demonstrated tendency to:

  i.  mis-align conference and court times, such that if junior 
counsel is available at any time except 12pm on Tuesday, 
the Silk-designate must only schedule the conference for 
12pm on Tuesday;

  ii.  forget conference times for all conferences with difficult 
solicitors/ clients, so that in the absence of the Silk-
designate the junior counsel is required to explain to the 
solicitor why the cross-claim/ eighth ground of appeal (as 
suggested by the solicitor) will not be pursued;

  iii.  make unbreakable commitments to attend events at 
the Opera House, fashionable restaurants or a holiday, 
which will necessarily coincide with the occurrence of 
critical events in the case requiring overnight or weekend 
work, such as receipt of unexpected new and damaging 
evidence, receipt of your opponent’s submissions or a 
request from the court for a complex note.
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 d.  Communication skills: demonstrated ability in misdirecting 
your junior counsel. For example:

  i.  informing your junior counsel that they should meet you 
at 9am on the day of the hearing outside the court-room, 
when in fact you require your junior counsel to meet you 
at 7am on the day of the hearing in your chambers; 

  ii.  on acceptance of the brief, promising the junior counsel 
that you can give them 'any time they need' to help 
prepare the case; when in fact you only have 20 minutes 
available between the date that you accept the brief and 
the date that the case is listed for hearing; 

  iii.  assuring junior counsel that the case will only involve 
an hour (or two) of research, when in fact, the junior 
counsel will be required to draft all originating process, 
consider the interaction of three pieces of obscure and 
lengthy Commonwealth legislation, draft all affidavits, 
chronologies and written submissions and appear unled 
in no less than five interlocutory applications at short 
notice; and

  iv.  requiring junior counsel to book a restaurant for dinner 
the night before a regional hearing. Insisting that 'any 
restaurant' will be 'fine' when only a particular Italian 
restaurant (which only takes bookings six months in 
advance) will be satisfactory.

 e.  Work-life balance: demonstrated ability to promote the 
Silk-designate’s domestic and other demands above the 
professional and personal commitments of junior counsel. 

   This criteria would be met if, for instance, the Silk-designate 
cancels a conference at short notice because the Silk-
designate has a new puppy which woke the Silk-designate 
repeatedly overnight. (Suitability is met to a high standard 
if the conference is cancelled when junior counsel is already 
in your reception, and junior counsel has left an infant or 
several toddlers in the care of a highly paid nanny to attend 
the conference.) 

 f.  The Royal 'we': ability to deploy the Royal 'we' (to 
refer exclusively to your junior counsel) in a variety of 
circumstances. The following guidance is provided as 
satisfactory for the purposes of this criteria:

  i  'Your Honour, it may be helpful to the court if we provide 
a note that outlines the comparative jurisprudence both 
within Australia, and internationally. We are happy to 
provide that note before 9am tomorrow.' 

  ii  To your instructing solicitor: 'We can provide the advice 
sought (a complete review of the interaction between the 
Family Law Act, Superannuation legislation, and various 
domestic and international tax rulings) within 24 hours'. 

   This criteria will also be met where the Silk-designate 
demonstrates an ability to discern circumstances where the 
use of the Royal 'we' is not appropriate. Specifically, the Royal 
'we' should not be used when referring to the submissions/ 
advice/ note after its completion by the junior. 

   This latter criteria will be met to a high standard if, months 
or years later, the Silk-designate regales the junior counsel 
with an anecdote relating to the case, without recalling the 
junior counsel’s involvement in the case at all.

 g.  Research 'guidance': the Silk-designate should have 
demonstrated experience in decisively misdirecting junior 
counsel in locating relevant authority. For instance, 'There is 
a case called Connor or maybe Connelly and it is from 1983 
and it is about fiduciary duty; can you turn it up for me?', 
meaning 'The case is called Parker and it is from 1997 and it 
is about trusts.' 

 h.  General high maintenance needs: This may be demonstrated, 
for example, in orders for coffee and/ or food. In particular, the 
Silk-designate will be ineligible for appointment if their coffee 
order is a flat white (with no instructions regarding cup size, milk 
choice or temperature); or if they order a sandwich straight from 
the menu with no complicated variation (as to toasting, bread  
or condiments).

BN

Bar News wishes all applicants for Silk in 2021 all the best, and hopes that the 
publication of this hitherto confidential document is of assistance to all.
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THE FURIES

They say that comedy is tragedy plus time. There is certainly 
plenty of tragedy currently surrounding us, what with 
mounting case numbers, New South Wales into its fourth 

week of lockdown and counting, plus Victoria and South Australia 
just starting theirs. However, it is difficult to know if, by the time 
Bar News goes to print, this will be a passing phase and therefore 
something to be made light of, or whether it heralds something far 
worse in which case any humour will be in poor taste. Luckily, this 
is a serious column earnestly dispensing ethical advice with zero 
attempt at humour. But even now, as Australia holds its collective 
breath, how do we, the Furies, know our advice will hold true once 
circumstances allow us all, collectively, to exhale? The simple truth 
is, we do not. And so, to future proof our advice, we have envisaged 
three scenarios, each as likely as the others, with the hope that our 
advice may remain relevant in the event that just one comes to pass.

Scenario One: Australia has undergone a prompt and orderly 
vaccination programme which sees us achieving herd immunity to 
the envy of the world. We open up the country to international travel 
and, joyfully, life and work soon resemble the ‘old’ normal. COVID 
is but a distant memory as we reminisce, around the workplace water 
cooler, about sour dough, zoom and pyjamas as workwear. The only 
thing never mentioned again is home schooling as humanity collectively 
represses its memory about the more traumatic aspects of the pandemic.

Scenario Two: Having failed to keep COVID under control, 
each state secedes from the Commonwealth commencing with 
the Republics of Danandria and Gladysvillia. For a few weeks, 
Western Australia maintains that the 6-foot fence it has constructed 
along its border is for keeping out the rabbits until large signs of 
Rugby League players, wan intellectuals drinking macchiatos and 
removalists appear on it emblazoned with the words 'shoot on sight'. 
The Federation, as we know it, is no more.

Scenario Three: Having continued its investigation into the origins 
of COVID, the WHO inadvertently discovers and then unleashes 
a new strain originating in the White House under the Trump 
administration. At first, only those displaying signs of arrogant 
exceptionalism appear to be susceptible to the new Epsilon strain as it 
rapidly spreads to certain South American and European dictatorships. 
However, just as Australia congratulates itself on being immune, the 
strain mutates to infect those merely exhibiting smug exceptionalism. 
It is not long before most of New South Wales is wiped out, followed 
by Victoria, Queensland and then Western Australia. Those that are 
left descend into a dystopian, Mad Max style existence fighting over 
diminishing food and resources. 

Having now set up the (realistic) parameters upon which we will 
advise, we now turn to an urgent issue which has been presented 
to us in one form or another from many people and, in relation to 
which, and for efficiency’s sake, we select just one question to answer.

Question: We are all now accustomed to complying with the 
requirements of various registry staff and associates to ensure that all 
household pets and children are out of the room while attending online 
court. Does this embargo also apply to our family rabbit? He is noiseless, 
great company and rarely exhibits his nether regions to the camera 
unlike some cats I know (although I admit he can sever a computer 
cable in seconds with his teeth). Similarly, if I inadvertently replace 
my own face with that of a rabbit while appearing in online court and 
say ‘Your Honour, I’m not a rabbit’, will it bring me immediate global 
fame and notoriety?

Assuming Scenario One applies: You are obviously one of a sad, 
delusional rump of WFHers who refuse to accept that the pandemic 
is now over. It is time to take off your ugg boots, squeeze your feet into 
some uncomfortable leather shoes and take the first step outside to 
re-join your colleagues. Your continued attempts to appear online in 
court do your clients, now stranded at court and defenceless, as well 
as yourself, no favours. Your inadvertent use of the rabbit filter face 
while in full robes does the rounds of twitter for a few hours before 
being added to the growing pile of evidence for your disciplinary 
proceedings at which you also fail to appear in person. In your stead, 
the rabbit appears and, thanks to its regular appearances with you 
online, musters passable submissions in your defence resulting in it, 
but not you, holding a practising certificate. 

Assuming Scenario Two applies: After a long and bitter civil 
war for which Western Australia seems to have been suspiciously 
well prepared, Viceroy McGowan takes control of the Federation. 
The rabbit becomes the symbol of resistance among the south-eastern 
states. Your repeated rabbit friendly online appearances mark you as 
a sympathiser. Good luck!

Assuming Scenario Three applies: What? Are you crazy? Taking 
up the precious, dwindling energy reserves to advertise to the world 
that you have a ready, available plump source of fresh meat? Have 
you not read Cormac McCarthy’s The Road, which is now peddled 
on the underground as a survival handbook? After a mob threatens 
to beat down your door, you escape with your precious rabbit along 
the back roads to warmer climes where you hope to find sanctuary. 
Using up the last of your strength, you get as far as Byron Bay where 
you find a commune which assures you that they are vegan. As you 
take your dying breath, happy in the knowledge you have brought 
your rabbit somewhere safe, the unmistakable aromas of a pinot noir 
reduction reach your olfactory senses which, too late, you recall is an 
excellent accompaniment to pan-seared rabbit. 

Advice: In no scenario is it advisable for your rabbit to be in the same 
room with you in your online court appearances. The registry staff 
and associates are correct. We advise you to follow their prescient 
and sage instructions at all times.






