
I ndigenous2 communities are important 
stakeholders in climate litigation, both 
because they are disproportionately 

affected by climate change due to their 
connection to their land and dependence 
on their ecosystems and their expertise 
arising from at least 65,000 years of caring 
for such ecosystems in Australia. It is no 
surprise then that Indigenous plaintiffs are 
increasingly deploying strategic litigation 
to attempt to mitigate, and adapt to, the 
impacts of climate change. What may be 
more surprising is the level of success these 
litigants are having.

Strategic litigation (selecting and bringing 
a case to the courtroom with the goal of 
creating broader changes in society) aimed 
at mitigating, or adapting to, the impacts of 
climate change has seen an extraordinary 
rise over the last decade. Such litigation 
seeks to do more than simply validate the 
legal rights of a party. For example, the 
litigation in Sharma,3 opened up a public 
conversation about the Government’s 
climate policy, tested for truth by leading 
uncontested scientific evidence contrary 
to some Government claims and aimed to 
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establish a new duty in tort that could form 
the basis of a new strand of litigation.

How such litigation is conducted is 
important. Doing it poorly can reinforce 
rather than reform the systems you are 
seeking to change. A particular critique 
relevant for Indigenous-led climate 
litigation is the risk of ‘professional lawyers’ 
prioritising their institutional training and 
expertise over the lived experience of 
their clients or failing to recognise where 
their clients may actively contribute 
their expertise to such litigation,4 in 
effect silencing the communities they 
are seeking to empower. Story and story-
telling approaches are also central to such 
litigation, including recognition of the 
power that comes from clients being given a 
platform to speak in their voices about their 
lived experiences.5

Finally, winning is also a more complex 
question given that losing a court case might 
nonetheless deliver the strategic aim of the 
case (for example, where a piece of litigation 
is brought to demonstrate a deficiency in 
law, a loss is necessary to accomplishing 
that aim’).

Within the global rise of Indigenous-led 
climate litigation, we have seen Indigenous 
communities combine both a ‘a wide range 
of constitutional and fundamental human 
rights’ drawn from non-Indigenous legal 
systems with their own lore/law in the 
form of a ‘solid jurisprudence of Indigenous 
protection’. Of particular potency has 
been the use of litigation by Indigenous 
communities seeking to enforce their rights 
to free, prior and informed consent to 
climate change adaptation measures (for 
example, in the building of windfarms,6 
dams7 and (successfully) against government 
approval of a solar farm on culturally 
significant land).8 It has been Indigenous 
nations on this continent who have most 
recently demonstrated the potency of such 
litigation however.

Actions by Torres Strait 
Islander litigants
Torres Strait Islander plaintiffs have brought 
two novel pieces of litigation criticising 

the failure of the Australian government 
both to mitigate climate change impacts 
through policy directed to the reduction 
of greenhouse emissions, and to assist the 
Torres Strait Islands to adapt to the impacts 
of climate change, most notably, inundation 
into the islands as a result of rising sea levels.

In May 2019, Daniel Billy and others 
filed a complaint to the United Nations (on 
their behalf and that of their respective 
children) alleging that changes in weather 
patterns caused by climate change impacted 
negatively on their traditional way of life, 
culture and livelihoods. The complaint 
further alleged that Australia’s insufficient 
climate mitigation targets, and a general 
failure to cease to promote fossil fuel 
extraction and use, contributed to climate 
change. The complaint was the ‘first legal 
action grounded in human rights brought by 
climate-vulnerable inhabitants of low-lying 
islands against a nation-state’.9

In September 2022, the United Nations 
Human Rights Committee (UNHCR) handed 
down a ground-breaking judgment holding 
that Australia had failed to ‘discharge its 
positive obligation to implement adequate 
adaptation measures to protect the… home, 
private life and family’ of the complainants.10 
Surprisingly, the UNHCR also recommended 
that Australia pay compensation. The 
decision broke new international law 
ground: firstly, because it was the first 
finding that Indigenous peoples’ right to 
culture was at risk from climate change, 
and secondly as the first finding by a UN 
body that a State had violated human rights 
through inadequate climate policy. It was 
also a resounding rejection of States’ often 
invoked defence that their particular climate 
policy represented a ‘drop in the ocean’ of 
global emissions.

After filing the UN complaint, but before 
the Committee’s decision, members of 
the Torres Strait community also filed 
a representative proceedings in the 
Federal Court of Australia alleging that 
the Commonwealth both owed, and had 
breached, a duty to take reasonable steps to 
protect them, their culture and traditional 
way of life, and their environment, from 
harms caused by climate change. The breach 
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is said to arise from the Government’s 
adoption of emissions targets that are 
inconsistent with the best available science. 
As part of the conduct of that matter, the 
plaintiffs also successfully sought an order 
for the court to take evidence on Country. 
The complaint seeks damages, injunctive 
relief and declarations recognising the 
alleged duty.11 The matter is yet to be heard.

Actions by Tiwi Island litigants
The traditional owners of the Tiwi Islands 
have instituted multiple pieces of litigation 
to resist the building of Santos’ Barossa gas 
project in the Timor Sea, and increasingly 
look like they will win that struggle. The 
project received approval from the regulator 
in March 2022, and community members 
swung into action. The first salvo was fired 
in April 2022 when an Indigenous group 
from the Tiwi Islands and Larrakia country12 

sought an injunction in domestic courts 
in South Korea seeking injunctive relief to 
block the country’s export credit agencies 
from funding an associated deep-sea gas 
pipeline for the project, citing a lack of free, 
prior and informed consent.13 The case 
had an immediate effect when the South 
Korean government reportedly pulled the 
handbrake ‘on part of a mammoth $US700 
million investment into the controversial 
Barossa gas project’.14

Shortly after, in June 2022, Munupi Senior 
Lawman Dennis Tipakalippa challenged 
the approval on the basis of a failure of 
consultation with traditional owners.15 As 
part of those substantive proceedings, 
in July 2022, Mr Tippakalippa sought an 
interlocutory injunction ‘to prevent drilling 
until the matter is heard’.16 That application 
was dismissed, with the court citing Santos’ 
evidence that any delay to drilling would 
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to conduct construction on the associated 
pipeline pending an underwater cultural 
heritage assessment20 and in April 2023, 
Mr Tipakalippa and others again targeted 
the financing of the project, lodging a 
human rights complaint with 12 banks 
through their internal ‘grievance processes’ 
over their involvement in the project.21 
At the same time, legal complaints were 
sent to 20 superannuation funds by 
lawyers for traditional owners accusing 
the funds of ‘deficiencies in accordance 
with international human rights principles 
and fiduciary obligations to act in the 
best financial interests of members and 
with the requisite degree of care, skill and 
diligence’.22 All of this is of course against the 
backdrop of expected increasing costs for 
the project as a result of the Commonwealth 
Government’s safeguard mechanism.23

These cases demonstrate effective, 
ground-breaking litigation led by Indigenous 
communities on this continent, and they 
could be only the start. Central stakeholders 
in the climate, with hundreds of years of 

experience seeking change in legal terrains 
too often hostile to their knowledges and 
self-determination, Indigenous communities 
also have advantages as strategic litigants. 
They have a recognised unique status with 
regard to standing24 and potentially potent 
rights and interests. For example, the recent 
recognition of the right to a ‘clean, healthy 
and sustainable environment’ as customary 
international law25 would appear to provide 
a ‘hook’ for remedies under Section 9 of 
the Racial Discrimination Act 1975 (Cth). 
Similarly, domestic and international laws 
or policies relating to cultural heritage, 
sacred sites, land rights, native title and, 
increasingly, free, prior and informed 
consent, all provide potential avenues for 
Indigenous-led climate litigation.26 Further, 
an increasing focus on both director’s duties 
and sustainable finance taxonomies is fertile 
ground for challenges to project funding.

Though patently unfair given they did 
not cause the crisis, it may be that old 
knowledges are the best hope we have for a 
new future. BN

cause ‘‘a daily loss in the order of hundreds 
of thousands of dollars’ and prejudicially 
impact scheduled work on the project’.17 
However, ultimately Mr Tippakalippa 
succeeded, both at first instance and on 
appeal. On the day Santos’ appeal against 
the first instance judgment was dismissed, 
Santos released a statement to the ASX 
declaring that ‘Santos does not anticipate 
any material cost or schedule impact’ as 
a result of the judgment.18 That may have 
been a mistake. Solicitors acting for the 
Environment Centre of NT subsequently 
wrote to ASIC and the ASX asking them 
to investigate the statements, alleging 
an ‘inconsistency’ between the evidence 
provided on the injunction hearing and the 
ASX statement.19

In the meantime, obstacles continue 
to arise. In January following a direction 
from the Regulator, Santos undertook not 
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