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The works range in style from traditional to 
contemporary and include ceramics, printmak-
ing, painting, drawing, sculpture, mixed media, 
photography and fibre art. Produced between 
1984 and 2002, they have been created by a 

range of artists from those working in remote 
desert communities who did not meet a white 
man until they were adults, to urban artists 
who have never seen their traditional lands. 

 
FEATURES 
Consultation on the Definition of a Char-
ity 
 
By Serica Mackay 

Over the past eighteen months, the Native 
Title Research Unit has received a number of 
inquiries regarding the tax status of native 
title bodies.  Although traditionally these 
bodies have been regarded as charities or 
public benevolent institutions (PBI’s) for tax 
purposes, recent decisions of the Australian  
Tax Office and the Supreme Court (North-
ern Territory) have produced conflicting in-
terpretations of the legislation and the 
common law. 
 
Coinciding with this, the Federal Govern-
ment has recently released the Draft Charities 
Bill in an attempt to codify the common law 
on the definition of charities.  The Draft 
Charities Bill is part of the Government’s 
response to the Report of the Inquiry into 
the Definition of Charities and Related Or-
ganisations.  The Board of Taxation, an inde-
pendent, non-statutory body established to 
advise the government on the development 
and implementation of taxation legi slation, 
sought submissions on the workability of the 
draft legislation. 
 
AIATSIS, the Central and Northern Land 
Councils and the South West Aboriginal 
Land and Sea Council, (SWALSC), have en-
tered a submission to the Board of Taxation’s 
consultation on the definition of a charity.  
The AIATSIS submission is intended to 
highlight and discuss points of the draft bill 
that would be relevant to all native title bod-
ies.   
 
Although the Draft Charities Bill does not 
attempt to change the law (it seeks to put the  
existing common law definition of charity 
into legislative form), there are problems with 
the common law definition that will carry  

over into the legislative definition and these 
require comment. 
 
Briefly, the NTRU discussed five main issues 
relevant to native title bodies in relation to the 
Draft Charities Bill.  First, the Draft Charities 
Bill contains a specific reference to political 
advocacy as a disqualifying purpose where it is 
more than ancillary to the dominant purpose 
of the charitable entity.  However, any number 
of activities may be considered a disqualifying 
purpose where they are more than ancillary to 
the dominant purpose of the charity and it is 
unnecessary to specifically mention political 
activity in the legislation.  This is particularly 
concerning for Indigenous land councils and 
native title bodies who often act as representa-
tives of community interests and comment on 
government policy and legislation.  The inclu-
sion of public advocacy as a disqualifying pur-
pose may excessively discourage entities from 
seeking charitable status or commenting on 
policy or law even where it is in the interests of 
the people they seek to help.   
 
Second, the inclusion of a charitable purpose 
that is ‘for the benefit of the community’ is 
desirable as it is at present relatively undefined 
and open ended.  In particular, this charitable 
purpose may be of benefit to native title bodies 
who could argue that the restoration and man-
agement of land is ‘for the benefit of the 
community’.  
 
Third, the requirement that the dominant pur-
pose of a charity be altruistic in order to satisfy 
the public benefit test may require an emo-
tional and obligational distance between the 
donor and the beneficiary.  This may be a 
problem for Indigenous charitable entities 
where an emotional or functional relationship 
often exists between the entity and its benefici-
aries.   
 
Fourth, the ‘dominant purpose test’ that is the 
basis of the common law definition of a char-
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ity has been particularly problematic for na-
tive title bodies whose statutory functions 
have prevented it from being considered 
‘charitable’.  Statutory functions should not 
necessarily preclude an entity from being 
considered charitable and our submission 
suggested a specific provision in the Draft 
Charities Bill to this effect. 
 
Finally, Indigenous charitable organisations 
should satisfy the ‘public benefit test’ in the 
Draft Charities Bill because they provide a 
charitable service to Indigenous people, who 
have been recognised as a disadvantaged sec-
tion of the community. 
 
The Central and Northern Land Council’s 
submission discusses two main areas of con-
cern.  The first regards the characterisation of 
the Land Councils as a Public Benevolent 
Institution (PBI).  The Land Council’s con-
sider it desirable that the Draft Bill does not 
seek to codify the definition of a PBI as this 
has already been clarified by the recent deci-
sion of the Northern Territory Court of Ap-
peal.  Secondly, the Land Council’s share 
AIATSIS’s concern that the specific refer-
ence to political advocacy as a disqualifying 

purpose is unnecessary and may unintention-
ally restrict the common law position or lead 
to litigation.  
 
The South West Aboriginal Land and Sea 
Council (SWALSC’s) submission identifies a 
number of problems that could arise from in-
consistent interpretations of the Draft Bill.  
SWALSC submit that the absence of any spe-
cific reference to Aboriginal people as a class 
of disadvantaged Australians places organisa-
tions that help to relieve their plight in a vul-
nerable position.  SWALSC’s submission 
recommends that the Draft Bill ought to be 
amended to include the Advancement of Abo-
riginal people as a charitable purpose; to in-
clude a provision that Aboriginal people (by 
any grouping of family or regional member-
ship) comprise a sufficient section of the gen-
eral community for recognition as a public 
benefit; and finally, that any attempt by Abo-
riginal entities to change the law or govern-
ment policy is not a disqualifying purpose.   
 
Information about the Tax Board Consultation 
and a copy of The Draft Charities Bill can be 
found at www.taxboard.gov.au 

 
KLC Celebrations

By Wayne Bergmann, Executive Direc-
tor, Kimberley Land Council  
 
More than 600 Kimberley traditional owners 
gathered at Wuggubun community in the 
East Kimberley in September to celebrate the 
25th anniversary of the Kimberley Land 
Council. Many of the people who were in-
volved in the first meeting at Noonkanbah in 
1978 were there, and former chairmen spoke 
of their involvement in the organisation. The 
AGMs for the KLC and the Kimberley Law 
and Culture Centre were held, and there was 
dancing and celebrations throughout the 
three-day bush meeting.  
 
The centrepiece was a full-day workshop to 
discuss the future of the KLC and of the land 
rights movement in WA. The meeting en-
dorsed the Wuggubun Statement, which was 
presented to Carol Martin MLA, as the repre-
sentative of the Western Australian Govern-
ment. The statement called on the 

government to work with the KLC and other 
Kimberley organisations on a regional frame-
work to address social, economic and land is-
sues in the Kimberley in an holistic manner.  
 
The call for an integrated approach to land and 
justice issue highlighted one of the recurring 
themes of the Wuggubun meeting: the tension 
between the KLC’s current status as an NTRB, 
and its role as a community organisation with a 
history of representing Aboriginal people in 
the Kimberley. These functions are not always 
easy to reconcile, particularly given the current 
funding pressures on NTRBs.  
 
The KLC was established by Kimberley tradi-
tional owners to represent them in their strug-
gle for land against mining companies, which 
were supported by the state government. The 
organisation played a central role in the pro-
tests against mining at Noonkanbah in the late 
1970s and early 1980s. It continues to repre-
sent traditional owners in relation to heritage 


