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FEATURES 
 
Daniel v State of Western Australia [2003] 
FCA 1425 (05 December 2003) 
 
By Serica Mackay 
 
The Federal Court handed down reasons in 
the initial Daniel decision in July 2003.  At 
that time, a draft determination was released 
outlining the non-exclusive native title rights 
and interests held by the Ngarluma and Yind-
jibarndi peoples.  Parties were given an op-
portunity to respond to the draft 
determination in order to determine whether 
there was inconsistency in the exercise of the 
native title right and the tenure holder’s right 
that would result in extinguishment.  The 
judgment of Nicholson J on 5 December 
2003 provides his findings on these submis-
sions.  This is a brief summary of his find-
ings. 
 
The draft determination included a range of 
non-exclusive native title rights and interest 
held by the Ngarluma and Yindjibarndi peo-
ples such as a right to access (including to 
enter, to travel over and remain), a right to 
camp, build shelters or to live on the area, 
and a rights to engage in ritual and ceremony.   
 
Submissions were made by a range of re-
spondents (including the State of Western 
Australia, the Commonwealth, Telstra and a 
number of mining and farming interests) 
challenging the consistency of nearly all of 
the rights and interests.  In general, the re-
spondents claimed that the exercise of the 
native title right would prevent the tenure 
holder from being able to exercise their right. 
 
In his findings, Nicholson J maintains the 
distinction between the grant of rights that 
are inconsistent with and therefore extinguish 
native title and rights which will merely pre-
vail over native title rights.  In the process, 
his Honour demonstrates a preference for 
finding that the native title and tenure 
holder’s rights could coexist – the native title  
rights yielding to the extent there is overlap 
or clash.  Nicholson J applies the ‘reasonable 
user’ test propounded in Ward and uses it as 
the basis to find that there is no inconsis 

 
tency in a number of instances.  Nicholson J 
held that the relevant test for inconsistency 
where prevailing rights are at issue is whether 
at that location, at that time, the exercise of the 
native title rights would prevent the rights of 
the tenure holding prevailing.   
 
For example, Nicholson J agreed with the 
submission of the native title holders that none 
of the native title rights listed in the draft De-
termination are necessarily inconsistent with 
the rights under jetty licences.  If the jetty li-
cence area is not being used, there is nothing 
inconsistent with native title holders exercising 
their rights, including the right to camp or re-
main on the area.  However, if the area is being 
used the rights under the jetty licence will pre-
vail while those activities are being carried out.   
 
This decision is an important development in 
clarifying what it means to hold native title.  
The application of the ‘reasonable user’ test 
reinforces the status of native title owners as 
co-holders of country.  Although their title 
may be less robust in the face of extinguishing 
acts by the Crown, it is not an empty right 
where it survives. 
 
De Rose v South Australia [2003] FCAFC 
286 (16 December 2003). Yankunytjatjara 
People SC94/2, SG6001/96. 
 
By Dr Lisa Strelein 
 
The applicants in the South Australian De Rose 
Hill case have successfully appealed the deci-
sion of the trial judge, who had determined 
that native title did not exist in relation to the 
claim area because of a loss of the requisite 
connection under s223(1)(b) of the Native Title 
Act 1993 (Cth). The decision of Justice 
O’Loughlin was strongly criticised. His Hon-
our made judgements about the extent to 
which individual applicants had maintained 
their responsibilities under traditional law and 
custom and the extent to which ‘non-
aboriginal factors’ such as employment and 
educational priorities had influenced decisions 
about residence away from the claim area.  The 
trial judge held that in very recent history the 
physical or spiritual connection to the land had 


