
public service’s role would be to imple-
ment the decisions.  

Currently, it is often 
 

the case that the pub-
lic service decides the shape of facilities 

 
l 

land tenure for Indigenous communities 

 
 enacted 

to spell out the mindset of government on 

  
It is urgent that we catch up with North 

merica and South Africa and get to the point 

Native Title 
pdate 

een engaged 
 a range of native title litigation and com-

and services, and then has these deci-
sions/policies rubber stamped by the Ex-
ecutive. The result is not just a failure of 
services to match community needs, but 
tension and animosity between Aboriginal 
people, public service and the Executive. 
We need a less adversarial system and one 
that is more responsive to the wishes of 
Aboriginal people and thus less wasteful. 

All opportunities for providing meaningfu

must also be pursued, in order to hasten 
economic independence. Aboriginal land 
held in trust by governments must be 
handed back, with the capacity for occupi-
ers or traditional owners of these lands to 
enter into joint venture business arrange-
ments (tourism, industry etc). Government 
must also pursue more vigorously the in-
corporation of Aboriginal people in public 
and private regional development projects 
(tourism ventures, mining and exploration, 
national parks, etc) to provide more train-
ing opportunities and skills development, 
jobs, royalties, financial equity, etc. 

If necessary, legislation should be •

Aboriginal issues and provide clear goals 
and guidelines for all stakeholders (public 
service, developers, Indigenous people, 
etc). In Western Australia a fitting title 
would be the ‘WA Aboriginal People Eco-
nomic Participation Act 2004’. The legisla-
tion would not labour past injustices but 
would enable society to draw the line on 
history, while at the same time acknowl-
edging the need for non-combative, 
community-wide action. 

A
where the endless debates about the morality 
of past injustices are behind us. We must in-
stead devote our collective energy to ensuring 
the fulsome participation of Indigenous peo-

ple to access the benefits enjoyed in main-
stream social and economic life. Certainly, this 
is what Aboriginal people want. 
 
The Kimberley Land Council 
U

By the Kimberley Land Council 
 
For the past year, the KLC has b
in
prehensive negotiations. A theme running 
through the litigation is the impact of techni-
cal and practical matters, generally out of the 
KLC’s control, on substantive issues.  The 
negotiations have consistently sought to use 
native title rights to forge outcomes from 
Government and the private sector which deal 
both with past injustices and establish build-
ing blocks for a future where Traditional 
Owners have a meaningful economic, social 
and political stake in their country. 
 
Litigation 
 
Wanjina Wungurr Wilinggin   

decision in Ne-
tern Australia & 

2003, the judge handed down a 
raft determination reflecting his decision and 

 taken on whether to 
dge an appeal, the Wanjina claimants were 

Sundberg J handed down his 
owarra & Ors v The State of Wes
Ors on 8 December 2003. Final orders were 
made on 27 August 2004. Whilst the judg-
ment was largely favourable, the KLC would 
have hoped for a different outcome in relation 
to certain aspects. In particular, the KLC con-
sidered that his Honour erred in restricting 
the right to hunt and gather on pastoral leases 
to areas that are unenclosed and/or unim-
proved on the ground that this was not con-
sistent with the High Court’s reasoning in Ben 
Ward & Ors. 
 
In December 
d
sought submissions. The KLC submitted that 
as final orders had not been made, the judge 
had the power to re-look at the unen-
closed/unimproved issue, but this was wholly 
rejected by Sundberg J. 
 
When instructions were
lo
very clear that, notwithstanding the limitations 
of the judgment, they did not want to appeal. 
The claimants considered that they had been 

- Native Title Newsletter No.5/2004  8



involved in a lengthy, adversarial process 
which they did not want to protract. The 
claimants expressed the view that at the end 
of the day they and the local pastoralists (who 
had been robust respondents) had to live to-
gether on the land. The claimants considered 
that now they had recognition as the native 
title holders, more could probably be achieved 
by sitting down with the pastoralists to work 
out how their co-existent rights could be ex-
ercised harmoniously.  
 
The KLC does not currently have the re-
ources available to assist the Wanjina Wun-

alf years, the court completed 
the Bardi and Jawi claim in 

ceedings, it became apparent 
at, due to a technical error in the co-

KLC ar-
nged for a new Bardi and Jawi claim to be 

Karajarri consent determination oc-
2001 and covered a large area of va-

ce 
orth asked the parties for submissions on 

e Rubibi Combined claim 
ctober 2004. Two notable 

n-
lidation of several claims made between 

s
gurr Wilinggin native title holders to enter 
into discussions with the pastoralists over a 
co-existence agreement. 

 
Bardi and Jawi 

After 2 and a h
the hearing of 
February 2004. 
 
Late in the pro
th
ordinates of the claim boundary, a tiny part 
(0.7 km) of a remote but culturally significant 
reef was in a neighbouring claim. As the origi-
nal claim had included a hand drawn claim 
map, which pictorially included Brue Reef and 
the claim area was an irregular shape specifi-
cally to include the reef, the Applicants sought 
to argue that the whole of Brue Reef was in-
cluded in the original claim, regardless of the 
co-ordinate error. The respondents refused to 
accept this argument on the ground that sec-
tion 64(1) of the Native Title Act 1993 pre-
cludes amendments to claims that result in the 
inclusion of any area of land or waters not 
covered by the original application.  
 
To avoid litigating this point, the 
ra
lodged which covered the relevant part of 
Brue Reef (which consequentially required 
amending the neighbouring claim). The Court 
ordered that the main Bardi and Jawi claim 
and the new claim be determined at the same 
time. Due to a significant delay in applying the 
registration test to, and notifying, the new 
claim, an unforeseen result of these Court or-
ders is that the Bardi and Jawi are unlikely to 

receive a judgment until 12 months after the 
conclusion of their already protracted hearing. 
This is regrettable in a matter where almost 
half of the Bardi and Jawi named applicants 
have passed away. 
 

arajarri K

The first 
curred in 
cant crown land and an Aboriginal owned 
pastoral lease. A determination over the re-
maining areas, mainly pastoral leases and re-
serves, was made by consent on 8 September 
2004. The determination recognised non-
exclusive native title rights and interests over 
those areas where native title rights and inter-
ests had not been completely extinguished. 
 
Prior to making the determination, Justi
N
whether the lack of provision in the minute of 
consent determination for funding of the PBC 
was a matter that ought to concern the Court. 
While the applicants made submissions on the 
practical impact of the lack of funding on the 
ability of the native title holders to manage 
their native title, no party went so far as to 
submit that the determination should not be 
made because no provision was made for 
funding the PBC. In making the determina-
tion, North J commented that the absence of 
any provision for resourcing of the PBC may 
be a factor for consideration by the Court 
when deciding whether it is appropriate to 
make the determination order under s 87 Na-
tive Title Act 1993. 
 

ubibi combined R

The hearing of th
concluded on 7 O
technical matters arose during the hearing. 
 
Firstly, the Rubibi Combined claim is a co
so
1994 and 1998. There have been many 
changes to the tenure since the time the appli-
cations were originally filed. Some tenures 
have come within the scope of the beneficial 
provisions while others have moved out. Prior 
to the hearing of the extinguishment case the 
applicants asked the court to determine the 
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correct interpretation of the phrase, “when 
the application is made” as it is used in ss 47, 
47A and 47B of the Native Title Act 1993. De-
pending on the interpretation, it may have 
been unnecessary to file a new application 
over parts of the land and waters covered by 
the existing claim to take advantage of these 
beneficial provisions.  
 
Merkel J found, against the applicant’s sub-

issions, that the relevant time at which the 

i 
ombined claim, Merkel J granted the appli-

d it unnecessary to determine 
is argument because he had previously 

m
sections apply is the date the application was 
originally filed. If the original application was 
filed in the NNTT the transitional provision 
of the Native Title Act 1993 deem the applica-
tion to have been filed in the Federal Court. 
 
Secondly, during the hearing of the Rubib
C
cants leave to make several amendments in-
cluding changes to the named applicants. At 
the insistence of the State of Western Austra-
lia the applicants consolidated the amend-
ments into an amended application. The State 
of Western Australia then argued that the ap-
plicants had not provided evidence of authori-
sation of the replacement of the applicant in 
accordance with s 66B NTA and that the ap-
plicant can only be replaced in accordance 
with the provisions of s 66B even where the 
replacement is consensual and there is no dis-
pute amongst the claimant group. The appli-
cants argued that their application to replace 
the applicant was not made under s 66B but 
rather s 64(5) and that evidence of authorisa-
tion had been supplied in accordance with 
that section.  
 
Merkel J foun
th
granted the applicants leave to amend the ap-
plicant which was unopposed by the State.  
 
Negotiations 
 
Miriuwung Gajerrong 

isition notices over an 

ought settlement of the out-
anding Miriuwung Gajerrong native title 

e the Yawuru people have been in-
 negotiations over the compulsory 

tions, Argyle Diamond 
wners have finalised 

Early in 2004 the State of Western Australia 
issued compulsory acqu
area of approximately 65,000ha around 
Kununurra for the extension of the Ord Pro-
ject (Ord Stage II).The State has funded the 
KLC and the Miriuwung Gajerrong people to 

engage in negotiations over a period of 12 
months. It is hoped that the final agreement 
will provide some form of reparations for past 
activities in this area (the damning of Lake 
Argyle, the creation of Ord Stage I irrigated 
farms and the Kununurra townsite) as well as 
deliver significant ongoing economic benefits 
to the Miriuwung Gajerrong, including finan-
cial support for Miriuwung Gajerrong corpo-
rate entities. 
 
The KLC s
st
claim over pastoral leases (MG#2) as part of 
the negotiations on the grounds that it would 
be unfortunate if after 10 years of litigation 
and 18 months of negotiations the Miriuwung 
Gajerrong  were required to go through yet 
another process in order to have their out-
standing claim finalised. Whilst initially resist-
ing this argument, the State is now 
considering ways to expedite settlement of 
MG#2  
 

awuru Y

In Broom
volved in
acquisition of land for a residential sub-
division release and the establishment of an 
aged care facility. The agreements that have 
been concluded will allow both of these proc-
esses to go ahead while delivering economic 
and land outcomes to the Yawuru. Under the 
agreements the Yawuru will be granted free-
hold over areas of land that are highly cultur-
ally significant and other areas that hold 
significant commercial potential. 
 

rgyle Diamond Mine A

After extensive negotia
Mine and Traditional O
an agreement that provides compensation for 
past and future mining activity to Traditional 
Owners. The terms of the agreement are con-
fidential. Ancillary to this agreement was the 
filing of a new native title determination ap-
plication over a grazing lease held by Argyle 
Diamond Mine (ADM). The applicants and 
ADM hope to negotiate a consent determina-
tion that would recognise exclusive possession 
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native title rights and interests held by the ap- plicants.  

NATIVE TITLE IN THE NEWS 

s part of their Indigenous affairs policy, the 

reens

ustralian m r John 

 

New South Wales 

ment has recently pro-
osed suspending native title claims for the 

boriginal elders of the local Dharawal na-
on, are apposed to BHP Billiton mining un-

SW Environment Minister Bob Debus has 
vited the local community to comment on 

 
National 
 
A
Labor party has promised to reduce legal aid 
for pastoralists, miners and other third parties 
in native-title cases and re-direct the funding 
to native-title representative bodies (NTRBs). 
Labor has pledged to review the operation of 
the Native Title Act to ‘ensure its workability’ 
and deliver a social justice package to Indige-
nous people. It has also promised to keep the 
office of Aboriginal and Torres Strait Island 
Social Justice Commissioner if elected. In-
digenous affairs spokesman Kerry O'Brien 
has said the reduction of legal funding to 
third parties, around $10 million over four 
years, would assist more negotiated native 
title agreements by discouraging litigation. 
Australian Financial Review, pg 11. 16-Sep-04.  
 
 
G  candidate for Murray, Monica Mor-
gan, has vowed to make an impact in the up 
and coming election campaign. Monica, a 
Yorta Yorta leader who has been heavily in-
volved in the group's eight year land claim, 
said the Australian Green's policies sat well 
with Indigenous issues. Monica is aware that 
in order to have a voice, Indigenous people 
need to get into government and into large 
corporations. Shepparton News, pg 20. 16-Sep-
04.  
 
 
A  Deputy Pri e Ministe
Anderson and Attorney-General Philip Rud-
dock, have said Labor's plan to reduce legal 
assistance to farmers and the mining industry 
and increase uncertainty in the native title 
system is a major blow to regional Australia. 
The non-native title parties include pastoral-
ists, local government, the fishing industry 
and miners. Mr Anderson further stated that 
Labor's policy would be detrimental to farm-
ers and those industries which drive the 
economy of regional communities through-
out Australia. Northern Miner, pg 4. 21-Sep-04. 
 

 
The NSW Govern
p
life of an ILUA as a way of dealing with the 
backlog of native title claims. The Euahlay-i 
families who, have three native title claims 
stretching from Big Warrambool east of Col-
larenebri to the Bokharra River in the west, 
met recently to discuss ways an agreement 
could be reached. Details of the govern-
ment's proposal have not been released. Black 
Opal Advocate, pg 1. 01-Sep-04. Euahlay-I 
families. 
 
 
A
ti
der the Nepean River. Mr Simpson, a 
traditional elder said that the plan to mine 
under the river was a disgrace and would ef-
fect numerous Aboriginal sites in the caves 
along the river. Another elder Mr Carriage, 
believes that the area should be left un-
touched and eco-tourism developed with 
walking tracks and Aboriginal guides. A me-
dia adviser from the office of the Minister for 
Mineral Resources said an environmental im-
pact statement would have to be submitted 
by the company before any proposal could 
go ahead. Campbelltown-Macarthur Advertiser, pg 
11. 29-Sep-04. Dharawal people. 
 
 
N
in
a plan of management for the Arakwal Na-
tional Park. The plan which was created 
jointly due to a previous ILUA recognises the 
rights and interests of traditional owners. Mr 
Debus also said that the Arakwal National 
Park was proving to be one of the most suc-
cessful examples of joint management in 
Australia. He further said that it demonstrates 
that government and traditional owners can 
work together to protect and promote special 
places. Byron Shire Echo, pg 5. 5-Oct-04. 
Arakwal people. 
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