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about?
The Australian Law Reform Commission 
(ALRC) is at the halfway point in its 
Inquiry into the Native Title Act 1993. The 
Native Title Act 1993 (NTA) represented 
an important step in building the 
relationship between Aboriginal and 
Torres Strait Islander people and other 

Strait Islander people, the recognition of 

native title system has developed over 20 
years there have been adjustments, and 
at times substantial changes. In August 

into and report on the Commonwealth 

including what, if any, changes could be 
made to improve the operation of native 
title laws. Under the Terms of Reference 
the ALRC Inquiry is to focus on two 
important areas. 

1. Connection requirements for 
the recognition and scope of 
native title

for the recognition and scope of native 

law requires to be proven in a court (or 
agreed between parties to a native title 
determination) to establish native title. 
As part of this process, Aboriginal or 
Torres Strait Islander people must show 
a connection to the claimed area of land 
or waters. The process for establishing 
native title is complex. Aboriginal or 
Torres Strait Islander people have to 

connection with the land and waters since 
before European settlement; and that 

traditional law and observed traditional 
custom from settlement to the present. 
That practice of law and custom must 
be substantially uninterrupted, and 

determination of native title recognises 
the nature and scope of the rights and 
interests held by the native title holders.
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2. Authorisation and joinder
The second area relates to the people 

the Inquiry is to examine the native title 
authorisation process for determining the 
applicant for the claim (including their 
powers to act in respect of a claim). Also, 
the ALRC is examining legal procedures 
and rules around who is able to apply 
to the court to join a legal action for a 
native title claim. 

A brief explanation of the Inquiry process 
and how it relates to Commonwealth 
Government procedures in the future may 
be helpful. The ALRC is an independent 
Commonwealth authority and this frames 
the conduct of the Inquiry. 

Under the Terms of Reference for the 
Inquiry, the ALRC must have regard to 
the Preamble and objects of the NTA. 

for comment on their appropriateness. 
The Issues Paper is available on the 
ALRC website and we are now reviewing 
almost 40 submissions. We are grateful 
to those who prepared these submissions. 

Commonwealth Government in March 

Parliament. The ALRC plays no further role 
once the report is handed over; however, 
the ALRC has a reasonably strong 
record in having its recommendations 
implemented. 

The Issues Paper sought to identify major 
issues with the connection requirements 
for recognising native title. Our Terms 

reform, but was less precise about 
the actual problems to be addressed. 

questions in the Issues Paper to help us 
identify problems but, also where things 

in hearing from people about their 
experiences with the native title claim 
process. 

Data on native title: trends and 
effects
It is important to gather as much 

• Is there evidence that native title 

resolve than in the past? If so, what 
factors are relevant to these time 
frames? 1

• What evidence is there, if any, that 
overlapping claims and disputes 
affect connection requirements, 
authorisation and joinder procedures?

• 
pose a barrier for claimants, potential 
claimants, and respondents in relation 
to native title determinations?

There are different views about trends 
in, problems with, and advantages of the 

canvass a wide range of responses.

in section 223 of the NTA. Native title 
claimants must address a number of 
requirements to satisfy section 223, as 
interpreted by the Courts.2 

be more wide-ranging in its suggested 
measures to improve the native title 
system. These options for reform are still 
being examined and the ALRC is yet to 

The ALRC Native Title Inquiry team, together 
with Professor Rosalind Croucher, President 
of the Commission.
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1. There have been 
several proposals put forward for 
the NTA to include a ‘presumption of 

observance of traditional laws and 
customs since pre-sovereignty. Some 

for claimants in providing evidence 
of connection prior to European 

presumption is a rule of evidence 
that affects how a fact in issue is 
proved. If adopted, a presumption 
could allow continuity to be presumed 
once basic facts are proven. Some 
commentators suggest it may have 
other impacts on claims litigation and 
consent determinations. The ALRC is 
considering whether to recommend 
a presumption. Submissions received 
so far vary on its formulation and its 
effectiveness.3

2. 
of native title, is that native title 
rights and interests are possessed 

Traditional laws and customs are 

when the British settled Australia. 
Determining exactly what are the 
traditional laws and customs for a 

about the extent to which laws and 
customs can evolve and adapt and still 

Yorta Yorta requires 
that traditional law and custom must 

4 The ALRC is considering 
whether to recommend setting a 

to allow case law to evolve. Again, 
submissions on the issue vary.5 

3. 
interests: In Akiba,6 the High Court 
held that native title rights and 
interests could comprise a right to 

the native title claim area. The right 
could be exercised for commercial or 
non-commercial purposes. A number 

the utility of amending the NTA to 

commercial rights and interests, and 

4. Physical occupation and recent use: 
The ALRC is considering whether there 

does not require physical occupation 
or continued or recent use. While the 
High Court has said, ‘the connection 
which Aboriginal peoples have with 

7 the 
absence of physical occupation is 
still raised as a challenge to proving 
native title in some claims.8 The ALRC 
is examining the utility of potential 

it is best to simply allow existing law 
to apply.9

5. Substantial interruption: Case 
law requires that claimants must 

traditional laws and observance of 
traditional customs has continued 

generation since pre-sovereignty.10 

standard, but can represent a high 
hurdle in proving native title. The 

there should be ‘empowerment 
of courts to disregard substantial 
interruption or change in continuity 

of traditional laws and customs 
where it is in the interests of justice 

11 and secondly, in what 
circumstances, if at all, should the 
courts be empowered to disregard 

attract a diversity of opinion.12

The ALRC will examine proposed options; 
and other measures in the forthcoming 
Discussion Paper. 

Authorisation involves the process which 
native title claimants must use to give 
permission for certain claim group 

applicant brings the claim on behalf of 
all the claimants, and the NTA gives the 
applicant the power to deal with matters 
arising in relation to that application. 

Authorisation is necessary for Indigenous 
land use agreements as well. 

substantial support for the authorisation 
process,  although they indicate 

• identifying the claim group and 

• cost of authorisation proceedings;
• resolving disputes within the claim 

group;
• replacement of applicant members; 

where a member dies or is unable/
unwilling to act; and

• concerns around the scope of 
authorisation – and consequently the 
powers of the applicant. 

detailed suggestions.14 The ALRC notes 
the broad support for authorisation and 

proposals in the Discussion Paper.

Joinder
Native title proceedings are unique in 
the range of parties and interests that 
may be involved in an application for a 
determination. Basically, there are two 

1. 
period in which, under s 84 (3) of the 
NTA, there is a list of persons who can 
join including claimants and people 
‘whose interest, in relation to land 
and waters, may be affected by a 

2. 

affected; and it is in the interests of 
justice to do so.

There are a range of circumstances in 

join relatively late in the proceedings. 
Late joinder of parties may impact 
resolution of native title determinations. 
Again though, situations are complex. 
There is the other consideration of the 
need for parties to be heard by the 
Court prior to a determination. The ALRC 
will evaluate these issues and develop 

• whether the legal system is responding 
appropriately or are there barriers in 
place? 



AUGUST 2014

• what principles should guide joinder?

Next steps
The Discussion Paper, due for release at 

• provide further examination of 
connection requirements for the 
recognition and scope of native title 
rights and interests, authorisation, 
joinder, as necessary;

• set out draft proposals in relation to 
these areas; and

• may request information to clarify 
legal issues and the operation of the 
native title system.
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TAdnyamathanha People No 3 Native 
Title Claim v State of South Australia 

[2014] FCA 101 (the Adnyamathanha 
No.3
the limits of s47A of the Native Title Act, 
1993 (Cth) (the NTA). This is because the 
section has in the past been interpreted 
and applied differently by a number of 

Section 47A operates to enliven native 
title where it was extinguished in the past. 
It follows that a successful claim under 
s47A, also gives the native title holders 

negotiate with mining companies and 

In the Adnyamathanha No.3 case, 

ruling that the extinguishment of native 
title rights over a substantial area of land 

should be disregarded. Although this 

of the outstanding issues in relation 
to this section, it also led to media 

1 This article 

and the implications of the application 
of s47A of the Native Title Act in the 
Adnyamathanha No.3 case.

1. 

a. a claimant application is made in 
relation to an area; and

b. 

i. a freehold estate exists, or 
a lease is in force, over the 
area or the area is vested in 
any person, if the grant of the 
freehold estate or lease or 
the vesting took place under 
legislation
for the grant or vesting of such 
things only to, in or for the 

or Torres Strait Islanders; or 

ii. the area is held expressly for 
 of, or is held on trust, 

or reserved, expressly for the 

or Torres Strait Islanders; and 

c. when the application is made, one 

or more members of the native title 
claim group occupy the area.

2. 
relation to the application, any 
extinguishment, of the native title rights 
and interests in relation to the area 
that are claimed in the application, 
by any of the following acts must be 

a. the grant or vesting mentioned in 
subparagraph (1)(b)(i) or the doing 
of the thing that resulted in the 
holding or reservation mentioned 
in subparagraph (1)(b)(ii); 

b. the creation of any other prior 
interest in relation to the area, other 
than, in the case of an area held as 
mentioned in subparagraph (1)(b)
(ii), the grant of a freehold estate 
for the provision of services (such 
as health and welfare services). 

Section 47A (2) essentially provides that, 
if all the three requirements in s47A (1) 

to be ignored in determining whether 
native title exists. The type of prior 
interests would include previous and 
current freehold grants and leases. 


