
Plaintiff -  June 1997

particularly in the case where dam
ages are claimed under many heads, 
we invite a conclusion that the neces
sary give and take, and the necessary 
realism in prediction, was absent, and 
therefore a conclusion o f unreasona
bleness. But that is not what happened 
here. I think the defendant made 
proper, if tending to low, assessments 
of the outcome. ”

The Court’s approach to the task 
of assessing interest in this case high
lights obstacles in the path of plain
tiffs seeking an award of interest 
under this statutory scheme. The le
gal policy theory underpinning an 
award of interest on damages is that 
the defendant has had use of funds 
to which the plaintiff was entitled and 
the plaintiff should be compensated 

/  for being deprived of the funds.
Section 45 of the Motor Accidents 

Act imposes a duty on insurers to 
endeavour to resolve claims as ex
peditiously as possible including by 
settlement. This section has already 
been considered as having no coer
cive effect in another case. (Stubbs 
v NRMA Insurance Limited, unre
ported, NSW Supreme Court, Dowd 
J, 18 December 1996)

In Mr Thomas’ case the defend
ant’s first offer of settlement was made 
more than 6 years after the plaintiff’s 
injury. Until the Motor Accidents Act 
is amended to provide an appropriate 
mechanism there is no way plaintiffs 
or their representatives can require an 
insurer to make an offer.

Section 76E of the Supreme Court 
f  Act 1970 provides for interim awards 

of damages but this does not apply to 
Motor Accidents Act claims. (Section 
76H) This case also highlights the 
need for amendment to s76E to include 
motor accident claims.

In the meantime, plaintiffs wait
ing for an offer of settlement simply 
have to wait patiently.

On 12 June 1997 the defendant 
applied for and was granted a stay 
pending appeal on condition that a 
payment of $4.25M was made within 
28 days.

Leonard Levy SC is an APLA 
member specialising in common law 
and medical negligence. Len can be 
contacted at Selborne Chambers, 
Level 4, 174 Phillip Street, Sydney 
NSW 2000. Phone (02) 9231 4988, 
fax (02) 9233 6469.
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