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The case for an Australian 
Bill of Rights
Catherine Henry & Francesca Dominello, Sydney

To be, or not to be a republic: that is the  

question for the Constitutional 
Convention to be held in Canberra from 2- 
-1 3  February 1998. But delegates also 
have the opportunity to recommend that 
an Australian Bill of Rights be incorporat
ed within our Constitution. The primary 
focus of the lead-up to the Convention 
revolved around whether or not to move 
towards the appointment of an Australian 
head of state, with debate changing direc
tion towards the close of polling to the 
appropriate way in which to define, clarify 
and limit the powers of the head of state.

The majority of elected candidates 
clearly see the need for symbolic change 
and also that it is important for an inde
pendent Australia to state simply and 
unambiguously our national status in con
stitutional terms.1

Former NSW Premier Neville Wran, 
who describes himself as a republican 
“and proud of it”2 and is one of the elected 
candidates on the Australian Republican 
Movement ticket, urged Australians prior 
to the close of voting to “take the final, his
toric march to full independence.”3

In December, voters began this march 
but after the clearing house of the 
Convention, the next step will probably be 
a plebiscite or a referendum with detailed 
discussions about the numerous models of 
republic.

There are major differences between 
the various arms of the republican move
ment and these were apparent at a seminar 
convened by the Public Interest Advocacy 
Centre (PIAC) at Parliament House on 10 
November 1997. Malcolm Turnbull, the 
head of the mainstream Australian 
Republican Movement (ARM), speaking at 
the seminar, said that the ARM had not 
widened the debate beyond the issue of an 
Australian Head of State because “i f  y ou  

throw  m ore  cau ses on  the repu b lican  cart, the

prosp ect is that the a x le  will b r e a k  a n d  y ou  

will en d  up getting noth ing” 4 

. By contrast, Pat O Shane, who heads . 
the more progressive A Ju st  R epu blic tick
et, accused Turnbull of setting his sights 
too low, arguing that Australians had 
“abu n dan t com m on  sen se a n d  u n d erstood  the 

soph istication  o f  the a rgu m en ts f o r  a  ‘d em o c 

ratic con stitu tion ’, on e w hich  in corp ora tes  a  

Bill o j  R ights”.5

The strongly pro-republican voting in 
Decembers ballot for Convention dele
gates, including the election of many dele
gates who do not adopt the minimalist 
position of the ARM, seems to indicate a 
readiness for a republic and a once-in-a- 
century Constitutional stocktake.6

The election results show there is a 
growing public awareness of the issues 
involved, such as the need to develop the 
Constitution as a blueprint for how we 
organise ourselves as a society and the per
ils of stampeding towards a Republic by 
the year 2000. Although Ian Sinclair, 
the Chairman of the Constitutional 
Convention, said after the Electoral 
Commission had announced the final list 
of elected delegates on 24 December, that 
it is “more than likely” delegates will rec
ommend a republic,7 it now seems clear 
that the issues are broader than was first 
proposed. A simplistic switch of our Head 
of State, then, would not work as the 
retention of the monarchy is no longer the 
exclusive issue.

Are any rights guaranteed in Australia?
Unlike the United States’ Constitution 

which covers individuals’ rights in 
Amendments One to Ten and Fourteen, 
the Australian Constitution does not 
attempt to guarantee individual rights and 
liberties. The Constitution provides some 
express rights, however, such as 
(s51 (xxiiiA)) which prevents the
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Commonwealth from using its power over 
medical services in any form which resem
bles civil conscription;. (s51(xxxi).) the 
acquisition of property on just terms; 
(s80) the right to a trial by jury; (si 16) the 
right to freedom of religion; and (si 17) 
freedom from discrimination on the b a ^  
of State of residence.

In addition to those express rights, the 
High Court of this decade has shown a 
preparedness to assert that it has the abili
ty to identify rights to be implied from the 
Constitution. We witnessed the begin
nings of this trend dunngjustice Murphy’s 
period on the bench although he was, at 
that time, isolated from his colleagues who 
did not endorse his approach. Since then, 
such cases as M a b oH (recognising native 
title), D ietrich9 (requiring legal representa
tion as an element of a fair trial) and 
T h eop h an ou s'0 (using freedom of political 
expression to limit defamation actions) 
highlight the High Court’s judicial 
activism in the area of human rights. And 
increasingly s51(xxix) (the external affairs 
power) has been used to enact legisla^^ 
giving effect within Australia to interna
tional conventions and treaties.11

The most notable of these would be 
the 1966 Convention on the Elimination 
of All Forms of Racial Discrimination 
(which provided the basis for the R acia l 

D iscrim in ation  A ct 1975) and the 1979 
Convention on the Elimination of All 
Forms of Discrimination Against Women 
(which provided the basis for the S ex  

D iscrim in ation  A ct 1984). These statutes 
have provided the framework within 
which the rights of women and of racial 
groups are now recognised and protected 
in Australia.

More generally, an awareness of 
Australia’s obligations as a signatory of the 
International Covenant on Civil and 
Political Rights is maintained through the



administrative and advisory functions of 
the Human Rights and Equal Opportunity 
Commission, though these functions stop 
short of direct enforcement of human 
nghts obligations.

Are these guaran tees  sufficient?
Of the express rights guaranteed in 

the Constitution, si 17 has developed 
most effectively in eliminating discrimina
tion against out-of-state residents, though 
only since 1989.12

The other express rights have been 
applied only sporadically, and then in a 
very limited way. Section 80 has been 
read as requiring that there be a jury trial 
only when Parliament decides that there 
should be.13

Section 116 has rarely been tested, 
when, for example, in 1943 the 

Jehovah’s Witnesses were outlawed and 
the propagation of their doctrines forbid
den, it was held that this was not an inter
ference with freedom of religion.14

Further, s41 of the Constitution, 
which might be read as guaranteeing a 
right to vote, has been held to have no 
such effect .15

The High Court has done little to pro
mote the express nghts, and where it has 
found implied nghts in the Constitution, 
these have been met with considerable 
cnticism from the executive government. 
Politicians, past and present, continue to 
publicly dende the Court for “acting like 
an unelected and unauthorised third 
chamber in the Parliament.”16

he suggestion that it is the present 
Federal government s intention to appoint 
political conservatives to the High Court,17 
who are more likely to adopt a narrow 
interpretation of the role to be played by 
the Court in determining cases involving 
wide social, political and economic ques
tions and adhere to a strict view of prece
dent and separation of powers, may signal 
a change of direction. However, even 
before the most recent appointments, the 
dissension within the Court over any 
extensive resort to constitutional implica
tions had been manifest. In 1997, after 
much uncertainty, the Court finally united 
in reaffirming the implied freedom of 
political discussion as a limit to defama
tion actions,18 but three weeks later was 
unable to give majonty support to any one 
of a wide range of arguments that the tak

ing of “stolen” Aboriginal children had 
been unconstitutional.19

In any event, the criticism of a judicial 
strategy resting only on implications is 
not without substance. The cntena of 
implication remain uncertain and unpre
dictable, and can never be systematic or 
comprehensive.

The C o u rt w a s  u n a b le  to  g ive  

m a jo rity  s u p p o rt to  a n y  o n e  o f  

a w id e  ra n g e  o f  a rg u m e n ts  

th a t  th e  ta k in g  o f  s to len  

A b o rig in a l ch ild re n  h a d  b e e n  

u n c o n s titu tio n a l.

This is not to say that the protection of 
nghts should remain solely in the hands of 
the Parliament. Through the use of the 
external affairs power the Australian 
Parliament has implemented rights-based 
legislation. But this method has severe limi
tations, pnmanly because Parliaments and 
governments have unlimited power to 
decide which international obligations 
should be taken seriously and which should 
not. While the immediate decision in the 
Teoh case20 drew attention to the need for 
greater awareness of Australia’s obligations 
under the 1989 Convention on the Rights of 
the Child, the ensuing controversy high
lighted the number of other instances in 
which Australia has signed or ratified inter
national conventions without any meaning
ful acceptance of the obligations involved. 
At the same time, the rejection by successive 
governments of the Court’s approach in 
Teoh showed the determination of politi
cians from both the established political par
ties that the choice of which obligations 
should be given effect to was to be a matter 
for government and Parliament alone.

The recent interaction between the two 
arms of government clearly indicates that 
whilst judge-made law, the common law 
has shown at times a great capacity to adapt 
to social change, we cannot rely upon it 
exclusively as the means of protection of 
individual rights. Yet it also indicates that

self-regulation by government cannot be 
relied upon, either. Though it may be the 
will of the people that a particular party 
should govern, the policies pursued by any 
party in government can often claim no 
such mandate. And in relation to nghts, the 
most important objective is usually to 
ensure that those not in a majority are still 
protected within the community.

A dvantages of a Bill o f R ights
The inadequacy of the existing guar

antees, whether express, implied or inter
nationalised, and of methods for their 
enforcement, shows that the Constitution 
itself does not have sufficient internal 
mechanisms for the protection of human 
nghts. The fabnc of human nghts in 
Australia resembles more of a patchwork 
quilt, frayed at the edges, than a secure 
and comprehensive regime of nghts and 
freedoms.

Although no one mechanism can 
solve all human nghts problems, the intro
duction of a Bill of Rights would be an 
improvement. The standard argument 
against a Bill of Rights has been that it 
would function to usurp the power of 
Parliament in favour of the High Court. So 
far both arms of government, in one way 
or another, have fallen shon of full protec
tion for our rights. An argument in favour 
of a Bill of Rights would be that while it 
would empower the High Coun, it would 
also direct and control it. The Bill of Rights 
would serve as a directive to the High 
Court as to which rights were to be 
enforced, and could also give directives as 
to how conflicts were to be resolved. To 
locate such directives in the Constitution 
would not usurp anybody’s nghts. The 
directive would be given by the Australian 
people through a referendum.

In 1988 Sir Anthony Mason, then the 
Chief Justice of the High Court, succinctly 
summansed the pnmary advantages of a 
Bill of Rights, as customarily advanced,21 
as follows:
• It deters Parliament from abrogating 

the rule of law, thereby presenting a 
constitutional obstacle to the use of 
parliamentary power as a means of a 
totalitanan system;

• It ensures that the power of the
majority in Parliament cannot be 
used to overnde the rights of minon- 
ties and individuals; ►
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• It offers more secure protection of 
individual and minority rights from 
the exercise of power by institutions 
and pressure groups operating 
through government machinery;

• It offers principled and reasoned deci
sion-making on fundamental issues;

• It reinforces the legal foundations of 
society, thereby enhancing the role of 
law in society;

• It has a major educative role in pro
moting greater awareness of, and 
respect for, human rights.22
Just as the momentum for Australia’s 

conversion from constitutional monarchy' 
to republic has gathered pace in the last 
decade, there is also a wider realisation in 
contemporary Australian society of the 
value of a Bill of Rights.23

The C o n s titu tio n  its e lf  d oes  n o t  

h a v e  s u ffic ie n t in te rn a l 

m e c h a n is m s  fo r  th e  p ro te c tio n  

o f h u m a n  righ ts .

Historically, those who oppose have 
argued that a Bill of Rights would achieve 
no useful purpose in a country a free soci
ety in which the citizen is said to enjoy 
basic democratic and individual rights:24 
an application of the old adage, “if it ain’t 
broke, don’t fix it”.25

This somewhat simplistic analysis 
ignores the fact that a primary purpose of 
a Bill of Rights is to provide a safety valve 
whereby those who wield power within a 
democratic society are subjected to a code 
of conduct in accordance with the rule of 
law which operates to prevent them exer
cising power in such a way as would 
infringe the basic rights of that society’s cit
izens. Thus, a Bill of Rights is a powerful 
tool not only in keeping a society tolerant 
and democratic but as an essential adjunct 
to the institutions of parliamentary 
democracy and the common law in the 
way that they serve to protect the rights of 
the most vulnerable groups of society. 
Overseas experience suggests that the exis

tence of a Bill of Rights can hold a signifi
cant place in the national psyche26 and 
those who have either worked in or visit
ed the United States, in particular, give 
accounts of local residents being unable to 
conceive that a free and democratic coun
try might lack an enforceable charter of 
constitutional rights.27

W hich rights?
Even in a democratic nation, govern

ments exercising their parliamentary 
majority are easily able to remove hard- 
fought-for rights and entitlements. 
"Witness, for example, the moves towards 
the repeal of unfair dismissal legislation, 
the recent removal of common law entitle
ments for work injuries in Victoria and the 
introduction of unfair workplace agree
ments. Increasingly, governments, with 
the encouragement and backing of insur
ers and business groups, have started to do 
this with balance sheet bottom lines being 
promoted at the expense of the individual.

The inclusion of such rights as the 
right to work, the right to an adequate 
standard of living, the right to health and 
even the right to rest and leisure (general
ly characterised as economic, social and 
cultural rights) in a formal charter ot rights 
is somewhat problematic. In countries 
where Bills of Rights have recently been 
introduced [supra], there has been sus
tained and informed debate as to the 
appropriateness of including economic 
and social rights.28

Conventional human rights issues 
such as freedom of speech and from dis
crimination, vilification, torture and slav
ery are traditionally the stuff of Bills of 
Rights. In Australia, the debate as to which 
rights would be appropriately included is 
markedly less sophisticated but we can 
certainly draw on the experience of com
parable countries to ensure that proper 
consideration is given to the inclusion of a 
broad range of nghts and protected free
doms necessary to ensure a just and equi
table society.

Conclusion
Clearly, the scope and content of the 

Constitution concern all Australians. In 
the first instance, however, it is up to those 
who will participate in the Convention: 
laypeople, including lawyers, and politi
cians who, because of their knowledge

and expertise in particular relevant areas 
have been entrusted with this responsibil
ity, to argue the case for substantial consti
tutional reform. It is important that within 
the context of the people’s convention, the 
legal profession stand behind the 
Convention participants and seize this 
unprecedented opportunity to overhaul 
the Constitution and draft an appropriate
ly considered Australian Bill of Rights. 
Unless this is done, it is unlikely that 
Australians in future generations will be 
able to enjoy an independent, well- 
ordered and just society. ■
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Costs orders in the NSW District Court
Zac Gabriel, Sydney

The writer recently encountered a prob
lem concerning the application of Part

•  Rule 31 (4) of the District Court Rules 
elation to costs on re-heanng of a 
District Court Arbitration.
A brief summary is as follows :- 

1 The plaintiff commenced proceedings 
following personal injuries arising out 
of a motor vehicle accident on 1 
December 1995.

2 The matter was referred to arbitration 
and the Arbitrator made an award in 
the plaintiff’s favour for approximate
ly $23,000 plus costs. The compo
nent of the award relating to non-eco- 
norrnc loss was in the sum of $16,000 
representing 25% of a most extreme 
case. The Arbitrator awarded this fol
lowing a deduction from 30% having 
regard to the plaintiff’s age, who was 
at that time 82 years old.

3 Prior to the arbitration, the defendant 
had made an offer of approximately

$9,000 inclusive of costs and did not 
offer any sum in relation to non-eco- 
nomic loss.

4 The defendant applied for a re-hear- 
mg.

5 The plaintiff filed an offer of compro
mise of $15,000 plus costs.

6 At the re-heanng, the Judge awarded 
the sum of $2,500 for non-economic 
loss based on 15% of a most extreme 
case, after making an unspecified 
deduction for the plaintiff’s age. The 
total verdict was in the sum of 
approximately $11,000. The defen
dant asked for an order for costs on 
the basis that as a result of the verdict 
the defendant had substantially 
improved its position from the arbi
trator’s award.

7 The Judge ordered that the defendant 
pay the plaintiff’s costs up to and 
including the arbitration. However, in 
relation to costs subsequent to the

arbitration each party was to pay its 
own costs. The Judge’s reasoning was 
that based on Part 39A Rule 31 (4) 
and practice note 14 the defendant 
had substantially improved its posi
tion from the arbitrator’s award.
Upon the wnter’s reading of practice 

note 14, the intention of the rule 
appears to be to impose a burden on the 
party who makes unnecessary applica
tions for re-hearing.

The writer has since discussed this 
problem with other personal injury practi
tioners and has learned of other judicial 
interpretations of this rule which have 
adversely affected plaintiffs by ordenng 
the plaintiff to pay all or some of the 
defendant’s costs from the arbitration or 
that the plaintiff is not to recover 
party/party costs in circumstances similar 
to the facts set out above.

The impact of this is that the plaintiffs 
are being penalised by what may or may ^
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