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provisions and by inclusion of provisions 
in the Act w hich are not in the 
Convention. These differences clearly 
indicate that the Parliament was doing 
more than just reproducing the 
Convention as an Act -  it was bringing to 
bear its own will upon the Convention to 
produce a new legislative creature.

According to his Honour, at the time 
the Act was framed, “it was well recog
nised in Australian law that a person who 
was in breach of a duty to take reasonable 
care could be liable for nervous or m en
tal shock”. As such it m ust be assumed 
that Parliament intended that mental and 
nervous injuries would be encompassed 
within the m eaning of “personal injury”. 
As such the Act did apply to purely psy
chological injuries and not just bodily 
injuries. These claims too were extin
guished by the operation of the lim itation 
period specified in s 34 of the Act.

R igh ts  o f n o n -p a s s e n g e rs
The next issue involved the rights of a 

group of claimants who were not actually 
passengers on the aircraft. They were par
ents of some of the passengers who 
claimed to have suffered psychological 
injury caused by their concern over the 
safety and well-being of their children 
involved in the accident. The Full Court

was called on to decide whether the Act 
applied to these non-passenger claimants 
and whether they too were time barred 
from bringing action, and whether the Act 
was the exclusive source of remedy for 
non-passengers as it was for passengers. II 
it was exclusive, then once again the time 
limit would extinguish the claims.

Part IV of the Act substitutes for all 
other civil remedies “in respect of person
al injury suffered by a passenger”. Counsel 
for the air carrier subm itted that, while the 
parents were not passengers, their nervous 
shock arose from concern over injuries 
suffered by their passenger children, and 
that owing to this causal connection the 
parents’ claims were “in respect o f’ injuries 
suffered by passengers. Sackville J rejected 
this submission, holding instead that the 
provisions ought to be given their natural 
meaning as only affecting the claims of 
actual passengers.

Hill J, in his judgm ent agreed that the 
Act was not intended to be the exclusive 
code governing the rights of non-passen
gers injured by misdeeds of air carriers. 
His H onour found that the Convention, 
and therefore the Act based upon it, was 
intended to create a global code that 
would substitute for the law of contract of 
various jurisdictions, giving a uniform 
basis for injured passengers to ground an

action, and also limiting carriers’ liability 
in contract.

However no contract could ever be 
said to exist between an airline and a non
passenger or bystander, indeed no rela
tionship existed at all. As non-passengers 
would have had no contractual remedy 
available, the Convention could not stand 
as a substitute for that remedy. The 
Convention code, no m atter how exclu
sive and exhaustive it may be with respect 
to the rights of passengers, could not be 
exclusive in governing the rights of non
passengers. The non-passenger claimants 
were not subject to the limitation and 
could pursue any other statutory or com 
mon law remedies against the air carrier as 
they saw fit. ■
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NSW tackles delays in cases against professionals
The NSW Supreme Court has estab
lished a professional negligence list in 
order to reduce delays and costs in the 
present common law list.

The list, to be managed by Justice 
Alan Abadee, will handle professional 
negligence matters against doctors, hos
pitals, dentists, chemists, solicitors and 
barristers.

The president of the Law Society, 
Mr Ron Heinrich, said yesterday that 
there were about 2,000 of these types of 
cases before the courts, some of which 
were up to 15 years old. Many hadft.

been sitting in the lists for more than 
five years.

The cost of these delays was adding 
about 30 per cent to the cost of 
professional indemnity insurance for all 
professions, he said.

NSW Chief Justice Jim Spigelman 
said yesterday that the list had the 
support of the Law Society, the GIO and 
the Medical Defence Union.

In this particular category of case, 
court delays had an impact on “every 
professional’s current and future insur
ance premiums and upon the need to

maintain reserves to meet claims”, 
he said.

“This flows through to costs and 
charges for professional services sup
plied to the public.”

Because hospitals are self-insurers, 
they are required to set aside part of 
their budgets as reserves for this type 
of claim.

The list was developed after consulta
tion with professional and healthcare 
associations and after studying similar 
lists in the United Kingdom and in 
Victoria.
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At the moment, all of these matters go 
to the common law division holding list, 
where they comprise about 15 per cent of 
the about 500 matters ready for hearing.

One quarter of that total figure is ' 
deemed to be long cases -  taking more 
than eight hearing days -  and can only 
be heard for the first two months of the 
law term, part of the effort to encourage 
counsel to run shorter cases.

However, the good news is that the 
total number of new professional 
indemnity filings is falling, from 240 in 
1995 to 121 last year.
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