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This a r t ic le  c o m p r ise s  a n  o v erv iew  o f  the 

p r o c e e d in g s  b y  the H e a lth  C a r e  

C o m p la in ts  C o m m is s io n  o f  N S W  a g a in s t  

in d e p e n d e n t p r a c t i s in g  m id w ife  M a r g a r e t  

L e ck y -T h o m p so n  be fore  the N u r s e s  T rib u n al 

o f  N S W  in light o f  recen t a la r m in g  statistics o f  

e x c e ss  h o m eb irth  m o rta lity  in A u s t r a l ia .

In tro d u c tio n
A recent article published in the 

B iit is h  M e d ic a l J o u r n a l  has drawn atten
tion to a longstanding problem  regarding 
standards of care applicable to home 
births in Australia. On the statistics, the 
A ustralian hom e b irth ing  experience 
highlights an alarming trend towards the 
abandonm ent of risk assessm ent of 
potentially complicated deliveries which 
would otherwise be contraindicated for 
hom ebirth  in various European countries 
including the Netherlands, where 30% of 
births occur at home.

The article referred to is that by 
Bastian, Keirse and Lancaster, in “Perinatal 
death associated with planned home birth 
in Australia: population based study”, 
(B M J  Volume 317, 8 August 1998; pp. 384 
- 388), in which the authors reported 
upon the results of their assessment ol the 
risk of perinatal death in planned home 
births in Australia.

The design of the assessment was a 
comparison of data on planned home 
births during the period 1985 to 1990, 
notified to the organisation Homebirth 
Australia, with national data on perinatal 
deaths and outcomes of hom e births inter
nationally.

The authors concluded that 
Australian births during the above period 
carried a high death rate compared with 
all Australian births and with home births 
in other parts of the world. The largest 
causes of the excess mortality were found 
to be:
• under estimation of the risks associat

ed with post-term birth;

• twin pregnancy;
• breech presentation; and
• a lack of response to foetal distress.

These findings reflect the very real
need to impose m inim um  standards of 
practice in relation to hom e births in 
Australia.

M id w ife  is held to  a c c o u n t b e fo re  th e  N u rses  
T rib una l o f N S W

Pertinent to this issue are proceedings 
which were conducted in September 1996 
by the Health Care Com plaints 
Commission of NSW against independent 
practising midwife, Margaret Lecky- 
Thom pson, before the Nurses Tribunal of 
New South Wales. The allegations against 
Ms Lecky-Thompson were that she has 
been guilty of “professional m isconduct” 
in relation to 6 separate complaints against 
her. The closing addresses were made to 
the Tribunal in late March 1997 and at the 
time of writing, the decision in relation to 
these proceedings remains outstanding.

The Tribunal com prised of 2 
Registered Nurses/Midwives, a lay mem 
ber, and the chairman Mr Irving Wallach, 
a practising barrister.

The Health Care Com plaints 
Commission of NSW, (formerly know n as 
the Complaints Unit of NSW) is responsi
ble for public investigation into allegations 
of professional misconduct on the part of 
health care professionals.

Ms Lecky-Thompson is an indepen
dent midwife who became a Registered 
Nurse in New South Wales in 1969. She 
received her authority to practice as a m id
wife in 1970. Since that time she has 
worked at such hospitals as the Royal 
Hospital for Women in Paddington. She 
commenced practice as an independent 
midwife in 1978 and (as at September 
1996) claimed to have delivered just 
under 1000 babies safely at home.

Ms Lecky-Thompson is a long-tim e 
advocate of w om en’s right to have a nat

ural hom e birth  as an alternative to the 
perceived constraints on the patien ts 
decision  m aking  process, allegedly 
inheren t in the hosp ital system . 
“M aggie” L ecky-Thom pson has been 
seen by some as a pioneer of the hom e
birth  m ovem ent, both in NSW and the 
rest of Australia. She is the founding 
m em ber of the Australian Society of 
In d ep en d en t M idwives and  the 
Midwives Academy. She is also a Lellow 
of the Australian College of Midwives. 
She said in evidence:

“M a n y  p e o p le  ch oo se  m e a s  th e ir  h o m e 

birth  m id w ife  b e c a u se  I w ork  in a  se ttin g  in 

w hich b irth  is seen  a s  a  so c ia l even t ra th e r  

th an  a  m e d ica l o n e .”

The Health Care Com plaints 
Commission was represented by Mr David 
Harris, an in-house solicitor at the 
Com m ission, Mr Mark Lynch, Jun ior 
Counsel, and Mr John Basten, Queens 
Counsel. Ms Lecky-Thompson chose to 
represent herself in the proceedings.

A suppression order has been made to 
the effect that the names of the com 
plainants, their families and factual wit
nesses before the tribunal, must not be 
published. They have been referred to as 
“Patient 1”, etc, in accordance with each of 
the six complaints.

As stated earlier, the allegations 
against Ms Lecky-Thompson are that she 
has been guilty of “professional miscon
duct” in relation to each of the six com 
plaints. If such a finding is made by the 
Tribunal, Ms Lecky-Thompson could lose 
her right to practise as a midwife.

M s L e c k y -T h o m p s o n ’s resp on se
The gravity of the charges against her 

are such that m uch media attention has 
been attracted to the present proceedings 
before the Nurses Tribunal.

In an address to the Tribunal made in 
response to the opening of the HCCC’s 
case, Ms Lecky-Thompson stated that:
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“ T h e n a tu re  o f  th ese  c o m p la in ts  ra ise s  

m ore th an  the issu e  o f  m isco n d u c t by a  sin g le  

p ra c tit io n e r . T h e fo r m u la t io n  o f  these c o m 

p la in ts  in d ic a te s  a  fo c u s  on  the ty p es o f  b irth s  

w hich ou gh t to be  m a n a g e d  by  a n  in d epen d en t  

m id w ife . ”

Speaking on ABC Radio National on 
the segm ent “W om en Out Loud” in 
October 1995, Ms Lecky-Thompson has 
argued that these were shortcomings in 
the hospital system. She claimed that 
there

“a r e  w o m e n  w ho d o n ’t f e e l  s a fe  in a  h o s

p i ta l  e n v iro n m e n t, w ho d o n ’t g e t a  ch a n ce  o f  

h a v in g  th e ir  b a b ie s  n o rm a lly ... a n d  i f  w e  

c a n ’t p ro v id e  th a t in o u r  N S W  h o sp ita ls  then  

o u r  s y s te m  su c k s , o u r  s y s te m  is not se rv in g  

w o m e n  in the c o m m u n ity  a n d  I, a s  a  v ery  

e x p e r ie n c e d  m id w ife , f e e l  a  s tro n g  re sp o n s i

b ility  to s u p p o r t  th ose w o m e n  to h a v e  n a t u r 

a l  b i r t h s .”

In response to complaints raised in 
the proceedings before the Tribunal that 
Ms Lecky-Thompson should not have 
undertaken the delivery of “high risk” 
births in the home, she said:

“S o m e  p e o p le  w o u ld  se e  th em  a s  high  

risk  a n d  I se e  th ese  w o m en  w ho h a v e  h igh e r  

n ee d s, they  h a v e  m ore n e e d s  o f  a  m idw ife . 

W h e th e r  they ch oo se  to s ta y  a t  h om e o r  

ch o o se  to b e  in a  h o sp ita l , these a r e  w om en  

w ho n ee d  a  g r e a t  d e a l o f  c a r e ...T h e se  w om en  

w ho a r e  c a r r y in g  tw ins a n d  b ree ch es f o r  the 

m o st p a r t ,  h a v e  ju s t  a s  m u ch  r igh t to h a v in g  

the a s p ir a t io n  f o r  a  n o r m a l b irth  o f  th e ir  

b a b ie s  a s  a n y  o th e r  w o m e n .”

Ms Lecky-Thompson has denied that 
the injuries and deaths to the mothers 
and/or babies referred to in the complaints 
before the Tribunal were caused by any 
m isconduct on her part. She has argued 
that morbidity and mortality in the birth 
process are facts of life and wholly uncon
nected with the standard of attending 
healthcare:

“B a b ie s  d ie  in a ll  k in d s  o f  e n v iro n m e n ts . 

T h ey  d ie  in th e b a c k  s e a t s  o f  c a r s  g o in g  to 

h o sp ita l s  so m e tim e s , th ey  d ie  in h o sp ita l  

l a b o u r  w a rd s , th ey  d ie  in  b ir th  ce n tre s  a n d  

th ey  d ie  a t  h om e. ”

The view of the HCCC
Contrary to this view, the HCCC 

have sought to argue that this approach 
by Ms Lecky-Thompson to her patients 
has been central to the cause of the situa
tions they now face. In each of the six

com plain ts before the Tribunal, the 
HCCC has adduced expert evidence to 
show that, had each patient been afford
ed the proper standard of care in each cir
cum stance, their injuries and deaths 
could have been avoided.

The HCCC does not contend that the 
instance of home births p e r  se  was the 
main contributing factor to the adverse 
outcomes. Notwithstanding the policy 
statements from the Australian Medical 
Association and the Royal Australian 
College of O bstetricians and 
Gynaecologists which oppose the practice 
of midwifery undertaken independently of 
m edical practitioners appropriately 
trained in Obstetrics, the HCCC has taken 
a different view.

From the outset, the Health Care 
Complaints Commission has supported 
the right of women to give birth at home 
and has advocated the need for the 
upholding of safe standards of practice in 
the homebirth movement.

In his opening speech to the Tribunal, 
Mr Basten, Q.C., made the following 
statements:

“ T h ere  is not a n d  n e v e r  h a s  been  a n y  

le g a l lim it on w h ere m id w ifery  m a y  be p r a c 

tised , a n d  there is ce rta in ly  n o th in g  illega l, o r  

in d ee d  fro w n e d  u p o n  by the la w  a s  su ch , in 

re la tio n  to h om e b irth s. N o r  sh o u ld  th ere be, 

a c c o rd in g  to the C o m m iss io n e r  in  th is c a s e .”

In foreshadowing claims that the 
HCCC proceedings against Ms Lecky- 
Thompson have been motivated by a per
ceived medical intolerance by obstetri
cians and gynaecologists who may see her 
practice as a threat, Mr Basten stated 
unequivocally that:

“ T h ese  c o m p la in ts  a r e  d ire c te d  sq u a re ly  

a t  issu e s  o f  p u b lic  sa fe ty  in a  p a r t ic u la r  a r e a  

o f  the o p e ra tio n  o f  h ea lth  w o rk e rs. T h e n u m 

b e r  o f  m id w ives a tte n d in g  m o re  th an  3 0  

h o m eb irth s a  y e a r , a c ro ss  the w h ole  country , 

a p p e a r s  a t  the p re se n t tim e to be  so m e th in g  

le ss th an  ten ...

“A g a in st  th at b a c k g ro u n d  it m a y  w ell be  

th a t in d ep e n d en t m id w iv es se e  th em se lv es a s  

a  sm a ll  a n d  p e r h a p s  u n d e rv a lu e d  g ro u p  o f  

p ro fe ss io n a l w o rk e rs, a n d  they m a y  think  

th e ir  p ligh t is d u e  in p a r t  to the in a p p r o p r ia te  

a tt itu d e s  o f  m e d ica l p ra c t it io n e r s . T h e tru th  

o f th at p ic tu re  is not in issu e  in th ese  p ro c e e d 

ings, f o r  s ta t is tic s , a n d  in a n y  even t, the 

C o m m iss io n  w ou ld  say , d o e sn ’t e x c u se  a n y  

fa ilu r e  to m a in ta in  p ro fe ss io n a l s ta n d a r d s  on

the p a r t  o f  a n y  in d iv id u a l m idw ife.

“ The w illin g n ess o f  the C o m m iss io n  to a c t  

w here m in im u m  s ta n d a r d s  a p p e a r  not to be  

m et is a n  im p o r ta n t  p ro tec tio n  not on ly  f o r  

th ose w om en  ch o o sin g  to d e liv e r  a t  h om e, but 

a lso  fo r  the fu tu r e  o f  h o m eb irth s , a s  a n  op tion  

f o r  w om en  in a p p r o p r ia t e  c ir c u m sta n c e s .”

The complaints
Patient 1

PI was a 38 year old nulliparous 
woman of small stature, whose estimated 
date of confinement was in early June 
1989. It is alleged by the HCCC that there 
was evidence of hypertension during the 
pregnancy, either due to pre-eclampsia or 
gestational hypertension. There was also a 
breech presentation which was not diag
nosed until the com mencem ent of the 
labour, and a major failure of the labour to 
progress. P 1 was eventually transferred to 
hospital for Caesarean Section delivery 
after her cervix had been fully dilated for 
six hours. The breech presentation was 
unexpected at birth as an ultrasound had 
never been conducted.

At that tim e it was Ms Lecky- 
Thom pson’s policy to advise her patients 
against ultrasound testing of the foetus, on 
the grounds that any adverse conse
quences of this relatively new technology 
are yet to come to light.

In the case of PI, the HCCC claimed 
that Ms Lecky-Thompson departed from 
the standard of care owed by a competent 
midwife, due to her failure to:
(i) conduct any ultrasound or other diag

nostic investigation in an attem pt to 
determ ine the possibility of foetal 
pelvic disproportion;

(ii) transfer the patient to hospital imme
diately on discovery that the labour 
involved a breech presentation;

(iii) transfer the patient after two hours’ 
failure to progress in labour.
Ms Lecky-Thompson defended her 

actions by the following arguments:
(i) PI had no complaint with the care 

provided; a complaint was made on 
her behalf by a family member.

(ii) “M y  e x p e r ie n c e  to ld  m e th at P I  a n d  h e r  

b a b y  w ere n o rm a l, d e sp ite  se v e ra l e le v a t

ed  b lo o d  p r e ssu re  re a d in g s a n d  d e sp ite  

the tex tb o o k  re co m m e n d a tio n s  f o r  len gth  

o f  tim e  in the 2 n d  s ta g e  (o f l a b o u r ) .”

(iii) She did not take P i ’s blood pressure 
up until she had been in labour for ►
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six hours because “ I w a s  co n v in ce d  

th a t sh e  w a s  a  n o rm a l w o m a n  in a  n o r 

m a l la b o u r .”

Patient 2
After a pregnancy progressing beyond 

42 weeks, P2’s labour com menced on 21 
May 1991 and a preciously undiagnosed 
breech presentation became apparent. Ms 
Lecky-Thompson allowed the home birth 
to proceed even in the presence of d ip
ping of the foetal heart rate. The delivery 
progressed only up until the stage when 
the baby’s body had been delivered. Ms 
Lecky-Thompson was unable to deliver 
the head and encountered difficulty with 
delivering the arms. The baby was still
born, having been subsequently delivered 
by a medical practitioner some half hour 
after the death.

In the case of P2 the HCCC claimed
that:
(i) it is unacceptable that midwives 

undertake the delivery of breech 
babies in the home;

(ii) there was inadequate monitoring of 
the foetal heart rate and the m others 
health;

(iii) there was inadequate assistance with 
the delivery at home.
Ms Lecky-Thompson defended her 

actions as follows:
(i) P2 also had no complaint with her 

care.
(ii) In response to the HCCCs supposi

tion that P2 should have properly 
been given the opportunity to benefit 
from hospital care where she could 
have had continuous
Cardiotocographic (CTG) m onitor
ing, and immediate access to an oper
ating theatre, Ms Lecky-Thompson 
claimed that “both th ese  su p p o sit io n s  

a r e  f a u l t y :

1. E lectro n ic  F o e ta l M o n ito r in g  ca n n o t  

g u a r a n te e  th at a ll  fo e tu s e s  a r e  sa fe  

b e c a u se  the e q u ip m e n t is in c a p a b le  

o f  d e te rm in in g  w h ich  b a b ie s  a re  

rea lly  a t  risk ;...

2 . “ ..it is s im p ly  not p o ss ib le  to h a v e  a  

C a e s a r e a n  im m ed iate ly , ju s t  b e c a u se  

on e is in d ic a te d .”

Ms Lecky-Thom pson defends the 
practice of midwives conducting home- 
births of breech deliveries by quoting from 
U.K. midwife, Professor Caroline Flint:

“As w om en  a r e  h em m ed  in by the lack  o f

ch oice a n d  the in sis ten ce  o f  th e ir  o b ste tr ic ia n  

th a t they e ith e r  h a v e  a  c a e s a r e a n  se ctio n  o r  

a r e  d e liv e re d  in lith o to m y  w ith fo rc e p s ,  so m e  

a r e  tu rn in g  to h o m eb irth  a n d  d e liv e ry  by  

in d e p e n d e n t m id w iv e s ...S o  the in d ep e n d en t  

m id w ife  fo r c e d  into th is s itu a tio n  h a s  to look  

a t  the m y th s a n d  p r a c t ic e s  w hich  h a v e  g ro w n  

u p  su r ro u n d in g  breech  b irth s a n d  try  to m a p  

o u t a  c o u r se  w hich  w ill e n su re  the g re a te s t  

sa fe ty  f o r  both  b a b y  a n d  m other. ”

Patient 3
P3’s pregnancy had progressed to 44 

weeks and there were a num ber of other 
reasons for concern over the health of the 
baby. The post term confinement was 
nevertheless undertaken at home. Ms 
Lecky-Thompson attem pted a ventouse 
extraction of the foetus which was subse
quently delivered stillborn. The HCCC 
claimed that it is not appropriate that a 
ventouse be used in a home delivery.

Ms Lecky-Thompson defended her 
use of the ventouse extraction mode of 
delivery by arguing that she has received 
Obstetric training in the use of a ventouse. 
Her training as such, has consisted of Ms 
Lecky-Thompson’s observations of its use 
by Obstetricians at various births.

Ms Lecky-Thompson also claims that 
P3’s baby was born  w ith a congenital 
abnorm ality and w ould have died in any 
event.

“ T h ere  a r e  statistics th a t sh ow  th a t b a b ie s  

c a n  d ie  in  ev e ry  en v iro n m e n t w ith the b e st  will 

a n d  c a r e  in  the w orld , th is is a  f a c t  o f  li fe .”

P3 com m enced civil proceedings 
against Ms Lecky-Thom pson in the 
Supreme Court of New South Wales in 
1992. The case was settled out of Court in 
1995 on undisclosed terms.

Patient 4
P4 was diagnosed as being pregnant 

with twins, her estimated date of confine
ment being 5 February 1992. After being 
turned away by a birthing centre whose 
policy was to direct all multiple confine
ments to hospital, P4 consulted Ms Lecky- 
Thom pson and claims that Ms Lecky- 
Thom pson assured her that a home birth 
for twins would be safe. P4 went into 
labour (prematurely) at 36 weeks and the 
home delivery proceeded. There was an 
alleged 2 to 3 hour delay after the birth of 
the first twin and the m other allegedly suf
fered intra partum  and post partum  haem 

orrhage such that she was thought to have 
lost in excess of half her total blood supply, 
based on her body weight and haemoglo
bin count of 57 grams per litre when she 
arrived at the hospital.

Ms Lecky-Thompson’s attem pts to 
deliver the placentae resulted in the cords 
snapping. It is alleged that Ms Lecky- 
Thompson ignored repeated suggestions 
by the husband of P4 that she be trans
ferred to hospital, this not having occurred 
until some 3 hours after the birth of the 
second twin.

Upon arrival of ambulance assistance, 
P4 was suffering from severe hypo- 
volaemic shock. She subsequently devel
oped irreversible renal and pituitary fail
ure. She has since undergone a renal trans
plant and bilateral hip replacement. She 
will also remain dependent upon corticos
teroids for the rest of her reduced life 
expectancy.

The HCCC claimed that Ms Lecky- 
Thompson departed from the standard 
required of a competent midwife in the 
case of P4 in that:
(i) multiple births constitute a “high risk” 

situation and such births should not 
be undertaken at home;

(ii) the delay between the delivery of the 
second twin was in the order of four 
times the period which would have 
been acceptable according to standard 
obstetric practice;

(iii) both the second twin and the placen
ta were sought to be delivered in an 
upright position in a woman who had 
already suffered hypovolaemic shock 
and an undelivered placenta;

(iv) there was inadequate treatment pro
vided in response to P4’s drop in 
b lood pressure post partum , evi
denced by the use of a butterfly can
nula rather than a wider bore cannula 
through which to administer intra
venous fluids;

(v) there was an unacceptable delay in 
transferring the m other to hospital by 
which time she had suffered irre
versible damage to her renal system. 
Ms Lecky-Thompson has defended

her actions arguing that P4’s condition 
remained stable throughout the period at 
home and that her renal collapse occurred 
as a result of events occurring at the hos
pital after transfer. In particular, she 
claims that:
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(i) she provided adequate advice to P4 
and her husband concerning the 
known risks associated with twin 
births;

(ii) there were no com plications su r
rounding the delivery of the first twin 
and Ms Lecky-Thompson felt that P4 
should be given time to “recover” 
before attem pting the delivery of the 
second twin;

(iii) there was no intra-partum bleeding 
and no significant postpartum  haem 
orrhage;

(iv) P4s vital signs remained reasonably 
stable throughout both deliveries and 
up until the time when transfer to 
hospital was required, such that Ms 
Lecky-Thompson denies the diagno
sis of hypovolaemic shock by the 
ambulance attendants at the delivery 
scene;

(v) the ambulance attendants unnecessar
ily delayed the transfer of P4 by treat
ing her at the scene;

(vi) the hospital staff caused further blood 
loss by attem pting manual removal of 
the placentae despite Ms Lecky- 
Thom psons urges that they proceed 
straight to theatre;

(vii) there was a failure to adequately m on
itor the vital signs of P4 in the post
operative period.
The HCCC argued that the events

after P4’s transfer to hospital are not rele

vant as the Proceedings before the 
Tribunal are concerned only w ith an 
assessm ent of w hether Ms Lecky- 
Thompson complied with the requisite 
standard of care during the homebirth.

Patient 5
P5’s labour occurred in November 

1994 and ambulance transfer of the m oth
er to hospital was subsequently required. 
Ms Lecky-Thompson drove the baby to 
hospital in her car. Upon arrival it was dis
covered that he was in a serious state of ill 
health, having been given oxygen since the 
time of birth. Intensive care treatment was 
subsequently required. The HCCC claimed 
that the treatment and diagnosis of the 
baby’s condition was inadequate in that 
there was an unacceptable delay in the 
baby’s transfer to hospital and inappropriate 
use of a ventouse to assist in the delivery.

Ms Lecky-Thompson claims that P5 
had no complaint with her care.

Ms Lecky-Thompson does say that:
“I be liev ed  th at I h a d  m a d e  a n  e r ro r  o f  

ju d g e m e n t a t  the tim e  w ith b a b y  P 5 . I 

be liev ed  th a t i f  I h a d  co n tin u ed  o x y g e n  f o r  a  

sligh tly  lo n g er  p e r io d  a t  h om e w e w o u ld  h av e  

been a lr ig h t, he w a s  tr a n sfe r re d  on ly  b e c a u se  

his m o th e r s  co n d itio n  d e te r io r a te d .”

Patient 6
This complaint arose out of matters 

stated by Ms Lecky-Thompson whilst

under cross-examination. Similar to the 
situation of P4, P6 was involved with a 
hom ebirth of twins. In evidence before 
the Tribunal, Ms Lecky-Thompson adm it
ted that she had withheld infonnation 
from an Obstetrician in Wollongong con
cerning a delay in transfer to hospital in 
the case of a postpartum  haemorrhage.

The HCCC was granted leave by the 
Tribunal to include the circumstances of 
this case as a 6th complaint against the 
respondent. Evidence in support of this 
complaint was taken directly from the 
statem ents m ade by Maggie Lecky- 
Thompson under cross examination, as 
recorded in the transcript of the proceed
ings. No additional evidence was called.

Comment
In his opening to the Tribunal, Mr 

Basten Q.C. made the point that it is not 
the unfortunate levels of morbidity and 
mortality in these cases, which is the 
Commissions ultimate test of misconduct: 
it is the contention that it is not acceptable 
to simply abandon accepted standards of 
medical practice, simply on the basis of 
individual experience, which the 
Commission has “p u t to the fo r e f r o n t”.

W hen the Com mission sought to 
investigate the circumstances surrounding 
one of the com plaints in April 1990, it 
was asked by Ms Lecky-Thompson to use 
as an appropriate source of standards, the ^
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two-volumed text book titled E ffec tiv e  

C a r e  in P re g n a n cy  a n d  C h ild b irth .

One of the editors of this book is 
Professor Marc Keirse, Professor of 
O bstetrics and Gynaecology at the 
Flinders University in South Australia, 
(and co-author of the article referred to in 
the Introduction above). Professor Keirse 
has home birthing experience in a num ber 
of countries including Flolland, where the 
home birth delivery rate is around 30% of 
all deliveries.

In her defence, Ms Lecky-Thompson 
has stated that she has found

“h igh  m o tiv a t io n , g o o d  p r e p a r a t io n ,  

d ev o ted  su p p o r t  p e o p le  a n d  a  s tro n g  tru st  

re la tio n sh ip  w ith m e, th eir  m id w ife , b e in g  o f  

g r e a te r  im p o rt th an  the m ed ica l risk  c r i t e r ia .” 

In relation to this comment, Professor 
Keirse, who has assisted the Commission 
in his capacity as an expert witness, and 
who is a strong supporter of hom ebirths in 
appropriate circumstances, has stated:

“As su ch  p sy ch o lo g ica l su p p o r t  is a p p a r 

en tly  a ll  th at sh e  o ffers in fu r th e r  d ia g n o s is  

a n d  trea tm en t, even  w hen se v e re  co n d itio n s  

su ch  a s  g e s ta t io n a l h y p erten sio n  a r e  d ia g 

nosed , w hen a  breech  p re se n ta tio n  s ta g n a te s  

a t  f u l l  ce rv ic a l d ila tio n  fo r  se v e ra l h o u rs , o r  

w hen a  w o m an  su ffe r s  c o n sid e ra b le  b lood  lo ss  

p o st  p a r tu m  it is not su rp r is in g  th at sh e will 

w itn e ss the “stro n g  re la tio n sh ip  w ith m e th e ir  

m id w ife ” to be o f  f a r  g r e a te r  im p o r ta n c e  th an  

a n y th in g  else. In a c tu a l  f a c t ,  n o th in g  else  ca n  

be w itn e ssed  b e c a u se  n o th in g  e lse  is b e in g  

offered  until, o f  co u rse , it a ll  g o e s  d re a d fu lly  

w rong. F o r tu n a te ly  it d o es not a lw a y s  g o  

w ron g..

“P eo p le  in g e n e ra l, a n d  p r e g n a n t  w om en  

in p a r t ic u la r , a r e  re m a rk a b ly  re s is ta n t  to m a l 

trea tm en t. A n  in d iv id u a l p r a c t i t io n e r  c a n , 

therefore , g o  on with a  f e w  too m a n y  lo sse s  

a lo n g  the w ay, b e liev in g  they a r e  b u ild in g  up  

e x p e rie n ce  w hen, in f a c t ,  they a r e  d o in g  n o th 

ing m ore  th an  re p e a tin g  the s a m e  m ista k e s  

w ith in c re a s in g  con fiden ce.

“ U n fo rtu n ate ly , how ever, s tre s s in g  th e ir  

‘s tro n g  tru st re la tio n sh ip  w ith  m e th e ir  m id 

w ife ’ o v e r  a n d  a b o v e  a c tu a l  tre a tm e n t o r  

h ealth  c a re  thereby  a lso  in d ic a te s  a  g re a t  m is 

u se  a n d  a b u se  o f  the tru st  p la c e d  in h e r  a s  

th e ir  m id w ife .”

The Law
The N u r se s  A ct 1991 (NSW) defines 

“professional m isconduct” as unsatisfacto
ry professional conduct of a sufficiently

serious nature to justify the removal of the 
nu rses  nam e from the Register. 
U nsatisfactory professional conduct 
includes but is not registered to any of the 
following:
(a) Any conduct that demonstrates a lack 

of adequate knowledge, experience, 
skill, judgement or care by the nurse 
in the practice of nursing;

(b) any other im proper or unethical 
conduct relating to the practice of 
nursing.
Should the Tribunal find that Ms 

Lecky-Thompson is guilty of professional 
misconduct as alleged, she may have her 
name removed from the Register of Nurses 
and lose her right to practice as an inde
pendent midwife.

Unlike a civil action for Com mon Law 
Negligence, where the plaintiff bears the 
onus of proof to establish the case “to the 
balance of probabilities”, the applicable 
onus on the part of the HCCC before the 
Nurses Tribunal, is to prove its case to the 
standard of the B r ig in sh a w  Test: “to a com
fortable satisfaction”. This may be consid
ered significantly greater than that 
required of the civil standard of proof, “on 
the balance of probabilities”, but less than 
the criminal standard, “beyond a reason
able doubt.”

The Tribunal has the power to sanc
tion the respondent in the event that a 
com plaint has been proved, by virtue of 
section 64 of the N u r s e s  A ct 1991 (NSW). 
Lesser penalties include the power of the 
Tribunal to:
(i) caution or reprimand the person;
(ii) direct that such conditions, relating to 

the persons practice, as it considers 
appropriate, be imposed on the per
sons accreditation;

(iii) order that the person report on his or 
her practice at the times, in the m an
ner and to the persons specified by 
the Tribunal;

(iv) order that the person seek and take 
advice, in relation to the management 
of his or her practice, from such per
sons as are specified by the Tribunal;

(v) suspend the person from practising 
for a specified period.
The professional future of Ms Lecky- 

Thom pson as a practising independent 
midwife, hangs in the balance of the 
Tribunals decision.

The future of the home birth move

ment in New South Wales and indeed, 
throughout the rest of Australia is support
ed by the Health Care Com plaints 
Commission in its endeavour to ensure 
that our midwives uphold acceptable stan
dards of practice and that they are account
able to the public in the same way as any 
other practising health care professional.

On behalf of the NSW public, the 
HCCC looks to the Nurses Tribunal in 
these proceedings to define the minimum 
standards of practice that should be applic
able with regard to home births in this 
country. Following the research and publi
cation of statistics by such specialists as 
Bastian, Keirse and Lancaster, it is apparent 
that the precise definition of such m ini
m um  standards of practice is long overdue.

Postscript
The writer notes that the Nurses 

Tribunal delivered its findings in the 
Local Court of NSW on Friday 13th 
Novem ber 1998. Those findings were 
that all 6 com plaints were proven by the 
HCCC. With respect to Com plaints 1 
and 2, Ms Lecky -Thompson was found 
to be guilty of “unsatisfactory profession
al conduct” but the Tribunal was not of 
the opinion that the issues raised any 
questions regarding the fitness of the 
respondent to practise as a midwife and 
therefore as a registered nurse.

W ith respect to each of the remaining 
Complaints 3 to 6, Ms Lecky-Thompson 
was found to be guilty of “professional 
m isconduct” such that the Tribunal does 
question the fitness of the respondent to 
practise as a midwife and therefore as a 
registered nurse.

The proceeding have been adjourned 
to 15 December at which time the 
Tribunal will deliver its finding regarding 
the penalties to be imposed upon the 
respondent.

An analysis of the Tribunal’s decision 
with respect to each complaint and the 
penalties to be imposed will be reported by 
the writer in a future edition of P lain tiff. ■

Karen Stott is an Associate Solicitor of the firm Charlton 
Shearman Medical Lawyers who are representing P4 and her 
husband in civil proceedings against Ms Lecky-Thompson in 
the Supreme Court of NSW. A trial date for the civil pro
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