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Executive Summary
'-p h is  e s sa y  a im s  to co n clu siv e ly  p ro v e  th at 

jL the co m m on  law  sy ste m  o j  tort is an  

u n a m b ig u o u s  d e te rre n t to the co m m iss io n  o f  

in ju r io u s  co n d uct a n d  civil w ro n gs in society. 

T h is is d o n e by c o n ce p tu a lly  a n a ly s in g  the 

th ree m a jo r  th eories m o o te d  a s  the r a t io n a le s  

fo r  co m m o n  law  n eg ligen ce , n a m e ly  the in su r 

a n c e  theory, the co rrec tiv e  ju s t ic e  theory, a n d  

d ete rren ce . It is su b m itte d  th at the in su ra n c e  

th eory  a n d  the co rrec tiv e  ju s t ic e  th eory  co n 

ta in  co n ce p tu a l d ifficu ltie s su ffic ie n t to p la c e  

th e ir  e fficacy  u n d e r  e x tre m e  d o u b t, w h e re as  

the d e te rren ce  th eory  is not on ly  u n e n c u m 

b e re d  by su ch  d efic ien c ies, it a lso  is a  co n c e p 

tu a lly  ra tio n a l a n d  e ffic ac io u s r a t io n a le  f o r  

the tort sy stem .

The a n a ly s is  then ch a n ge s to a n  e m p ir i

c a l stu d y  w hich e x e m p lifie s  the p r a c t ic a l  s ig 

n ifican ce  o f  the tort sy s te m  a s  a  d e te rre n t to 

p o te n tia lly  in ju r io u s  co n d u c t in m ed icin e. 

M e d ic in e  h a s  been  ch osen  a s  one o f  m a n y  p o s 

sib le  su b je c t a r e a s  w hich  a n  a n a ly s is  su ch  a s  

this co u ld  co n ce n tra te  on. It will u ltim a te ly  be  

su b m itte d  th a t the co m m o n  law  sy ste m  o f  tort 

h a s  a n  e n o rm o u sly  re a l a n d  su b s ta n tia l  d e te r 

rent effect on n eg ligen t a n d  in ju r io u s  co n d u c t  

g en era lly .

1. Theories of Negligence
Feldman' states two traditional goals 

of tort law: recovery by victims for loss 
suffered, and deterrence of civil wrong 
inducing behaviour. However a brand 
new theory has recently come to light: 
the “Insurance Theory” of tort com pensa
tion. The roots of this theory lie in neo
classical economics, and thus adopts its 
guiding theory of economic rationality to 
frame its central premise that civil wrong 
victims should not recover damages for 
injuries that they, as rational economic 
agents, would not have insured against in 
the first place.

Obviously a theory such as this is 
diametrically opposed to any theory of 
negligence liability based on deterrence. 
Insurance theorists indeed  expressly 
acknowledge this, and therefore propose 
increasing taxes, fines, and crim inal 
sanctions as deterrent initiatives. The 
efficacy of such initiatives are but one 
factor to be considered when deciding 
which theory of negligence is in practice 
the guiding theory.

2. Insurance, Corrective Justice, and 
Deterrence: A Critique
2.1 The Insurance Theory of Tort

In deciding whether deterrence is in 
practice a substantive factor in negligence, 
all three theories m ust be considered.

First the insurance theory. Feldman2 
believes insurance demand should not be 
used as a benchm ark for what tort victims 
want in compensation. While tort damages 
and insurance both provide compensation, 
Feldman believes their availability should 
not be governed by the same norms. 
Insurance theorists’ rationales themselves 
bear this out. Rubin3 says damages should 
not be awarded for pain and suffering 
because wealth is not a substitute for pain 
and suffering. Therefore rational insurers, 
anticipating lower overall post injury per
sonal satisfaction levels (utility), would not 
insure to protect pre injury utility, because 
that would am ount to overinsuring.

However the flaws in such an analysis 
are many. As economists, Rubin and oth
ers look at the issue from an overly blink
ered viewpoint, focusing only on the eco
nomics of satisfying person’s wants, and 
even then, getting their assumptions mis
taken. For instance, there is no scope 
given for the role damages can play in pur
chasing medical treatment to alleviate pain 
and suffering. While it is true that persons

incapacitated by post accident pain and 
suffering need fewer dollars to satisfy their 
wants because lower overall utility means 
fewer wants than before an accident, post 
accident wants could alternatively be 
greater if medical remedies are available, 
so damages should in these instances be 
higher than the negligible am ounts Rubin 
and others arbitrarily submit to be appro
priate for pain and suffering.

As stated earlier, such an analysis places 
no emphasis on deterrence, instead prefer
ring to impute implied blameworthiness on 
plaintiffs for not having the foresight to 
insure themselves against potential acci
dents. Such a rationale may be appropriate 
in a neoclassical economics context, but 
totally ignores the fact that the judicial sys
tem through common law and statute deter
mines and regulates damages payments, 
basis being restoration, not maximisation of 
people’s preferences for accident insurance.4

The final flaw in the insurance theo
ry is that the economists supporting  it 
have forgotten one of the fundam ental 
tenets of econom ics: m arket failure. 
W hat happens when the insurance m ar
ket fails by either not supplying any 
insurance in certain areas, or supplying it 
w ith prem ium s so exorbitant that it 
becomes unviable. An example is obstet
rics; litigation has so exponentia lly  
increased insurance prem ium s that many 
obstetricians m ake rational econom ic 
decisions to leave the practice.5 This is 
the ultimate in deterrence, thereby caus
ing a major paradox; that when the theo
ry works, deterrence becomes insignifi
cant, bu t w hen it fails, deterrence 
becomes the be all and end all. And sub
sequently, the utility of society as a 
whole, not ju st accident victims, falls 
when services dem anded fail to be su p 
plied. This is the ultim ate m arket failure. ►
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2.2 The Corrective Justice Theory of Tort
The next major theory of negligence is 

the corrective justice theory. Schwartz6 
details that between the 1920s and 1950s, 
corrective justice was the dom inant tort 
rationale with deterrence playing no role. 
However thinking has now shifted 180 
degrees, with deterrence the unequivocal
ly dom inant view.

Corrective justice is self explanatory; 
the theory focuses more upon com pensa
tion for victims, rather than retribution 
against tortfeasors. A clear example is no 
fault compensation schemes like workers’ 
compensation and third party m otor vehi
cle accident insurance. However, given 
that the forgoing analysis has discredited 
the insurance theory of tort, leaving only 
deterrence and corrective justice, to prop
erly ascertain the relevance of deterrence 
and subsequently justify its tenure as the 
dom inant contem porary tort rationale, 
corrective justice has to be evaluated in the 
same way as for the insurance theory.

W einnbb and Coleman7 list three par
adigms in support of a corrective justice 
perspective:
• That tort liability operates not on 

every single person whose conduct is 
tortious, but only on those whose 
conduct caused actual injury,

• That defendants liability is not the 
expected value of the risk that the 
conduct creates, but the am ount of 
harm  actually suffered,

• That tort litigation is brought by vic
tims, and victims only.
Schwartz8 correctly evaluates this 

analysis as deficient in m any ways. 
Firstly, it focuses upon the burden of lia
bility ex post, rather than liability ex ante. 
Deliberately taking a retrospective analy
sis will always omit consideration of 
deterrence. Secondly W einribb and 
Colem an’s paradigms are not im m ediate
ly conclusive. W hile tort liability does not 
operate on every single instance of to r
tious conduct, their analysis arbitrarily 
declares the issue as “tortious” conduct, 
while om itting to consider m atters of 
degree; for instance deterrence can elicit 
responses which decrease the tortious
ness of tortious conduct in such a way 
that risk substantially decreases. Their 
analysis does not consider this aspect. 
Thirdly focusing on the victim as the 
party who initiates an action is inherent

ly deterrence based when the defences of 
volenti and contributory negligence are 
considered, since deterrence obligations 
are consequently placed upon both plain
tiffs and defendants.

This is not to say that corrective justice 
is irrelevant; plaintiffs will always seek dam
ages to place themselves back in the same 
position (or substantially the same position) 
that they were in before, or so the theory 
goes. But as Feldman6 surmises, this theory 
is “only a metaphorical aspiration, not a liter
al one”, since victims are free to use damages 
payments whichever way they like, and not 
necessarily in a strictly corrective/restorative 
way Also no fault compensation schemes 
have an indirect deterrent effect; if too many 
claims are made, premiums must rise, thus 
giving contributories an incentive to become 
more risk averse.

2.3 The Deterrence Theory of  Tort
So what then of deterrence? Due to 

the conceptual difficulties of insurance 
and corrective justice theories outlined 
above, deterrence seems to attain the role 
of primary rationale behind the laws of 
tort by default. However, to prove its case, 
more substantive proof, both theoretical 
and empirical, is required. Beginning with 
theoretical perspectives, Schwartz and 
Komesar supply a compelling conceptual 
argum ent.10 Since the only injuries which 
in practice get compensated are those sus
tained through negligence (omitting con
sideration of no fault insurance schemes 
and the like), tort litigation sends a signal 
to potential tortfeasors that it would cost 
them  more to be negligent than to invest 
in risk management and other tort deter
rent procedures. The importance of com
pensation in the scheme of things is that it 
provides victims with an incentive to sue, 
therefore making it an “indispensable 
ingredient” of deterrence, even though it is 
deterrence, and not compensation per se 
which is the main purpose of tort.

The applicability of this concept to 
“trad itio n a l” to rt liability causes of 
action, is self evident. Also, it can be 
applied to traditional corrective justice 
provinces of tort. For the reasons ou t
lined  above, no fault com pensation  
schem es like com pulsory third party 
m otor vehicle insurance is im plicitly 
deterrent based when one considers that 
the m ore reckless the driving, accident

incidence, and consequently scheme pre
mium s, increase. This theoretically sig
nals drivers that “the ball’s in their court”, 
placing them under a collective incentive 
to drive in more rational manners.

3. Empirical Aspects of Deterrence - Medical 
Negligence

The above m entioned conceptual 
deficiencies inherent in the insurance and 
corrective justice theories, along with the 
conceptual rationality of deterrence, 
details one half of the reason why deter
rence should be seen as the major tort 
rationale. To prove this more conclusively 
however, reference m ust be given to 
empirical analysis, with emphasis on m ed
ical negligence as one of many possible 
categories of negligence.

It is by no means disputed that m ed
ical negligence is a major area of tort law. 
W hat would be less well known is that 
this is not a new  phenonem on; as long 
ago as 1866 there was concern that 
“(l)egal prosecutions lor malpractice in 
surgery occur so often that even a 
respectable surgeon may well fear for the 
results of his surgical practice”". Nothing 
has changed since then - the fear Elwell 
spoke of is extremely real. D ickens12, 
sum m arising the results of a m ajor 
Canadian survey of doctors, describes the 
emotional traum a doctors go through 
when being served with lawsuits, endur
ing pre trial and trial procedures, espe
cially cross examination, and going from 
a position of mastery of medical adm inis
tration to being rendered “infantilised”, 
powerless, and at other people’s disposal 
during the course of litigation. Some doc
tors quoted analogised the situation to 
bereavement, w ith the death being not of 
close family members, but of their image, 
self esteem, and self confidence. O ther 
studies of litigated physicians report 
sym ptom s “that might be associated with 
major depressive disorder(s)”.13

W ith this as the situation, it is no sur
prise that empirical evidence shows that 
high risk medical areas, most notably 
obstetrics, have suffered from so much 
systematic exiting by practitioners that the 
position is reaching crisis in some situa
tions14. Charles et al report that as far back 
as 1985, 25 percent of all obstetrician- 
gynaecologists in Florida wound up their 
practices for fear of litigation15. Their own
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study pursuant to their employment as 
psychology academics, found 48.9 percent 
of previously sued physicians were likely 
to cease treating high litigation risk 
patients, 42.9 percent contemplated early 
retirement, and 32 percent had given con
sideration to expressly dissuading their 
children from entering medicine.'6

This truly is the epitome of deterrence 
in practice. It also exemplifies the flaw in 
reasoning of the insurance theory; first, 
insurance can not remedy loss of reputa
tion, need for court trials, and other col
lateral non monetary damage referred to 
above, and when litigation becomes too 
intense in certain areas, the insurance mar
ket simply fails to feasibly function.

The deterrent effect of litigation is by 
no means confined to obstetrics; all areas 
of medicine are affected. Physicians now 
do not feel as confident of their diagnostic 
abilities as they once did, and as such, 
have begun to practice what has been 
described as “defensive m edicine”. 
Sappideen17 describes defensive medicine 
as the undertaking of excessive medical 
tests and procedures to ensure that there 
are no lingering doubts about the patients 
health. But as Sappideen18 adds, there is no 
conclusive definition of defensive medi
cine; different physicians will differ on the 
question of what constitutes “excessive” 
tests and procedures, and what is simply 
being prudent. W ith the practice of medi
cine increasing in complexity, it is only 
reasonable that physicians should order 
more tests and procedures to place the 
issue of patient health beyond doubt; they 
do, after all owe strict fiduciary duties to 
their patients, and a tort system which 
deters over confidence in individual physi
cian abilities is serving a valid purpose.

A corollary to this however is that all 
these measures, whether motivated by p ru 
dence or “defensive” excess, add to the 
national health care bill. This has led to 
what Dickens describes10 as a new conflict 
facing physicians; do they follow their 
medical and fiduciary principles and prac
tices by acting as unfettered advocates for 
their patients, or do they take an altruistic 
attitude to society in general by striving to 
restrain health care costs? Lintons provoca
tively titled article20 “Would Hipprocates 
Accept Cost Containment?” expresses the 
medical fraternity’s apparent “damned if we 
do and damned if we don’t” frustration

since costs to society from medical mal
practice litigation can only go one way: up. 
This is either through increased costs of 
tests and procedures, or costs incurred 
through litigation: court costs, damages 
payouts, exponentially increasing insur
ance premiums, right through to complete 
withdrawal from certain areas of practice. 
While medically induced injuries are a very 
serious matter, and malpractice litigation is 
pnm a facie designed to aim to restore 
injured patients as far as possible to their 
pre malpractice states of health, actual 
withdrawal of service proves conclusively 
that medical malpractice litigation is inher
ently deterrence based, w ith ultim ate 
deterrence of practice as a result.

A scenario as unflattering as this could 
easily proffer the question of whether a no 
fault compensation scheme should be 
introduced for medical injuries. Two prob
lems however, are apparent. First, there is 
the issue of the ever expanding costs such 
a system would necessarily entail. Second, 
there is the more worrying application of 
lower medical standards that a removal of 
deterrence would lead to. Danzon21 quotes 
observers of the New Zealand scheme who 
claim that medical standards have fallen, 
while Miller, after touring New Zealand, 
declared22 that the scheme’s consequence 
is that “disgracefully hazardous conditions 
(are) evident”. Clearly such a situation in a 
medical context is just as non-optimal as 
deterrent induced withdrawal from m ed
ical practice. A no fault insurance scheme 
therefore would not be an ideal solution 
for medical malpractice.

Conclusion
The foregoing analysis proves conclu

sively the value of the tort system as a 
deterrent to injurious conduct. W hile 
other theories of negligence like insurance 
and corrective justice have merit, in the 
overall analysis, it m ust be accepted 
beyond doubt that from both a conceptu
al and practical angle, deterrence is the 
ultimate tort rationale, therefore exempli
fying the value of the tort system in deter
ring injurious conduct. ■
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