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Equal Opportunity Itibunal of NSW (EOT) 18 of 1997
M itchell v South Sydney Junior Rugby League Club L im ited  
Terry Stern, Sydney

"T ii is recent d ec isio n  o f  the E O T  will be o f  

-L in terest to p la in t i f f  la w y e rs  f o r  a  n u m b e r  

o f  re a so n s , one b e in g  the s ig n ific a n t a m o u n t o f  

the d a m a g e s  a w a rd e d .

The applicant alleged discrimination 
on the grounds of sex and victimisation in 
the area of employment. The applicant 
was represented by Stern &  Tanner 
instructing Kylie Nomchong and the 
respondent by Heaney Richardson &  
Nemes instructing Stephen Rothman SC. 
The case was heard over 6 days in late 
1997 and judgement was delivered on 3 
February 1998.

The applicant, fundamentally, alleged 
that she was a victim of two separate cam­
paigns of verbal and physical sexual 
harassment by two employees of the 
respondent, that she made formal com­
plaints and, as a result was subjected to 
victimisation by other employees. She fur­
ther complained that the respondent took 
no effective action to prevent sexual 
harassment or victimisation in the work 
place.

The applicant relied on Section 24(1)

of the A n ti-D isc r im in a t io n  A ct 1 9 8 7  (the 
Act) and on the decision in O ’C a lla g h a n  v 
L o e d e r  &  A n o r  (1 9 8 4 )  E O C  9 2 - 0 2 4  which is 
to the effect that conduct of the nature 
complained of, i.e. unwelcome sexual 
advances, is contemplated by Section 24 
of the Act.

The applicant also argued that the 
applicant was entitled to rely on a single 
incident as constituting harassment for the 
purposes of the Section.

The EOT held (at page 32) that:- 
“ T h e p ro v is io n s  o f  S e c tio n  53 a p p ly  to 

m a k e  the re sp o n d e n t re sp o n sib le  f o r  the a c ts  

o f...its  e m p lo y e e ...w h o  v ic tim ised  the c o m ­

p la in a n t  a f t e r  sh e  m a d e  the c o m p la in ts  a b o u t 

se x u a l h a r a s s m e n t  in the w ork  p la c e  o f  the 

respon d en t. ”

The EOT further noted that:-
“even  w h ere the e m p lo y e r ...h a s  a  re lev an t 

se x u a l  h a r a s s m e n t  o r  a n ti-d isc r im in a t io n  p o l­

icy, unless the e m p lo y e r  ta k e s  a d e q u a te  a n d  

su ffic ien t s te p s  to po lice  a n d  en force  th at 

Policy, then the e m p lo y e r  is f a i l in g  in its o b lig ­

a t io n s .. .a n d  will be h eld  re sp o n s ib le ...” (at 
page 33)

Costs do not follow the event in the 
EOT. In this case, the EOT exercised its 
discretion to award costs under Section 
114(2) of the Act. The EOT accepted the 
complainant’s submission that she has 
sought the Orders on grounds of Public 
Policy which had an interest in:-

"... e n su r in g  th a t su ch  a  la rg e  w ork  p la c e  

w ith the p re d o m in a n c e  o f  w om en  in su p e r ­

v ise d  p o sitio n s be m a d e  sa fe . O n the b a s is  

th at the re lie f  so u g h t took this c a se  out o f  the 

o rd in a ry  a n d  p la c e s  a  p u b lic  p o licy  issu e  in 

the h a n d s o f  the T iib u n a l. ” (at page 34)
The EOT awarded the applicant gen­

eral damages of $30,000 for humiliation, 
intimidation, loss of weight, loss of 
appetite, loss of sleep, nervousness, aver­
sion to men, strong sense of disillusion­
ment and stress.

The EOT also ordered the payment of 
special damages for economic loss of 
$23,400 and costs of $17,500. ■

Terry Stern is a Partner at Stern & Tanner, a NSW 
Councillor for APIA and is the NSW State Editor of Plaintiff. 
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Stephen Roche

'T in 's u n re p o rte d  d e c is io n  o f  the Q u e e n s la n d  

-L C o u r t  o f  A p p e a l  h a n d e d  d ow n  on  3  

O cto b e r  1 9 9 7  m a y  b e  o f  so m e  in te rest to p e r ­

so n a l in ju ry  la w y e rs  sp e c ia lis in g  in the sp o r ts  

in ju ry  a r e n a . In a  m a jo r ity  dec ision , the 

C o u rt  fo u n d  f o r  the P la in tiff , o v e r tu rn in g  the 

d ec isio n  o f  the tr ia l ju d g e .

The Plaintiff was 22 at the time of her 
accident and had played basketball at 
school until age 15. Over those years she 
also acted as referee in a number of school 
basketball games but received no instruc­
tion in refereeing. She did not take up 
basketball again for several years until

1990 when she com menced playing 
C Grade in Mt Isa.

There was frequently an insufficient 
number of referees available and the 
appellant, amongst others, volunteered to 
referee and from that time on she refereed 
at least one game on the night on which


