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Damning
distortions
Peter Carter, APLA National President

'"T iie re  a r e  tw o  a r e a s  o f  n a t i o n a l  in t e r e s t  

-L w h e r e  t h e  A s s o c i a t i o n  w ill  b e  c o n d u c t i n g  

c a m p a i g n s  o v e r  c o m in g  m o n th s .

T h e  first c o n c e rn s  th e  w o rk p la c e  

a p p lica tio n  o f th e  T r a d e  P r a c t i c e s  A c t  p ro d 

u c t liab ility  p rov isions.

G iven th e  e ro s io n  o f c o m m o n  law  

w o rk p lace  rig h ts , it is rea so n ab le  a n d  

a p p ro p r ia te  fo r in ju re d  e m p lo y e e s  to  

investigate  the  p u rs u it o f c o m p e n sa tio n  

from  so u rces o th e r  th an  th e ir  em p lo y er.

In m any  cases, on e  o b v io u s  av en u e  o f 

p u rsu it is aga ins t th e  m a n u fa c tu re r  o f 

defective p la n t a n d  eq u ip m e n t.

F ro m  Ju ly  1992  Part VA o f th e  T r a d e  

P r a c t i c e s  A c t  sen s ib ly  im p o ses liab ility  on  

m a n u fac tu re rs  for losses to  an y  p e rso n  
u s in g  defective goods.

S ign ifican tly  h o w ev e r th e  o p e ra tio n  o f 

the  p ro v isio n s d o  n o t ap p ly  to  a lo ss “.. . in  

r e s p e c t  o f  w h i c h  a n  a m o u n t  h a s  b e e n , o r  

c o u l d  b e ,  r e c o v e r e d  u n d e r  a  l a w  o f  t h e  

C o m m o n w e a l t h ,  a  s t a t e  o r  a  t e r r i t o r y  t h a t  ... 

r e l a t e s  t o  w o r k e r s ’ c o m p e n s a t i o n  . . .”

O n  its face, th e  s e c t io n  (75A 1) 

e x c lu d e s  lia b ility  fo r p ro d u c t  d e fe c ts  

w h ic h  resu lt in  w o rk p lace  in ju ries.

W h e n  th e  p ro v is io n  w as e n a c te d , fair 

a n d  u n iv e rsa l w o r k e r s ’ c o m p e n s a tio n  

sc h e m e s  e x is te d  a n d  p re s u m a b ly  fo r p u b 

lic p o licy  c o n s id e ra t io n  it w as c o n s id e re d  

a p p ro p r ia te  to  k e e p  th e  d ire c t co s ts  o f 

w o rk e rs ’ in ju r ie s  w ith in  th a t u n iv e rsa l 
sy s tem .

W o rk e rs’ c o m p e n sa tio n  is n o  lo n g e r 

un iv ersa l a n d  it is certa in ly  n o t fair. S ince 

1992  w e have seen  th e  rem oval o r  d ilu tio n  

o f w o rk e rs ’ rig h ts  in  every  A u stra lian  state . 

T h ere  is th e re fo re  n o  lo n g e r a n y  logical 

basis for e x c lu d in g  the  w o rk p lace  a p p lic a 

tio n  o f th e  p ro d u c t liab ility  law.

E qually  th e re  is n o  logical b asis for 
p ro te c tin g  m a n u fa c tu re rs  from  liab ility  to  

w o rk e rs  w h e n  th e ir  defective p la n t a n d  

e q u ip m e n t cau ses an  injury. In d e e d  in th e  

c u rre n t e n v iro n m e n t th e  leg isla tion  is d is-
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c r im in a to ry  in th a t it a llow s c o m p e n s a tio n  

to  a p e rso n  if th e  defective p ro d u c t re su lts  

in  in ju ry  a n y w h e re  b u t to  a w orker.

A ny a rg u m e n t w h ich  w o u ld  se e k  to  

s u p p o r t  th e  re te n tio n  of th e  m a n u fa c tu r 

e r s ’ w o rk p la c e  e x e m p tio n  in  c i r c u m 

s ta n c e s  w h e re  w o rk e rs ’ c o m m o n  law  

rig h ts  hav e  b e e n  so  severely  e m a sc u la te d  

w o u ld  su re ly  b e  d o u b ly  d is to rted .

T h e  se c o n d  issue w h ic h  w ill co m e  

in to  effect in  1 9 9 9  is the  g ru b b y  g ra b  for 

ca sh  from  socia l secu rity  b e n e fic ia r ie s ’ 

d am ag e s  aw ards.

T h ere  is so m e  logic in th e  c u rre n t sys

te m  w h ere  rec ip ien ts  w h o  reco v er d a m 

ages, in te r  alia, fo r th e  im p a irm e n t o f th e ir  

e a rn in g  capacity, m ake  rep ay m en ts  fo r th e  

p e r io d  they  have received  in co m e s u p p o r t 
a n d  are p re c lu d e d  from  b en efits  fo r a fu r

th e r  spec ified  p e rio d .
T h e  n ew  ru les , how ever, w ill im p o se  

re p a y m e n ts  a n d  p rec lu s io n  p e rio d s  u p o n  

th e  d am ag e s  a w ard s  o f DSS benefic ia rie s  

reg ard less  o f w h e th e r  an y  d am ag e s  are 

a ttr ib u ta b le  to  in co m e  loss.

T h e  m e c h a n ism  to  ach ieve th is  resu lt 

is to  trea t d am ag e s  received  as “in c o m e ” 

for socia l secu rity  p u rp o ses .
T h is  is c learly  a d is to rtio n  o f th e  p la in  

a n d  c lea r fact th a t dam ag es aw ard s th e m 

selves are n o t in co m e  a n d  th a t it is even  

less th e  case for an y  p a rt o f an  aw ard  

w h ic h  is u n re la te d  to  in co m e.

It is a p p a re n t th a t o n ce  aga in  o u r  leg 

is la to rs  have b e e n  se d u c e d  b y  T reasu ry  to  

leg isla te  aw ay  basic  righ ts a n d  tax  w h a te v 

e r th ey  can  get aw ay  w ith .

W h a t is th e  m o ra l ju s tif ic a tio n  for 

sy p h o n in g  off an y  n o n -in c o m e  c o m p e n s a 

tio n  for the  re im b u rse m e n t o f in co m e  s u p 

p o rt b enefits?  H av in g  e n d u re d  litigation  to 

p ro v e  liability , c a u sa tio n , fo reseeab ility  
a n d  d am ag e  ag a in s t a reck less o r  neg lig en t 

to r tfea so r w h y  s h o u ld n ’t a v ic tim  receive 

h is  o r  h e r  full aw ard  for p a in  a n d  suffering , 

o u t o f p o c k e t ex p en ses , d o m es tic  care an d
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an y  o th e r  leg itim ate  item ?

P riv a te  law y ers  h av e  a lread y  r e p a tr i

a te d  DSS b en e fits  o f m o re  th a n  $ 2 3 0  m il

l io n  in  ju s t  th re e  y ea rs . T h is  d o es  n o t 

in c lu d e  th e  fig u res fo r 9 7 -9 8 . T he va lue  

o f b e n e fits  w ith h e ld  d u r in g  su b s e q u e n t 
p re c lu s io n  p e r io d s  is e s tim a te d  to  b e  at 

leas t a fu r th e r  $ 2 0 0  m ill io n  fo r th e  sam e 

th re e  years . A ll th is  h a s  b e e n  d o n e  a t n o  

c o s t to  g o v e rn m e n t.

N o  w o n d e r  th e y  th in k  b en e fic ia ry  

re c ip ie n ts  are a n  easy  ta rg e t a n d  th a t  n o

m a tte r  h o w  h a rd  th e y  sq u e e z e , n o  o n e  

w ill sh o u t .

R eg re ttab ly  th is  is a case o f  leg isla tion  

b y  s tea lth . W h e re  g o v e rn m e n t h o p e s  th a t 

th o se  a ffected  m o s t - th e  w eak , th e  e ld e r

ly  a n d  th e  d is a b le d  w ill n o t hav e  a lo u d  
e n o u g h  v o ice  to  h av e  th e ir  cries h e a rd  

a n d  n o t  b e  su ffic ien tly  a s tu te  to  ex p o se  
th e  d is to r tio n .

A P I A ,  w ith  its  a l l i e s ,  h o p e s  t o  m a k e  a  

d i f f e r e n c e  in  t h e s e  c a m p a i g n s .  M e m b e r s  w ill  

b e  c a l l e d  u p o n  to  a s s i s t  in  v a r i o u s  c a p a c i t i e s .

Plaintiffs’ solicitors’ costs 
in CTP claims
Tom Goudkamp, Sydney

Th e  N S W  S t a t e  G o v e r n m e n t  h a s  a t t e m p t e d  

to  p e g  p l a i n t i f f s ’ s o l i c i t o r s ’ c o s t s  in  M A A  

c a s e s  o n  th e  p r e t e x t  t h a t  c o s t s  h a v e  e s c a l a t e d  to  

a  p o in t  w h e r e  t h e y  a r e  a d v e r s e l y  a f f e c t in g  th e  

v ia b i l i t y  o f  t h e  M o t o r  A c c id e n t s  S c h e m e .

T he G o v ern m en t, w ith o u t w arn ing , 
in t ro d u c e d  th e  L egal P ro fessio n  

A m e n d m e n t (C osts A ssessm ent) Bill 1998, 
seek in g  to  give itself th e  p o w er to regulate 

to  fix “fair an d  reasonab le  costs for legal se r

vices in  an y  m o to r vehicle acc id en t m a tte r”.

T h e  Bill s o u g h t to  a b o lish  

so lic ito r/c lien t co sts  by  p ro v id in g  that:

“A b a r r i s t e r  o r  s o l i c i t o r  is  n o t  e n t i t l e d  to  

b e  p a i d  o r  r e c o v e r  f o r  a  l e g a l  s e r v i c e  a n  

a m o u n t  th a t  e x c e e d s  th e  f a i r  a n d  r e a s o n a b l e  

c o s t s  f i x e d  f o r  t h e  s e r v i c e  b y  th e  R e g u la t io n s  

u n d e r  th is  S e c t i o n .”

T h e Bill w as in tro d u c e d  befo re  the  

im m in e n t release o f a re p o r t b y  the  Ju s tice  

R esearch  C en tre  w h ic h  h as  ca rried  o u t a 

d e ta iled  su rv ey  o f p la in tiffs’ so lic ito rs’ fees 

a n d  befo re  th e  resu lts  o f an  e n q u iry  on  

co sts  in  MAA cases by  th e  Law  &  Ju s tice  

C o m m ittee  o f th e  L egislative C o u n c il have 

b e e n  p u b lish e d .
M u ch  to  th e  ch ag rin  o f th e  P rem ier 

th e  Bill w as a m e n d e d  o n  th e  2 9 th  Ju n e  

1 9 9 8  b y  th e  Legislative C o u n c il to  the  

effect th a t th e  above  p ro v is io n  "... d o es  n o t 

a p p ly  in  resp ec t o f an y  co sts  p ayab le  to  a

b a r r is te r  o r  s o l ic i to r  u n d e r  a C o sts  

A g reem en t w ith  a c lien t th a t relates to  
legal serv ices p ro v id e d  in  a m o to r  veh icle 
a c c id e n t m a tte r  if:

(a) b e fo re  e n te r in g  in to  th e  C o s ts  

A g reem en t, th e  b a rr is te r  o r so lic ito r 

m a d e  th e  d isc lo su re  re q u ire d  to be 

m a d e  u n d e r  S ec tio n  175A , an d

(b) th e  C osts A g reem en t co m p lie s  w ith  

D iv ision  3 .”

T he Bill w as fu r th e r a m e n d e d  to  p ro 

v ide  th a t before  a R egu lation  is m ad e  the  

A tto rn ey  G eneral is re q u ire d  to  en su re  that:

(a) a c o p y  o f th e  p ro p o se d  R egu la tion  is 

fo rw a rd e d  to  th e  Law  &  Ju s tic e  

S ta n d in g  C o m m itte e  o f th e  Legislative 

C o u n c il, an d

(b ) th e  C o m m itte e  is g iven  a reaso n ab le  

o p p o r tu n ity  to  rev iew  the  p ro p o se d  

R eg u la tio n .”

As m o s t so lic ito rs  e n te r  in to  c o n d i

tio n a l C o sts  A g reem en ts  in  an y  ev en t it is 

u n lik e ly  th a t a n y  R eg u la tio n s  w ill be  

m ad e . It rem a in s  to  b e  seen  h o w ev e r 

w h e th e r  th e  G o v e rn m e n t w ill accep t the  

a m e n d m e n ts  o r  w ill try  again.
E arlie r th is  y ea r th e  M o to r A ccid en t 

In su re rs  S ta n d in g  C o m m itte e  (M A ISC ) 

en g ag ed  ac tu a rie s  to  p rep a re  a d e ta iled  

re p o r t in to  p la in tiffs’ legal co sts in  MAA 

cases. T h e  ac tu a rie s  re p o r te d  th a t th e

F o r  th e  w o r k p l a c e  p r o d u c e  l i a b i l i t y  c a m 

p a ig n ,  t h e  a i m  is t h e  r e p e a l  o f  s e c t i o n  7 5 A I .

F o r  t h e  s o c i a l  s e c u r i t y  is s u e  it is  h o p e d  to  

a c h i e v e  a  r e v e r s a l  o f  t h e  p o l i c y  s o  t h a t  n o n 

e c o n o m i c  lo s s  p a y m e n t s  w il l  n o t  b e  r e g a r d e d  

a s  “i n c o m e ”. A n  a r g u m e n t  w i l l  a l s o  b e  

a d v a n c e d  to  s e e k  t o  h a v e  g o v e r n m e n t  s h a r e  

P l a in t i f f s ’ l e g a l  c o s t s  p r o p o r t i o n a l l y  t o  t h e  

e x t e n t  o f  th e  o v e r a l l  r e c o v e r y ,  w h e r e  a n y  r e p a 

t r ia t io n  o f  f u n d s  is a c h i e v e d .

p ro b lem  in re la tio n  to  co sts  lies “very  

m u c h  in  th e  area o f c la im s fo r m in o r  

in ju r ie s”.
H ad  th e  Bill b e co m e  law  it is likely  

th a t th e  G o v e rn m e n t w o u ld  hav e  received  

r e c o m m e n d a t io n s  b y  M A ISC  to  se t 

R eg u la tio n s to  im p o se  a cap  o n  p la in tiffs’ 

leg a l c o s ts  b y  s e t t in g  m a x im u m  fees 

a c co rd in g  to  a p e rcen tag e  o f th e  resu lt, 

w h e th e r  by  se ttlem en t o r  verd ic t. T h e  

fixed co sts  w o u ld  in c lu d e  C o u n se l’s fees . 

C o sts  reco v erab le  for m ed ica l a n d  o th e r  

ex p e rt ev id en ce  w o u ld  be s ig n ifican tly  

res tric ted . T he  fixing o f co sts w o u ld  n o t 

be re s tr ic ted  to  m in o r  claim s.

T h e  fix ing  o f co sts  as a p e rcen tag e  of 

th e  resu lt w o u ld  hav e  d ire  re su lts  for 

p la in tiffs  a n d  th e ir  law y e rs , in c lu d in g  

C o u n se l. T he  ab ility  to  p ro p e rly  p rep a re  

a n d  p re se n t p la in tiffs’ c la im s w o u ld  be 

severely  in h ib ite d  a n d  w o u ld  b e  u n fa ir  

because :

(i) T he re s tric tio n s  w o u ld  a p p ly  to  p la in 

tiffs’ co sts  only, th u s  re su ltin g  in  an  

u n lev e l p lay in g  field.

(ii) P lain tiffs have n o  real co n tro l o v er th e  
le n g th  a n d  co m p lex ity  o f h ea rin g s . It 

w o u ld  b e  u n e c o n o m ic a l fo r m a n y  

cases to  p ro ceed  to  a hearin g .

(iii) A p la in tiff  w o u ld  suffer u n fa ir  co sts  

p en a ltie s  if the  re su lt o f a C o u r t h e a r-  ►


