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December 1988. The parties also agreed
that as at December 1996 (and continuing)
the applicant suffered a 20% permanent
impairment in relation to the lumbar spine.
There was also agreement about a perma-
nent impairment relating to the legs. For
the sake of this paper | will confine the
summary to the discussion of the back
condition itself. It can be seen by the
agreement reached between the parties that
the factual situation could be distinguished
from a situation where there was an injury
prior to 1988 with no permanent impair-
ment but subsequent permanent impair-
ment after the commencement of the Act,
and that there was argument that the situ-
ation fell, to some extent, within the com-
ments made in the Blackman decision
where there is a gradual deterioration of an
impairment after the commencement of
the Act where the impairment had in fact
been present before.

The Court decided by majority of two
to one that the further impairment to the
back was compensible.  The minority
decision of Heerey J adopted the decision

in Blackman. His Honour found that:

“The impairment of the respondents
back which commenced in 1968 has
not disappeared. It still continues. It
could not be said that the respondent
now has two impairments in relation
to his back.”

The majonty, O’Connor and Merkel J
disagreed.  Merkel J in his judgment
(which was adopted by O’ConnorlJ), sum-
marised the authorities dealt with above in
the following way:

“*The gradual worsening of a perma-

nent impairment in accordance with

its natural progress does not consti-
tute a series of new impairments each
giving rise to a separate liability to pay
compensation: see Blackman at 14 and

Brennan at 570-571 per Gummow J;

cf Brennan at 558-9 per BurchettJ;

*The observation in Blackman at 14

that a permanent impairment which

worsens significantly or is such that
the variation between it and the earli-
er permanent impairment is substan-
tial does not result in a new perma-

nent impairment is to be approached
“with some caution™ see Brennan
and Levett.
The present case requires resolution
of the question left unresolved in the
current state of the authorities, that is,
whether a deterioration in a perma-
nent impairment which existed as at 1
December 1988 is capable of consti
tuting a new permanent impairment.
The caution expressed in relation to
Blackman.... suggests a reluctance to
accept that a substantial variation, or a
significant deterioration, in a persons
permanent impairment is incapable of
constituting a permanent impairment
which is different to that which existed
prior to the variation or deterioration.”
The Court then proceeded to consid-
er whether a permanent impairment can
occur incrementally over time. The Court
noted that the Tnbunal had suggested that
such a construction accords with the ben-
eficial nature of the legislation and is like-
ly to be fairer and more consistent. Mr
Justice Merkel at page 22 of the decision
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