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The liability of public authorities is considered in detail in this article, C ouncils  and  public
authorities have been

especially the state of the law following the High Court decision in

held liable for acts of mis-

Crimmins. In that case a statutory authority was held liable for the feasance for many years.
.. . . i i i In the United Kingdom
Plaintiff's contraction of Mesothelioma due to its negligent failure to

the leading case with respect to this
affirmatively act to prevent the damage from occurring. issue for a long time was East Suffolk
Catchment Board v Kentl

In that case, damage was caused by
floodwaters entering the plaintiffs land
as a result of the forces of nature. The

Board exercised its powers and effected
Nathan Moshinksy Q C practises at Owen Dixon Chambers d- Clerk Meldrum, repairs so as to abate the flooding.
525 Lonsdale Street Melbourne Vic 3000 phone (03) 9608 7444 fax (03) 9608 8686 These were carried out in an incompe-
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tent fashion, but did not increase the

damage, which would have been

caused to the plaintiffs land in any
event, even if the Board had not inter-
vened. The plaintiffs claim failed
because the House of Lords held that
the Board owed a duty of care with
respect to negligent actions when exer-
cising its powers, not with respect to a
failure to exercise a power. The Boards
conduct merely failed to benefit the
plaintiff and did not make it worse.

In Australia, it has long been held
that when

statutory powers are con-
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OF COUNCILS AND

ferred they must be exercised with rea-

sonable care.2 An analogous principle
applies where a statutory authority is
the occupier of premises and is subject
to a statutory duty to manage and con-
trol them for the benefit of the public. In
such a case it owes the entrants to those
premises the usual duty to take reason-
to make

able care the premises safe.3

Also, if such a body has caused the
Plaintiff loss because of misleading state-
ments,4 or performed an act which
caused the Plaintiff physical damage,3it

can be made liable in the same way as an

If AUTHORITY

ordinary Defendant.

Further, an authority may by its con-
duct place itself in a position that attracts
a duty of care. An example is when an
authority in the exercise of its function
has created a danger, thereby subjecting
itself to a duty of care for the safety of
persons who may be imperiled by that
danger. This duty may be discharged by
the exercise of statutory power given to it
to prevent damage or hann, or by the giv-
ing of a warning." Damage caused by the
conduct of a statutory authority in the

above examples has been held to be com -

August 2000 e plaintiff 7

>



h

p

...considerable

as

laintiff that a

uthority

im

reated by

pensable as constituting conduct
amounting to an act of misfeasance on
the part of the authority.

However, considerable controversy
has beset complaints by a plaintiff that a
statutory authority failed to protect him
or her from a risk created by someone
else or a naturally occurring risk. In
such cases the plaintiff claims that the
authority owes a duty of affirmative
action to protect him or her from injury,
and thus is responsible for its omission
to perform the act in question. Courts

have been wunwilling to render an

authority liable in these situations and
have devised formulae to limit a plain-
tiffs right of recovery for damages for

the authoritys non-feasance.

controversy

beset com plaints by a

statutory

failed to protect

or her from a risk

”»

som eone else

Rationale for restricting liability
Public authorities are created to dis-
charge specified statutory functions.
They have limited resources and do not
freedom of choice on

have complete

how to spend them. Consequently it
may be unreasonable to impose liability
for inaction by an authority when its
power to act is restricted by legislation.

Moreover, the imposition of liability
in such circumstances could infringe the
doctrine of the Separation of Powers.
Legislation creating statutory bodies
usually invests them with a wide discre-
tion as to how these powers are to be

exercised. A duty to act in every case

would impose an wunrealistic burden.
That being so, it can be said that if
Parliament did not see fit to impose a

duty by statute, why should the courts
do otherwise?7

Also, a statutory authority must

make policy decisions about how to

make the best use of its resources, and

to hold it liable for failure to act may
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amount to a review of a decision to use
its resources. Viewed from this perspec-
tive, this could amount to an intrusion
by the private law of torts into the pub-

lic domain of administrative law.8

The trend of previous decisions

Despite these policy considerations

courts in the United Kingdom and in
Australia have attempted to satisfy
claims for compensation for damage

incurred as a result of the non-feasance
of a public authority in deserving cases.
As a result, differing and changing tests
identifying the touchstones of liability in
such cases

were formulated by

Australian and UK courts resulting in
considerable uncertainty. Consequently,
this process has led this area of law to be
criticised as “unsatisfactory and unset-
tled...”™

United Kingdom decisions have
been strongly influenced by administra-
tive law concepts. Thus, in Anns v
Merton London Borough CouncilD the
House of Lords had to decide whether a
local authoritys power to inspect build-
ings could give rise to tort liability for
negligence when failure to inspect or a
negligent inspection meant that a defect
in the foundations went unnoticed.

The House of Lords held that the
authority was wunder

a duty to give

proper consideration as to whether

there should be an inspection or not.

Further, once an inspection had been

undertaken, a plaintiff complaining of
negligence must prove that the action
being taken was not within the limits of
a bona fide discretion being exercised
before s/he can rely on a common law
duty of care.

However, a distinction between pol-
decisions was

icy and operational

accepted. A common law duty of care
could only come into existence once
one was outside the legitimate area of
discretion and policy.

Thus, if in the exercise of a statuto-
ry power a public authority made a
decision on grounds of public policy, the
reasonableness of which the court con-
it could and that

sidered not assess,

decision was intra vires, no action for

negligence could lie. But if the decision
were ultra vires, an action for negligence

would lie if the decision did not raise

policy decisions, which the court could
not adjudicate, and was in fact an oper-
ational decision.

An example of the application of

this principle can be found in the

Canadian case of City of Kamloops v
Nielsen". In that case the Council decid-
ed to exercise its discretion not to
enforce an order requiring a builder to
stop building work until he fulfilled a
condition as to the foundations. One
reason for this was because the building
alderman and the

The

owner was an

builders father. decision not to
enforce the order was ultra vires and a
subsequent purchaser was awarded
damages for the cost of repairing the
house and for economic loss.

The increased scope for liability by
an authority which was created by Anns
Case has been diminished by a reformu-
lation by the House of Lords of the
applicable test in Stovin v Wise.22 In that
case, Lord Hoffmann stated that when
deciding whether an authority owed a
duty of care for acts of non-feasance, a
minimum first,

pre-condition was,

whether it would in the circumstances

have been irrational not to have exer-

cised a statutory power, so that there
was in effect a public duty to act, and
second, whether there were exceptional
circumstances for holding that the poli-
cy of the statute required compensation
to be paid to persons who incurred loss
because the power was not exercised.13
In Australia, the High Court has in
part followed the lead from Ann% and
accepted the validity of the policy/oper-
ational distinction,14 but some justices
developed a further relevant criterion
for the determination of liability namely
the factor of reliance.
notion of

Mason J espoused the

“general reliance” which held sway in
many cases,3but was finally rejected in
Pyrenees Shire Council v Dayld This
notion held that past practice or con-
duct by an authority may give rise to
reasonable reliance by a plaintiff that the
authority will take care to avoid injury
to that plaintiff (e.g. in the case of an air
traffic controller). However, in Pyrenees
the majority regarded this notion as
being an artificial legal fiction which dis-
placed legislative intention as a criterion

of liability .17



Although Brennan CJ in Pyrenees
formulated a variation of the adm inistra-
tive law test adopted by the House of
Lords in Stovin, namely that liability
may lie for failure to exercise statutory
powers in circumstances where it would
be irrational not to have exercised the
power, so that in effect there was a pub-
lic law duty to act,8 his view was not
shared by other justices. Kirby J relied
formulation for
Caparo.'q
Consequently, after Pyrenees there was

upon the three-stage

negligence found in
considerable uncertainty about the cor-
rect test to be applied before liability for
non-feasance by an authority could be

established

The High Court’s decision in
Crimmins
In this conceptually uncertain
milieu the decision of the High Court in
Crimminsd provides guidance. In that

case, the respondent Stevedoring

Finance Committee succeeded the

Australian Stevedoring Industry
Authority (“the Authority”) which was
Stevedoring

Industry Act 1956 (Cth) (“the Act”) and

established under the

was required to regulate stevedoring

functions throughout Australia.

The statutory function of the
Authority as expressed in s17 (1) of the
Act included:

(a) to regulate the performance of steve-
doring operations;

(i) to regulate the conduct of waterside
workers in and about... wharves and
ships;

(k) to train, or arrangefor the training of,
persons in stevedoring operations;

() to investigate means of improving, and
to encourage employers to introduce
methods and practices that will
improve, the expedition, safety and
efficiency with which stevedoring oper-
ations are performed.

(0) encourage safe working in stevedoring
operations and the use of articles and
equipment including clothing, designed
for the protection of workers engaged
in stevedoring operations, and where
necessary, to provide waterside work-
ers with articles and equipment
designedfor that purpose.

(p) To obtain and publish
relating to the stevedoring industry;

information
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In order to fulfill these statutory
functions, the
power to “..make such orders, and do all
such other things, as it sees fit.”2ZHowever,

Authority was given

the legislation required that, except to
the extent which the Authority consid-
ered to be essential for the proper per-
formance of its regulatory function, lim -
itations were not to be imposed upon
employers with respect to the control of
w aterside workers by them .2

In regulating stevedoring opera-
tions, the Authority assigned workers
for work, in accordance with the needs
of employers. The workers had no say in
their placement for work. All workers
were registered with the Authority and
other benefits

received their pay and

from it. However, once assigned to an

employer they were subject to the
employers directions and authority, and
the Awuthority had no further control
over such matters.

Between April 1961 and November
1965, the

Plaintiff was a registered

waterside worker at the Port of
Melbourne. During that time he was
assigned to work with stevedoring com -
panies and unload, from time to time,
asbestos cargo. As a result of inhaling
asbestos fibres, he was diagnosed with
mesothelioma in 1997, which caused
his death in 1998. His executor main-
tained the action.

The plaintiff succeeded in establish-
ing a breach of a duty of care when the
matter was heard before Eames ] of the
Victorian Supreme Court and a jury
returned a sizeable verdict in his favour.
However, the defendant successfully
appealed to the Court of Appeal.

The plaintiff took the matter to the
High Court where his appeal was
allowed hy a majority of five to two. The
M ajority comprised Gleeson CJ,
Gaudron, McHugh, Kirby, and Callinan
JJ, and the minority Gummow and
Hayne JJ.

In the High Court, and at first
instance, the plaintiff alleged that from
1956 to 1977, the Authority was under
a continuing duty of care to exercise its
functions to take

powers, duties and

reasonable care to avoid foreseeable
risks of injury to his health while he was
engaged in stevedoring operations in the

Port of Melbourne.

.one of the issues was

w hether the Authority

owed a common law duty

of care to the Plaintiff for

acts of om ission

The allegations were wide enough
to encompass a claim for the negligent
exercise of statutory powers. However,
the plaintiffs case was conducted on the
basis that the Authority owed him a
duty of affirmative action. The particu-
lars of negligence pleaded various
instances of failure to act. It was alleged
that the Authority failed to disseminate
information (encourage, warn, train or
publish), that it failed to inspect, failed
to prohibit, failed to provide equipment,
and failed to make orders.

By virtue of these omissions, it was
alleged that the Authority failed to dis-
charge its statutory lunction of encour-
aging safe working in stevedoring oper-
ations. Thus, one of the issues before
the High Court was whether the
Authority owed a common law duty of
care to the Plaintiff for acts of omission,
namely, a duty of care for non-feasance.
The reasons of the majority indicate a
reformulation of acceptable criteria for
the determination of this issue.

Gaudron ] stated that the correct
analysis was to view the statutory pow-
ers as being exercised “..in the milieu of

the common law.”2' she found that that



the plaintiff was vulnerable to injury by

reason of the hazardous and casual
nature of his employment, which pre-
cluded

the development of any long-

standing employer-employee relation-
ship in which the plaintiffs health and
welfare could be secured. She also noted
that the Authority ought to have known
its own

from inspectors the frequency

with which and the degree to which

waterside workers were exposed to

asbestos.

Her Honour concluded that by rea-
son of these findings the Authority was
subject to a duty “..to take those steps,
short of making binding orders, which, in
the circumstances, a reasonable authority
with its powers and resources would have
taken to avoid a foreseeable injury as a
result of exposure to asbestos...”55

McHugh J, with whom Gleeson ]
agreed, formulated a number of tests for
whether, in a novel case, a duty of care
of affirmative action was owed by a
statutory authority. These included the
following principles:

1) Was it reasonably foreseeable that an
act or omission of the defendant,
including afailure to exercise its statu-
tory powers, would result in injury to
the plaintiff or his or her interests? If
no, then there is no duty

2) By reason of the defendants statutory
or assumed obligations or control, did
the defendant have the power to pro-
tect a specific class including the plain-
tiff (rather than the public at large)
from risk of harm? If no, then there is

no duty.

3) Was the plaintiff or were
the plaintiffs interests vulner-
able in the sense that the
plaintiff could not reasonably
be expected to adequately
safeguard him or herself or
those interests from harm? If
no, then there is no duty.
4) Did the defendant know,
or ought the defendant to
have known of the risk of
harm to the specific class
including the plaintiff if it did
not exercise its powers? If no,
then there is no duty.
5) Would such a duty impose
liability with respect to the
defendants exercise of “core
policy making” or quasi-legislative
functions? Ifyes, then there is no duty.
6) Are there any other supervening rea-
sons in policy to deny the existence of a
duty of care (e.g. the imposition of a
duty is inconsistent with the statutory
scheme, or the case is concerned with
pure economic loss, and the applica-
tions oj the principles in thefield deny
the existence of a duty?) If yes, then
there is no duty.®
McHugh J found that in the present
case the criteria enumerated by him as
to the existence of a duty of care applied
and there were no policy considerations
negating that conclusion. He was partic-
ularly compelled to this conclusion by
the fact that the Authority directed the
waterside workers where they had to
work and that failure to obey such a

direction would lead to disciplinary
action and possibly deregistration.Z7
that the

McHugh J acknowledged

making of orders which the Act
described as having “the force of law”
(s20) indicated that these were legislative
in nature and came within the ‘core-poli-
cy”’exemption. However, he did not con-
sider that this exhausted the Authoritys
powers. Although the Authoritys powers
were limited, nothing in the Act prohib-
ited it from taking steps to eliminate, so
far as reasonably practical, the nsk of
harm to waterside workers.

Kirby J, as in Pyrenees, adopted the
three-stage test in Caparo.B He said that
the questions to be asked to decide
whether there was a duty of care were

whether the damage to the plaintiff was

foreseeable, whether the relationship
between the plaintiff and the defendant
was reasonably proximate, and whether
it was just and equitable to impose a
duty of care.

In this case, the forseeability test
was satisfied because as early as 1960,
the Authority was distributing literature
concerning the dangers of inhalation of
dust and of diseases caused by exposure
to dust. There was sufficient proximity
between the Authority and the plaintiff
because, although it was not his
employer, it had a multi-relationship

with workers, which included inspec-
tion of loading and unloading of ships
with safety in mind.

Although Kirby J took into account
the existence of policy factors militat-

ing against the existence of a duty of

care in this case, (including the fact
that the Act recognized the primary
duty of an employer to an individual

worker, and financial strain to the

Committee) he reached the view that
countervailing considerations concern-
ing the particular vulnerability of per-
sons like the deceased plaintiff, the
inability of the plaintiff to obtain access
to specialised expertise and knowledge,
available to the

and the resources

Authority as an agency of the

Commonwealth to provide clothing

and articles for the safety and protec-
were to be

tion of workers, given

greater weight.

decided

Consequently, His

Honour that there were no

policy factors, to negate the existence
of a duty and therefore concluded that
a duty of care existed in this case.
Callinan J concluded that the
Authority was subject to a duty to take
reasonable care for the plaintiff in the
workplace because of evidence of con-
trol (such as rostering and re-rostering
workers, deciding whether the work
was properly performed and whether a
should be

worker disciplined) and

identified the provisions of the Act

which gave the Authority a right to

control workers. He stated that

although the Act gave power to the

Authority to regulate the industry by

legislation, the Awuthority was autho-

rised to interfere in the working condi-
of workers

tions by designing and

requiring appropriate safety measures.
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Future Directions

The reasons of the majority in
Crimmins reveal different tests for liabil-
ity. However, a multi-factorial approach
requiring consideration of many differ-
ent factors is evident. A statement of
claim will have to be carefully pleaded
to take into account the various factors
considered important by the justices
who formed the majority.

One consequence of the approach
by the majority is that Crimmins has
taken the law away from the adminis-
United

trative law model of the

Kingdom approach and the views of
Brennan CJ in Pyrenees, and has swept
away legal fictions such as the doctrine
of general reliance. It has brought con-
of fairness and

siderations equity to

play to a greater extent than in the

United Kingdom. In adopting this
approach the High Court has brought
this area into line with its formulation
of tests for determining duties of care
in cases involving pure economic loss.M

Except for McHugh J, the justices
do not deal with questions of construc-
tive knowledge of potential harm to
plaintiffs. This is likely to prove to be a
m atter of major importance because
difficult problems of proof will proba-
bly beset a Plaintiff seeking to establish
defendant

actual knowledge by the

authority that its acts or omissions
could harm a Plaintiff.

If the views of McHugh J are
applied with respect to the question of
constructive

notice, the theory of

notice could only be relied on by a

plaintiff if s/he can establish that the
defendant authority had an obligation
to seek out the

requisite information,

in all the circumstances. Thus, the
plaintiff would have to establish a clear
case if an argument on this issue is like-
ly to succeed.

Also, the distinction between mis-
feasance and non-feasance is likely to
continue to play an important role in
proceedings brought against statutory
authorities, because the Court in
Crimmins accepted the validity of this
distinction. Regrettably, this will open
the door to technical and often artificial
distinctions.

Not all cases which involve the fail-

ure to do something should be classi-

12 plaintiff ® August 2000

fied or treated as omission cases.

Sometimes the omission may have

occurred in the course of some activity
so that it is more properly viewed as
positive misfeasance. For

McHugh

example
in CrimminsDstated that in
directing the waterside workers to
places of work, the Authority was exer-
cising its power to give directions in aid
of its statutory powers and consequent-
ly owed a duty to those workers to exer-
cise such powers with reasonable care.
Thus failure to direct a worker to a
place which provided a safe working
environment could be construed as an
act of misfeasance

The concept of “vulnerability” has
emerged as a common theme in the

majority judgments. As explained by
McHugh J a duty of care is designed to
protect a plaintiff who has no or little
capacity to protect himself or herself.
Consequently, it seems more likely that
a duty of care will be spelt out where
this factor is present.
further

One consequence of

Crimmins arises from the view of

Gaudron J that any duty ol care
imposed on a statutory authority for
the exercise or non-exercise of its
powers or functions is confined to the
taking of “.that a reasonable
authority with the same powers and
resources would have taken in the cir-

cumstances.”3

steps

One practical consequence of

Gaudron Js formulation is that a plain-
tiff alleging a duty of care against an
authority would be required to prove
that it had the resources to take action

to avoid the injury claimed to have

been caused by the authoritys negli-

gence. Also, a defendant could rely

upon its inability, by reason of insuffi-

cient resources, to comply with the

alleged duty of care.
Although Gaudron Js views have

not gained general acceptance, it may

be that Her Honours remarks will be

cited in future cases.

therefore that

One can surmise

Crimmins will provide a source of

debate in this area of law and in due

course the High Court will again be
asked to consider concepts which will
assist in determining the existence ol a

duty of care for acts of non-feasance. S3
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