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t h a t  in  m a n y  c a s e s ,  W o r k C o v e r  Q u e e n s l a n d  c a n  d e c i d e  f o r  i t s e l f  w h e t h e r  t h e  i n s u r e d  e m p l o y e r  c a n  b e  

s u e d  a t  c o m m o n  l a w  b y  a n  e m p l o y e e .  P r a c t i t i o n e r s  in  t h e  f i e l d  o f  p e r s o n a l  i n j u r i e s  w o u l d  b e  f a m i l i a r  

w i t h  a  s i t u a t i o n  in  w h i c h  W o r k C o v e r  h a s  d e t e r m i n e d  t h a t  a  w o r k e r  d o e s  n o t  h a v e  a n  “ i n j u r y ”  a s  d e f i n e d  

b y  s e c t i o n  3 4  o f  t h e  19 9 6  W orkC over Q u een s la n d  Act.

W o r k C o v e r  Q u ee n s la n d

T h e  WorkCover Queensland 
Act 1 9 9 6  d o e s  n o t  s p e c ify  

w h e th e r  it o p e r a te s  a s  a 

c o d e  o f  m a s te r -s e r v a n t  law  

o r  w h e th e r  it s e ts  o u t  th e  

s c o p e  o f  th e  in d e m n ity  W o r k C o v e r  is  to  

p ro v id e  to  e m p lo y e r s .

T h e r e  are  tw o  s c h o o ls  o f  th o u g h t  as 

to  th e  c o n s e q u e n c e s  o f  a d e c is io n  b y  

W o r k C o v e r  Q u e e n s la n d  th a t  n o  ‘in ju r y ’ 

e x is ts .  S o m e  c a m p s  h a v e  s u g g e s te d  th a t 

a r ig h t  to  c la im  d a m a g e s  a t c o m m o n  

la w  s t i l l  e x i s t s  b u t  o u t s id e  o f  th e  

WorkCover Queensland Act. T h i s  w o u ld  

e x c lu d e  a D e f e n d a n ts  r ig h t o f  re c o u r s e  

to  in d e m n it y  f r o m  th e  W o r k e r s ’ 

C o m p e n s a t io n  F u n d .

T h e  o th e r  s c h o o l  o f  th o u g h t  w o u ld  

su g g e s t  th a t  w h e r e  W o r k C o v e r  d e te r ­

m in e s  th a t  th e r e  is  n o  “in ju r y ” n o  c la im  

fo r  d a m a g e s  a t c o m m o n  la w  c a n  b e  

b r o u g h t  at a ll. It is  th is  la t te r  s c h o o l  o f  

th o u g h t  w h ic h  h a s  fo u n d  fa v o u r  w ith  

W ill ia m s  J  in  Hawthorne.

T r a v is  S c h u l t z  is th e  M anaging P a rtn e r  

o f  B oy ce  G arrick  Law yers, 2 1 B risban e 

R oad M o o lo o la b a  Q u e en sla n d  4 5 5 7  

p h o n e  (0 7 )  5 4 4 4  19 7 7  

f a x  (0 7 )  5 4 4 4  6 1 2 2  

e m a il  tsch u ltz@ b o y ceg arn ck .co m .au

T h e  F a c t s

C a th e r in e  H a w th o r n e  w a s  an  a r c h i ­

te c t  e m p lo y e d  b y  T h e is s . In M ay 1 9 9 4  

s h e  w a s  a s s ig n e d  to  w o r k  o n  a p r o je c t  

in  M a la y s ia . S h e  w a s re q u ire d  to  tra v e l 

re g u la r ly  to  M a la y s ia  a n d  s h e  w o u ld  

w o r k  th e r e  fo r  u p  to  fiv e w e e k s  a t a 

t im e . A fte r  h e r  r e tu r n  to  B r is b a n e  in  

J a n u a r y  1 9 9 5 ,  s h e  e x p e r ie n c e d  s y m p ­

to m s  in c lu d in g  s e v e re  t ir e d n e s s  a n d  a 

s o re  th r o a t  a n d  w a s  d ia g n o s e d  a s  h a v ­

in g  C y to m e g a lo v ir u s  ( “C M V ”).

W o r k C o v e r  a c c e p te d  ( u n d e r  th e  

Worker’s Compensation Act 1 9 9 0 )  a 

s ta tu to r y  c la im  fr o m  3 0  Ja n u a ry , 1 9 9 5  

to  3 0  J u n e ,  1 9 9 5 .

S h e  w a s  u n a b le  to  w o r k  u n t i l  

F e b r u a r y  1 9 9 6  w h e n  s h e  r e tu r n e d  to  

d u t ie s  b u t  w o r k e d  m a in ly  fro m  h o m e . 

B y  F e b r u a r y  1 9 9 7  s h e  b e g a n  w o r k in g  

n o r m a l ly  a n d  h e r  w o r k lo a d  in c r e a s e d  

to  th a t  w h ic h  w a s  c o n s id e r e d  to  b e  

“n o r m a l” fo r  a p e r s o n  o f  h e r  e x p e r i ­

e n c e  a n d  a b ility .

In  A u g u st  1 9 9 7 ,  H a w th o r n e  a g a in  

b e c a m e  ill a n d  a t th e  t im e  o f  h e a r in g  

h a d  n o t  w o r k e d  a g a in  s in c e . S h e  

b e c a m e  d e p r e s s e d  a s  a re s u lt  o f  h e r  

o n g o in g  s y m p to m s  a n d  h e r  in a b il i ty  to  

w o r k . O n  a b o u t  1 0  S e p te m b e r , 1 9 9 7 ,  

H a w th o r n e  s o u g h t  a r e -o p e n in g  o f  h e r  

e a r l ie r  c la im  fo r  c o m p e n s a t io n  Iro m  7  

A u g u s t , 1 9 9 7 .  T h e  r e - o p e n in g  w a s 

a c c e p te d  a n d  c o m p e n s a t io n  p a id .

In  M a r c h ,  1 9 9 9 ,  W o r k C o v e r  

r e f e r r e d  H a w t h o r n e  to  a G e n e r a l  

M e d ic a l  A s s e s s m e n t  T r ib u n a l  fo r  

a s s e s s m e n t  o f  b o t h  h e r  m e d ic a l  a n d  

p s y c h ia t r ic  d is a b i l i t ie s .

T h e  M e d ic a l T r ib u n a l fo u n d  th a t 

H a w th o r n e ’s s y m p to m s  w e re  n o t  d u e  to  

a n y  o r g a n ic  m e d ic a l c o n d it io n .  T h e  

P s y c h ia t r i c  T r ib u n a l  f o u n d  th a t  

H a w t h o r n e  h a d  d e v e lo p e d  a m a jo r  

d e p r e s s iv e  i lln e s s  w ith  s o m a ta fo r m  fe a ­

tu r e s  a n d  fo u n d  th a t  s h e  s u ffe re d  fro m  a 

d is a b il ity  o f  a lo s s  o f  s o m e  2 0 %  o f  b o d ­

ily  fu n c t io n .

W o r k C o v e r  s e n t  to  H a w t h o r n e ’s 

s o l ic i t o r s  a c h e q u e  fo r  $ 1 5 , 1 0 9 . 0 0  r e p ­

r e s e n t in g  a 2 0 %  d is a b il ity  s e t t le m e n t .

H a w t h o r n e ’s s o l i c i t o r s  w r o te  to  

W o r k C o v e r  o n  th e  6  A p ril 1 9 9 9  a s s e r t ­

in g  th a t  th e  f in d in g s  o f  th e  tr ib u n a ls  

s h o u ld  b e  tre a te d  a s  r e c o g n is in g  a fre sh  

in ju r y  u n d e r  th e  1 9 9 6  A c t , r a th e r  th a n  

a r e - o p e n in g  o f  th e  o r ig in a l  c la im  fro m  

1 9 9 5  w h ic h  h a d  b e e n  a c c e p te d  p u r ­

s u a n t  to  th e  1 9 9 0  (a s  a m e n d e d )  A c t .2

C o r r e s p o n d e n c e  b e tw e e n

H a w th o r n e ’s s o l ic i to r s  a n d  W o r k C o v e r  

c u lm in a te d  in  H a w t h o r n e ’s  s o l ic i to r s  

c a l l in g  fo r  W o r k C o v e r  to  p ro v id e  a 

D a m a g e s  C e r t i f ic a te  p u r s u a n t  to  S e c t io n  

2 6 5  o f  th e  1 9 9 6  A ct in  re la t io n  to  

H a w th o r n e ’s re la p s e  in  1 9 9 7  an d  h e r  

p s y c h ia tr ic / p s y c h o lo g ic a l  i lln e s s .

W o r k C o v e r  a r r a n g e d  f o r
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T r a v i s  S c h u l t z , M o o l o o l a b a

H a w th o r n e  to  b e  e x a m in e d  b y  a p s y ­

c h o lo g is t .  W o r k C o v e r  s u b s e q u e n t ly  

d e te r m in e d  th a t  th e  e v e n ts  iro m  J u n e  

1 9 9 7  to  1 A u g u st 1 9 9 7  w e re  n o t th e  

re s u lt  o f  a n  “in ju r y ” w ith in  th e  te r m s  o f  

C h a p te r  1 , P art 4  o f  th e  WorkCover 
Queensland Act 1 9 9 6 .

T h e  m a t t e r  w a s  s u b s e q u e n t ly  

r e f e r r e d  to  a M e d ic a l  A s s e s s m e n t  

T r ib u n a l p u r s u a n t  to  S e c t io n  2 6 5 ( 8 )  o f  

th e  1 9 9 6  A c t. W o r k C o v e r  a r r a n g e d  fo r  

fu r th e r  m e d ic a l  e x a m in a t io n s  b e fo r e  th e  

T r ib u n a l h e a r in g .

T h e  M e d ic a l T r ib u n a l d e te r m in e d  

th a t  “th e  m a tte r s  a lle g e d  fo r  th e  p u r ­

p o s e  o f  s e e k in g  d a m a g e s  d o  n o t  c o n s t i ­

tu te  a n  in ju r y  to  th e  w o r k e r ”.

T h e  p s y c h ia tr ic  tr ib u n a l  s im ila r ly  

d e te r m in e d  “th e  m a tte r s  a lle g e d  fo r  th e  

p u r p o s e s  o f  s e e k in g  d a m a g e s  n o t  to  

c o n s t i tu te  a n  in ju r y ”.

In  h e r  S t a t e m e n t  o f  C la im , 

H a w th o r n e  a lle g e d  th a t  h e r  e m p lo y e r  

w a s  in b r e a c h  o f  d u ty  in  im p o s in g  o n  

h e r  a h e a v y  w o r k lo a d  in  m i d - 1 9 9 7  

w h e n  it k n e w  o r  o u g h t  to  h a v e  k n o w n  

th a t  b e c a u s e  o f  h e r  C M V  a n d  a s s o c ia te d  

p s y c h ia tr ic  i l ln e s s , s h e  w a s  v u ln e r a b le  

a n d  h e r  h e a lth  w a s  l ik e ly  to  b e  a d v e r s e ­

ly  a ffe c te d  b y  th e  w o r k lo a d .

T h e  D e c i s i o n

T h e  C o u r t  c o n s id e r e d  th e  C o u r t  o f  

A p p e a l d e c is io n  in  Bonser v M elnacis &

Ors.1 T h e  C o u r t  o f  A p p e a l in  Bonser 
c o n f ir m e d  th a t  u n le s s  th e  c o n d it io n s  

s e t  o u t  in  c h a p te r  5  o f  th e  1 9 9 6  A ct 

w e re  c o m p lie d  w ith , a c a u s e  o f  a c t io n  

w a s  a b o l is h e d  b y  S e c t io n  2 5 3 .  T h e  

C o u r t  c o n s id e r e d  th e  “g a te w a y s ” s e t  

o u t  in  th e  1 9 9 6  A ct th r o u g h  w h ic h  a 

P la in t i f f  m u s t  p a s s , a n d  in  p a r t ic u la r ,  

S e c t io n  2 5 3 .

“ T h e  d e c is io n  s e e m s  t o  
r e m o v e  f r o m  a  t r ia l  

ju d g e  th e  p o w e r  to  m a k e  
a  d e t e r m in a t io n  as to  

w h e t h e r  th e  w o r k e r  has  
s u ffe re d  an  ‘ in ju r y ’ .

T h e  C o u r t  n o t e d :-

• T h e  d e f in i t io n  o f  “in ju r y ” in  S e c t io n  

3 4  o f  th e  A c t ;

• T h e  d e f in i t io n  o f  “w o r k e r ” in  

S e c t io n  1 2  o f  th e  1 9 9 6  A c t ;

• T h a t  a te s t  r e q u ir in g  e m p lo y m e n t  

to  b e  th e  “m a jo r  s ig n if ic a n t  fa c to r ” 

c a u s in g  th e  in ju r y  is , a t le a s t  in  t h e ­

o r y  a n d  p o s s ib ly  in  p r a c t ic e , d if fe r ­

e n t  fro m  th e  c o m m o n  la w  te s t  o f  

c a u s a t io n  e x p o u n d e d  b y  th e  H ig h  

C o u r t  in  March v Stramare Pty LtdJ
• S e c t io n  4 5 6  o f  th e  A c t sa y s  “a t r i ­

b u n a ls  d e c is io n  a b o u t  a n  a p p l ic a ­

t io n  fo r  c o m p e n s a t io n  re fe rr e d  to  it

is  f in a l a n d  c a n n o t  b e  q u e s t io n e d  in  

a p r o c e e d in g  b e fo r e  a t r ib u n a l  o r  a 

C o u r t ,  e x c e p t  u n d e r  S e c t io n  4 5 4 V  

• T h e r e  w a s a t le a s t  in  th e o r y  a p o s s i ­

b i l i ty  o f  th e  re v ie w  o f  th e  d e c is io n  

o f  th e  T r ib u n a l u n d e r  th e  Judicial 
Review Act 1 9 9 1  w h e r e  th e r e  w a s 

a n  A p p l i c a t io n  fo r  a D a m a g e s  

C e r t i f ic a t e  (a s  o p p o s e d  to  a n  

A p p l i c a t io n  fo r  W o r k e r s ’ 

C o m p e n s a t io n ) .

In  th e  re s u lt , th e  C o u r t  fo u n d  th a t 

th e  1 9 9 6  A ct re g u la te s  a n d  l im its  a c c e s s  

to  c o m m o n  la w  d a m a g e s . It w a s  n o te d  

th a t  th is  is  d o n e  s o  a s  to  e n s u r e  th a t th e  

s c h e m e  r e m a in s  fu lly  fu n d e d  a n d  th a t 

p r e m iu m s  a re  k e p t  at a r e a s o n a b le  

l e v e l .6 T h e  C o u r t  f o u n d  th a t  i f  

H a w th o r n e  e s ta b lis h e d  th e  fa c ts  a lle g e d  

in  h e r  S ta te m e n t  o f  C la im , s h e  w o u ld  

n e c e s s a r ily  h a v e  e s ta b lis h e d  th a t  sh e  

s u s ta in e d  a n  ‘in ju r y ’ w ith in  S e c t io n  3 4  

o f  th e  1 9 9 6  A ct. T h e  o n ly  c a u s e  o f  th e  

in ju r y  re lie d  o n  in  th e  S ta te m e n t  o f  

C la im  as g iv in g  r ise  to  a n  a w a rd  o f  d a m ­

a g e s  is  a lle g e d  to  b e  th e  n e g l ig e n c e  o f  

h e r  e m p lo y e r  in  th e  c o u r s e  o f  h e r  

e m p lo y m e n t . “In  o th e r  w o rd s  th e  f in d ­

in g s  o f  fa c t  w h ic h  it w o u ld  b e  n e c e s s a r y  

fo r  th e  C o u r t  to  m a k e  in  o r d e r  to  a w a rd  

d a m a g e s  w o u ld  b e  in  d ir e c t  c o n f l ic t  

w ith  th e  d e c is io n  o f  W o r k C o v e r ”.

In  th e  c o u r s e  o f  th e  ju d g e m e n t , h is  

H o n o u r  fo u n d  “p r im a r i ly  b e c a u s e  th e  ^
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a p p lic a n t  to  b e  s u c c e s s fu l  in  th is  a c t io n  

m u s t  e s ta b lis h  th a t  s h e  s u ffe r e d  a n  

in ju r y  w h ic h  o l n e c e s s ity  w o u ld  b e  

c a u g h t  b y  th e  d e f in it io n  o f  in ju r y  in  

S e c t io n  3 4  o f  th e  1 9 9 6  A c t , I a m  o f  th e  

v ie w  th a t  s h e  d o e s  n o t  e n jo y  a  r ig h t  to  

p u r s u e  a c a u s e  o f  a c t io n  a g a in s t  T h e is s  

in d e p e n d e n t ly  o f  th e  1 9 9 6  A c t .”

T h e  P la in t i f fs  a p p l ic a t io n  w a s  d is ­

m is s e d .

T h e  A n o m a l y

T h e  C o u r t  i ts e lf  n o te d  th e  u n u s u a l 

n a tu r e  o f  th e  le g is la t io n  w h ic h  g av e  th e  

p o te n tia l  D e fe n d a n t  th e  r ig h t  to  d e te r ­

m in e  w h e th e r  o r  n o t  a n  a c t io n  c o u ld  b e  

p u r s u e d . H is  H o n o u r  h o w e v e r  fo u n d  

th a t  th is  w a s “the clear import of the 
statute and the Courts must recognise what 
Parliament has decreed”.

T h e  d e c is io n  s e e m s  to  re m o v e  fro m  

a tr ia l ju d g e  th e  p o w e r  to  m a k e  a d e te r ­

m in a t io n  a s  to  w h e th e r  th e  w o r k e r  h a s  

s u ffe re d  a n  “in ju r y ” w ith in  th e  m e a n in g  

o f  th e  A ct. If a f in d in g  h a d  b e e n  m a d e  

b y  h is  H o n o u r  th a t  th e  WorkCover 
Queensland Act 1 9 9 6  s e ts  o u t th e  s c o p e  

o f  c la im s  w ith  r e s p e c t  to  w h ic h  

W o r k C o v e r  m u s t  in d e m n if y  (a s  

o p p o s e d  to  d e te r m in in g  th e  r ig h ts  o f  

w o r k e r s  to  m a k e  c la im s  at a l l) ,  it w o u ld  

h a v e  b e e n  p o s s ib le  fo r  a w o r k e r  to  b r in g  

c o m m o n  law  p r o c e e d in g s , a n d  in  th e  

e v e n t  W o r k C o v e r  Q u e e n s la n d  d e c lin e d  

to  in d e m n ify  th e  e m p lo y e r , fo r  th e  tria l 

ju d g e  to  d e te r m in e  in  th ird  p a r ty  p r o ­

c e e d in g s  w h e th e r  a n  “in ju r y ” e x is te d  

w ith in  th e  m e a n in g  o f  th e  A c t a n d  c o n ­

s e q u e n t ly  w h e th e r  W o r k C o v e r  s h o u ld  

c a r r y  th e  l ia b ili ty  to  m e e t  a n y  ju d g m e n t  

in  th e  P la in t i f fs  fa v o u r .7

J u d i c i a l  R e v ie w

D e c is io n s  o f  th e  M e d ic a l  

A s s e s s m e n t  T r ib u n a l a re  d e c la r e d  to  b e  

“f in a l” b y  v ir tu e  o f  S e c t io n  2 4 6  o f  th e  

WorkCover Queensland Act. N o n e th e le s s , 

i f  th e s e  d e c is io n s  c a n  b e  c la s s if ie d  as 

“D e c is io n s  o f  a n  A d m in is t r a t iv e  

C h a r a c t e r ” , th e y  m ig h t  s t ill  b e  re v ie w - 

a b le  u n d e r  th e  Judicial Review Act 1 9 9 1 . 8 

A s p r a c t i t io n e r s  w o u ld  k n o w , S e c t io n  

2 0  ( 2 )  o f  th e  Judicial Review Act l im its  

ju d ic ia l  re v ie w  to  re v ie w  o n  th e  fo l lo w ­

in g  g r o u n d s :-

(a )  T h a t  a b r e a c h  o f  th e  ru le s  o f  n a tu ra l

ju s t i c e  h a p p e n e d  in  r e la t io n  to  th e

m a k in g  o f  th e  d e c is io n ;

( b )  T h a t  p r o c e d u r e s  th a t w e re  r e q u ire d  

b y  la w  to  b e  o b s e r v e d  in  re la t io n  to  

th e  m a k in g  o f  th e  d e c is io n  w e re  n o t  

o b s e r v e d ;

( c )  T h a t  th e  p e r s o n  w h o  p u r p o r te d  to  

m a k e  th e  d e c is io n  d id  n o t  h a v e  

ju r is d ic t io n  to  m a k e  th e  d e c is io n ;

(d )  T h a t  th e  d e c is io n  w a s  n o t a u t h o ­

r is e d  b y  th e  e n a c t m e n t  u n d e r  

w h ic h  it w a s  p u r p o r te d  to  b e  m a d e ;

(e )  T h a t  th e  m a k in g  o f  th e  d e c is io n  

w a s  a n  im p r o p e r  e x e r c is e  o f  th e  

p o w e r  c o n fe r r e d  b y  th e  e n a c tm e n t  

u n d e r  w h ic h  it w a s  p u r p o r te d  to  b e  

m a d e ;

( 0  T h a t  th e  d e c is io n  in v o lv e d  a n  e r r o r  

o f  la w  (w h e th e r  o r  n o t  th e  e r r o r  

a p p e a r s  o n  th e  re c o rd  o f  th e  d e c i ­

s io n ) ;

(g )  T h a t  th e  d e c is io n  w a s  in d u c e d  o r  

a ffe c te d  b y  fra u d ;

( h )  T h a t  th e r e  w a s  n o  e v id e n c e  o r  

o th e r  m a te r ia l  to  ju s tify  th e  m a k in g  

o f  th e  d e c is io n ;

( i )  T h a t  th e  d e c is io n  w a s  o th e r w is e  

c o n tr a r y  to  law .

T h e  g r o u n d s  u p o n  w h ic h  a C o u r t  

m ig h t  re v ie w  a d e c is io n  m a d e  b y  th e  

M e d ic a l A s s e s s m e n t  T r ib u n a l d o  n o t  

s e e m  to  in c lu d e  a s i tu a t io n  w h e re  it is 

c o n t e n d e d  th a t  th e  d e c is io n  o f  th e  

M e d ic a l  A s s e s s m e n t  T r ib u n a l  w a s  

w r o n g  at la w  o r  a g a in s t  th e  w e ig h t  o f  

th e  e v id e n c e .

T h e  C o n s e q u e n c e s

T h e  r a m if ic a t io n s  o f  th is  d e c is io n  

w ill b e  fa r r e a c h in g . N o  lo n g e r  w ill a 

P la in t if f  b e  a b le  to  m a in ta in  a c la im  

a g a in s t  th e ir  e m p lo y e r  if  W o r k C o v e r  is  

n o t  sa t is f ie d  th a t  e m p lo y m e n t  w a s  th e  

m a jo r  s ig n if ic a n t  fa c to r .9 It is n o t  d if f i ­

c u lt  to  im a g in e  e x a m p le s  o f  c a s e s  w h e r e  

th is  w o u ld  c a u s e  s e r io u s  in ju s t ic e .

A  c o m m o n  e x a m p le  m ig h t  b e  c i r ­

c u m s ta n c e s  in  w h ic h  a w o r k e r  m a k e s  a 

c la im  fo r  s ta tu to r y  b e n e f it s  a s  a r e s u lt  o f  

a b a c k  in ju ry . W o r k C o v e r  Q u e e n s la n d  

m ig h t  a c c e p t  th e  c la im  fo r  p a y m e n t fo r  

a p e r io d  o f  s o m e  m o n th s  b u t  w ill th e n  

d e te r m in e  th a t  th e  in ju r y  w a s  m e re ly  a n  

a g g ra v a tio n  o f  a p r e -e x is t in g  d e g e n e r a ­

tiv e  c o n d it io n  a n d  issu e  a d e te r m in a ­

t io n  th a t th e  w o r k e r  n o  lo n g e r  h a s  a n  

“in ju r y ” w ith in  th e  m e a n in g  o f  th e  A c t. 

P r a c t it io n e r s  in  th is  a re a  o f  la w  w o u ld

c o m m o n ly  h a v e  s e e n  th is  ty p e  o f  s i tu a ­

t io n  a r is e . B y v ir tu e  o f  th e  d e c is io n  in  

Hawthorne, in  th is  e x a m p le  th e  w o r k e r  

w o u ld  n o t  o n ly  b e  p r e c lu d e d  fro m  

m a k in g  a c o m m o n  la w  c la im  a g a in st  

t h e i r  e m p lo y e r  u n d e r  th e  A c t , b u t  

w o u ld  lo s e  a n y  e n t i t le m e n t  to  m a k e  a 

c la im  to  d a m a g e s  o u ts id e  th e  sc o p e  o f  

th e  A c t a s  w e ll.

In  th e s e  ty p e s  o f  c a s e s , n o  lo n g e r  

w ill th e  C o u r t  b e  th e  T r ib u n a l  to  d e te r ­

m in e  th e  q u e s t io n  o f  fa c t  a s  to  w h e th e r  

a n  ‘in ju r y ’ h a s  b e e n  s u s t a in e d , b u t  

r a th e r  th e  D e f e n d a n ts  o w n  in s u re r .

T h e  d e c is io n  in  Hawthorne is c u r ­

r e n t ly  u n d e r  a p p e a l to  th e  C o u r t  o f  

A p p e a l .  F o r  p r a c t i t io n e r s  in  th e  

W o r k e r s ’ C o m p e n s a t io n  f ie ld  in  

Q u e e n s la n d  it w ill b e  a c a s e  o f  “W a tc h  

th is  s p a c e ”. □

F o o t n o t e s :

U n rep orted , Brisbane Su p rem e C o u rt 
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T h e  C o u rt did h ow ev er con sid er that 

strictly speaking this provision would not 

apply to  an application for a dam ages 

C ertifica te  as occu rred  here, but would 

rath er apply to  a situation w h ere  an 

application was lodged fo r W o rk e rs ’ 

C om pen sation .

6 T h e  C o u rt  in this regard noted  Section  5 

and consid ered  th e  M inister’s second  

reading speech  and accom panying 

exp lan atory  m em orandum .

It is suggested by th e  A u th o r that this is 

a m ore  palatable finding in th e  interests 

o f  Justice and o n e w hich is op en to  th e  

C o u rt o f  Appeal if it finds th at th e  A ct 

defines th e  circum stances in which 

W o rk C o v e r must indemnify, as op p osed  

to  th e  circum stances in w hich a W o rk e r  

may m ake a co m m on  law claim.

8 Section  4  o f  th e  Judicial Review  defines 

w hat are “D ecisions o f  an Adm inistrative 

C h aracter".

9 T h e  definition o f 'in ju ry "  has since been  

am end ed  to  require em ploym en t to  be  a 

“significant contributing facto r” (A ct N o  

17, 1999 S8).
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