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A t th e  ag e o f  6  M r A lg a r  w a s 

h it  b y  a m o to r c y c le  a s  h e  

w a s  c r o s s in g  th e  G o ld  

C o a s t  H igh w ay. H e s u f ­

fe re d  se r io u s  in ju r ie s .

N o  p r o c e e d in g s  w ere  in s titu te d  a n d  

n o  d e te r m in a t io n  o f  lia b ility  w a s  m a d e  

b u t  in  1 9 8 8  th e  c o m p u ls o r y  th ird  p a rty  

in s u r e r  o f th e  m o to r c y c le  a g re e d  to  s e t ­

tle  th e  c la im  fo r  $ 1 5 , 5 0 0 . 0 0  in c lu d in g  

c o s ts . T h e  s e t t le m e n t  w as s a n c t io n e d  b y  

th e  P u b lic  T ru s te e . M r A lg a r  tu r n e d  1 8  

in  1 9 9 4 .

T h e  D e fe n d a n t  a c te d  as M r A lg a r ’s 

L a w y e rs  in  s e t t l in g  th e  m a tte r  w ith  th e  

c o m p u ls o r y  th ird  p a rty  in su re r .

In  1 9 9 4  M r A lg a r filed  a S u p re m e  

C o u rt  W rit  a g a in s t  h is  fo rm e r  S o lic ito r s  

a lle g in g  th a t h e  su ffe re d  a d e g re e  o f  

b r a in  d a m a g e  in  th e  a c c id e n t , th a t th e  

D e fe n d a n t  h a d  n o t  a c te d  w ith  r e a s o n ­

a b le  ca re  a n d  s k ill  in  th e  p r o s e c u t io n  o f  

h is  c la im  a n d  h a d  se ttle d  th e  m a tte r  fo r  

w h o lly  in a d e q u a te  c o m p e n s a t io n  fo r  th e  

a c tu a l d is a b ility  c a u se d  b y  th e  a c c id e n t .

T h e  tr ia l o f  th e  m a tte r  p r o c e e d e d  

b e fo r e  H is  H o n o u r  M r J u s t i c e  

C h e s te r m a n  in  th e  S u p re m e  C o u r t  o f  

Q u e e n s la n d  o v e r  a s ix  d ay  p e r io d  in  la te  

M a r c h  an d  e a r ly  A p ril 2 0 0 0 .

D a r r e n  M o o r e  is an A sso cia te  a t C a r te r  

C apner; Level 18, 141 Q u e e n  S tre e t, 

B risbane, p h o n e  (0 7 )  3 2 2 1 1833, 

f a x  (0 7 )  3 2 2 1 6 0 5 8 , 

e m a il  m a ilb o x @ ca rte rca p n e rco m .a u

“Plaintiffs who 

complain that their 

Solicitors negligently 

advised them to 

compromise an action 

for damages ordinarily 

encountered 

substantial difficulty.”

A t th e  o u ts e t  H is  H o n o u r  s ta te d  th a t 

P la in t i f fs  w h o  c o m p la in  th a t  th e ir  

S o l ic ito r s  n e g lig e n tly  a d v is e d  th e m  to 

c o m p r o m is e  a n  a c t io n  fo r  d a m a g e s  so  

th a t  th e y  re c e iv e d  in a d e q u a te  c o m p e n ­

s a t io n  o r d in a r ily  e n c o u n te r e d  s u b s ta n ­

t ia l  d if f ic u lty . T o  s u p p o r t  t h i s  H is 

H o n o u r  q u o te d  a n u m b e r  o f  re c e n t  

d e c is io n s  a n d  a te x tb o o k .

H is H o n o u r  th e n  e x a m in e d  th e  e v i­

d e n c e  b e fo r e  th e  C o u r t  a b o u t  th e  c h ild ­

h o o d  o f  M r  A lg ar, r e c o g n is in g  e x tr e m e ly  

p o o r  b e h a v io u r  at s c h o o l ,  a t te n d a n c e  at 

B o y s ’ T o w n , s m o k in g  m a r i ju a n a  at th e  

ag e  o f  9 ,  d r in k in g  a lc o h o l  at 1 3  an d  

n u m e r o u s  c r im in a l  o f fe n c e s  in c lu d in g  

b e in g  s e n te n c e d  in  1 9 8 8  to  8  y ears  

im p r is o n m e n t  fo r  b r e a k in g  a n d  e n te r in g  

a n d  a rm e d  ro b b e ry .

S e v e ra l o f  th e  le a d in g  m e d ic o - le g a l  

e x p e r ts  in  B r is b a n e  g av e  e v id e n c e  an d

th e  J u d g e  h e a rd  e v id e n c e  fro m  th e  

S o l ic i t o r  in v o lv e d  at th e  t im e  a n d  M r 

A lg a r ’s  m o th e r .

In  th e  c o u r s e  o f  th e  e v id e n c e  d if fe r ­

in g  p s y c h o lo g ic a l  o p in io n s  w e re  p u t fo r ­

w ard  b y  D r M a u re e n  F ie ld , C lin ic a l  

N e u r o p s y c h o lo g is t  a n d  D r D o u g la s . D r 

F ie ld  s u p p o r te d  th e  P la in tiff.

H o w e v e r , H is  H o n o u r  re c o g n is e d  

th a t th e  d if fe re n c e  in  th e  p s y c h o lo g ic a l  

o p in io n  w a s s h o w n  to  h a v e  b e e n  c a u se d  

b y  a n  e r r o n e o u s  fa c tu a l b a s is  s u p p o r t in g  

D r F ie ld s  o p in io n  w h ic h  c o u ld  n o t  

th e r e fo r e  r a t io n a lly  h a v e  b e e n  p re fe rre d  

o v e r  th e  o p in io n  o f  D r  D o u g la s . H is  

H o n o u r  s ta te d  th a t  th e  ca se  is n o t  o n e  o f  

d if fe r in g  e x p e r t  o p in io n  b o th  d ra w n  

w ith  e q u a l  v a lid ity  fro m  a se t  o f  e s ta b ­

lis h e d  fa c ts .

H is  H o n o u r  th e n  h e ld  th a t in  h is  

o p in io n  th e r e  w a s  n o  a c c e p ta b le  e v i­

d e n c e  th a t  th e  P la in tif f  s u s ta in e d  b r a in  

in ju r y  in  th e  a c c id e n t  o f  1 8  J u ly  1 9 8 2  

a n d  th e  P la in tif f  th e r e fo re  h a d  n o  w o r th ­

w h ile  c h a n c e  o f  re c o v e r in g  d a m a g e s  in  

r e s p e c t  o f  s u c h  a n  in ju ry . H is  H o n o u r  

w e n t o n  to  sa y  th a t  th e  o v e r w h e lm in g  

p r o b a b ili ty  is th a t , h a d  th e  D e fe n d a n t  

r e f e r r e d  h im  fo r  e x a m in a t io n  b y  a 

N e u r o s u r g e o n  o r  P s y c h ia tr is t , th e  re s u lt  

w o u ld  h a v e  b e e n  a re p o r t  in d ic a t in g  n o  

re le v a n t  in ju r y  a n d  th e  s a m e  w o u ld  

h a v e  o c c u r r e d  h a d  th e  P la in tif f  b e e n  

re fe rre d  to  a N e u r o p s y c h o lo g is t .

H is  H o n o u r  th e n  d is m is s e d  th e  

P la in t if f ’s  c la im  a n d  g av e ju d g m e n t  fo r 

th e  D e fe n d a n t  w ith  c o s ts  to  b e  a ss e sse d  

o n  th e  s ta n d a rd  b a s is . E3
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