The receptionist’s duty of care:

Are practitioners

vicariously liable?

T he Supreme Court of New South Wales in
Alexander v Heise [2001] NSWSC 69, 23
February 2001 (unreported) recently considered
the vicarious liability of a general practitioner for
the acts of his or her medical receptionist.
Further, the court examined the circumstances in which a gen-
eral practitioner and a medical receptionist owe a duty of care
to a prospective patient seeking an appointment.

Facts
The plaintiff, Mrs Alexander, sought an appointment for
her husband to see a doctor. Mr Alexander had never before
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a matter of dispute.

Mrs Alexander, without conveying any ‘real sense of
urgency’, informed the second defendant that she was worried
about her husband, as he had been woken the previous
evening by an unusually severe headache. He appeared well in
the morning and had gone to work after agreeing to see a doc-
tor if Mrs Alexander could get him an evening appointment.
The plaintiff alleged that the receptionist expressed concern
about making a long evening appointment with her husband,
the doctor, as he had been working quite long hours.

The receptionist did not consider the matter urgent and
scheduled an appointment for one week later, when the doc-
tor had a lighter evening schedule. Mr Alexander collapsed
the day before his appointment with a Grade
aneurism in the Circle of Wills.
caused his death.

The plaintiff sought damages for the alleged medical neg-
ligence of the first and second defendants. It was alleged that:
= The doctor and his receptionist owed a duty of care to Mr

Alexander
e The doctor was vicariously liable for his receptionists

breach of duty, and
= The doctor had breached his duty to address the plaintiffs

concerns by not having sufficient protocols in place for the
receptionist to follow in these matters.

V berry
This cerebral haemorrhage

The defendants argued that:
e there is no duty of care ‘on the part of a medical
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practitioner to attend upon a person who is sick, even in
an emergency, if that person is one with whom the doctor
is not and has never been in a professional relationship of
doctor and patient’l

« the administrative staff of a medical practice did not owe a
duty of care, and

= a doctor could not be vicariously liable for information
known to his or her administrative staff.

The Decision

Duty O f Care
The court considered that several factors had a role to play
in determining whether Dr Heise owed a duty of care to Mr
Alexander. These included:
= Public policy
= The defendants knowledge of the risk compared to the
plaintiffs appreciation of the risk: Perre VApand.2

Unlike Dr Heise, Mr and Mrs Alexander did not have
medical knowledge and did not appreciate the sinister risks a
severe headache could represent.
< Mr Alexander did not present in person. He relied on his

wife to make the appointment for him. The court was

prepared to accept that this was not an unusual situation.

Indeed, frequently such queries are made over the tele-

phone.

The court found that ‘once Mr Alexanders symptoms were
described to the receptionist, albeit by his wife, and an
appointment was made, Mr Alexander became a patient of the
practice’.! Both defendants owed a duty of care to Mr
Alexander.

The court decided that a general practitioner has ‘the
responsibility to determine whether a patient requires urgent
medical attention’ and then to ensure that the patients seeking
appointments are properly prioritised.4 The medical practi-
tioner should have guidelines in place so that where the
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“The receptionist did not
consider the matter urgent and
scheduled an appointment for one
week later, when the doctor had

a lighter evening

receptionist is unsure if the patients condition is urgent, he or
she must consult the doctor ‘for the doctors decision as to
whether the patient should be seen’ urgently.5

The court found that Mrs Heise was an employee of the
first defendant and further that the doctor was vicariously
liable for her actions.6

In addition to the doctor’ vicarious liability, it was held
that a medical receptionist owes a duty of care to the patient to
‘ensure that if he or she presents with a possible urgent med-
ical condition, that patient is seen in a timely manner’.7 If the
doctor is unavailable, the receptionist should refer the patient
to the nearest hospital or another practice. A properly trained
receptionist acting prudently would be expected to tell the
doctor about a patient complaining of a headache which raised
their ‘index of concern’ and ensure that an immediate appoint-
ment was made.

Breach

The court found that neither the doctor nor the reception-
ist had breached their duties of care. The doctor had protocols
in place. In addition the receptionist was trained, albeit in a
predominately casual and informal manner, on the ‘proper
management of patients’ presenting with urgent complaints.8

A medical receptionist acting reasonably and prudently
would have not have appreciated Mr Alexander could have
a life threatening condition on the information provided.9
The receptionist had been told of the severe headache the
evening before, but also that Mr Alexander appeared well
next morning and had gone to work. Her index of concern
was not raised.

In these circumstances the receptionist was not under
an obligation to consult the doctor. The court found that Mr
Alexander had made a choice not to see a doctor on an
urgent basis, but delegated the making of a medical appoint-
ment to his wife. He chose to go to work and was only will-
ing to see the doctor after 6pm, which limited the available
appointments.D

Conclusion

This decision pushes at the boundaries of just who may be
a doctors patient. The court indicated a preparedness to find
that a duty may not be limited to the spouse of an existing
patient. The courts indulgence may extend to persons pre-
senting in person, over the telephone or by proxy. That duty
existed even though the patients symptoms would not have
raised a prudent receptionists ‘index of concern’. Further the
courts finding of vicarious liability should not be underesti-
mated given the High Court5 recent decision in Hollis v Vabull
where the existence of an employment relationship (and atten-
dant vicarious liability) was determined by expansive reference
to work practices rather than detailed contractual terms. E!

Footnotes:

[2001 NSWSC 69 at para [58],

[1999] HCA 36 at 2 1 para [2 16],
[2001] NSWSC 69 at para [64],

Ibid at para [74],

Ibid at para [80].
Ibid at para [77],
Id.

(unreported High Court of Australia, 9 August, 2001) [2001]
HCA 44.
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