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Claims against occupiers for damages arising from slips, trips and falls are a common area for plaintiff 

practitioners. The w riter (not a lawyer) has come to  appreciate some of the legal difficulties which can 

arise from these circumstances, and outlines sixteen key issues which may need consideration when 

assessing liability.

Mark Dohrm ann is a Consulting Engineer and Ergonomist 

p h o n e  03 9376 1844 e m a i l  mark@ergonomics.com.au 
w e b  www.ergonomics.com.au

■ ■ ■ ■ ■ h e r e  can be many complexities and ambiguities in 
even the most innocuous fall. Think about it - 
there are many reasons why people fall over: 
straight out slipperiness; not seeing the step; giddi­
ness or the effect of substances; unexpectedly los­

ing one’s stride; getting the wrong visual ‘cues’; being knocked; 
overbalancing; and many more. When assessing circumstances 
such as these, you may find consideration of the following six­
teen points invaluable in the preparation of your case.

I .W h a t  actually  happened?
Firstly, try and establish whether the fall was a trip, a slip, 

a stumble, or perhaps something else. Since there are various 
explanations for why people fall down, get this basic point 
cleared up at the outset. A client might unwittingly mislead 
you into assuming that the instigating cause was a slip (due to 
lack of traction), when in fact it might have been the irregular 
geometry of an unusual step which caused them to lose their 
stride and fall. The issues surrounding these alternative expla­
nations are quite different, as too are the follow-up analyses.
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Accurate and patient reconstruction of the few seconds 
leading up to the fall -  in as much as the client can remember 
them -  can be more than useful. Naturally, the client is not 
necessarily your best witness -  after all, they are the person 
who fell over. Nevertheless, do what you can to explore where 
they came from, the direction of their fall, whether it was their 
feet (or one of their feet) which went first, where they landed, 
and how far they fell.

In my practice, we always start with this area of enquiry, 
and it is never a waste of time.

2. Footw ear
Does the client still have their shoes or 

boots? Who paid for them? Ask about 
their condition, their fit, their age, and the **
composition of the soles. Heel height (and (pf 
size) is also sometimes relevant -  especially 
for heel-trips. One aim in evaluating the shoes 
is to eliminate their contribution to the fall if possi­
ble. Another is to identify alternative footwear, if any, a 
employer could or should have provided.

3. W h a t could the clien t se e  before they fell?
We all adjust our gait unconsciously while walking. Falls 

are often brought about where the person cannot properly see 
or interpret what lies before them (e.g. a change in surface, 
something slippery, a change in level). Therefore, enquiries 
also need to be made into the lighting. Was it daylight, moon­
light or artificial light? What light was available? Which light(s) 
were working, and on? How dark was it? Get some objectivi­
ty about light levels by asking if it would have been possible to 
read a newspaper or a telephone book at arm’s length. This can 
be used to deduce approximate lux (illumination) levels, which 
can then be assessed against Australian Standards.

4. W h a t were they looking at?
People walking through carparks or crossing streets are less 

than likely to be looking at or near their feet (they would be 
looking out for moving vehicles). Thus, innocent trips on low 
projections or height discrepancies become more likely. Was 
their view blocked by anything at the moment they fell? In 
shops, merchandise is usually set out to attract people’s attention 
(away from their feet). This underscores the risk of relatively 
small tripping hazards, and can shift the burden of liability.

5. W e re  they w earing glasses?
If so, how recent is the prescription, and were the glasses 

appropriate for walking? This is another potential issue you 
will want to eliminate if you can.

6. O b ta in  com pass d irections
Knowing north and south in reconstructing the incident 

may help define whether there were any shadowing effects 
which assisted (or hindered) the detection of a lip or change in

gradient. The time of day of the incident should be noted 
(there are charts which can give precise information about sun 
angles and shadows on any date at a given latitude).

7. C h e c k  for m edicine
Certain prescription drugs (and combinations thereof) can 

cause giddiness and may explain some falls, particularly 
amongst the elderly. Although I have never been cross-exam­
ined on this point, it sometimes pays (if there is any doubt 

about explaining the fall) to check with the client for any 
drugs they may have taken, and if necessary, to 

run this information past a pharmacist. 
Alcohol consumption obviously needs 

checking.

8. G e t the big p icture
Clients will often send a relative back to 

where they fell to take photographs, and I have 
seen plenty of closeups of 20-cent pieces or match­

boxes propped against disruptions in footpaths or cracks in the 
ground. These are usually helpful, mainly to preserve the evi­
dence. However, photographs ought also to be taken from sev­
eral directions and from several metres away, to illustrate the 
position of trees (and of boundaries between occupiers), warn­
ings or signs, service pits, drain holes and openings into gut­
ters. A disrupted footpath opens questions about who might ►

C O M P L E T E -  
DOMESTIC CAREf

Need help qualifying your client’s 

Domestic Assistance claim?

© A  Complete Domestic Care, we provide reliable current and 

historical market rates for all forms of care including: 

y  Nursing rates (live-in / live-out etc). Our rates are the most 

reliable because we provide an average of several established 

Nursing Agencies’ rates. y  Handyman/gardening assistance 

y  Cleaning I- Nannies, Chauffeurs & other miscellaneous needs 

Our experienced nurses and occupational therapists are 
also available to assess Domestic Assistance needs in 

conjunction with the treating specialists.

TEL: (02) 9988 4195 FAX: (02) 9402 7395 
27 BOBBIN HEAD ROAD, PYMBLE NSW 2073
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have done work there -  gas, phone, electricity, water, council? 
Ask your client to also photograph or record details of any 
signs which suggest ownership, building management or 
occupancy details.

Where photographs are taken of stairs, a shot should be 
taken to show what the person could see, looking down -  are 
the steps’ noses clearly visible? Does the pattern of any floor 
tiling or carpeting obscure the edges or level changes?

Useful preliminary expert advice can 
often be rendered on the basis of decent 
photographs which show details of 
approximately 20 metres around the spot 
where the fall occurred. The photographs 
should include a set which retraces the 
journey into the fall for the half-minute 
beforehand.

9. Steps and stairs: ch e ck the  
dim ensions

Steps and stairs are regulated by the Building Code of 
Australia, which is quite prescriptive about the heights and 
depths of steps, the specifications of handrails (and when they 
are required) and the treatment of nosings. Relevant step 
heights need to be accurately measured, and also the ‘going’ 
(this is the horizontal distance from the nose of one step, taken

PERSONAL INJURY
L A W Y E R

Ward Keller is Darwin’s premier law firm with a history dating to 
before the Second World War. W e have an enviable reputation 

recognised throughout Australia and we take pride in the quality of our 
staff. Excellent career opportunities exist at Ward Keller and the 
working environment is second to none.

W e are presently seeking the services of an experienced personal 
injury lawyer to complement our existing team.
Experience in any personal injuries field will suffice, but the 
predominant areas of practice are Workers' Compensation, medical 
negligence and public liability generally.

forward to the next). The clear width of the stair (from one 
side to the other) will establish whether or not handrails are 
called for -  often omitted in short-rise pairs of steps, such as in 
shops, a frequent site for accidents. Establishing non-compli­
ance is usually very helpful to the claim (provided the fall can 
be pinned on the non-compliance). Authoritative disclosure 
may also prompt your defendant to turn his or her attention to 
third-party recovery

10.W a s it really slippery?
Most practitioners will have heard 

the phrase ‘co-efficient of friction’. 
This is a measureable quantity which 
defines the relative slipperiness 
between a pair of nominated materials. 
If a fall seems to have been caused sim­
ply by the pure and absolute slipperi­
ness of a surface (regardless of the 
shoes worn), then the properties of that 

surface may need to be measured. There is an Australian 
Standard which prescribes the method to be used for wet and 
dry circumstances respectively, and it is exacting. Special 
equipment is needed. Dry friction is measured with an elec­
tronic instrument known as a ‘Tortus’. After calibration, it 
creeps slowly across the test area, producing a graphical print­
out giving the dynamic coefficient friction for the whole path.

Wet tests are done with a precision-built pendulum, 
which simulates heel strike by allowing an artificial foot fitted 
with a particular kind of rubber on the heel, and measuring the 
energy absorbed over a fixed-drag length.

If, however, the slip was caused essentially by a person 
walking unexpectedly from one dry area to an adjacent slip­
pery spot, only the relative difference between the two areas 
(wet and dry) may need to be established. An argument can 
then be developed to say that that the slip is attributable to the 
change, not to the absolute (measured) slipperiness of the prob­
lem area. In this latter case, investigation and measurements 
are a good deal simpler and less expensive, since complex 
equipment is not needed.

The successful applicant is expected to demonstrate the following:
•  minimum 5 years’ recent experience as a Solicitor in personal 

injury law;
•  strong sense of initiative and the ability to work unsupervised;
•  excellent communication and interpersonal skills;
•  well organised practice methods; and
•  the ability to interact and work as a team member.

This is a permanent, full time position offering a competitive salary 
commensurate with the successful applicant's experience.
Please submit your application including resume to:

Ward Keller
L A W Y E R

Business M anager
GPO Box 330, 

Darwin NT 0801 
Phone: (08) 8981 2971 

Fax: (08) 8981 1253
Email: wardkeller@wardkeller.com.au

I I.W a s  there  a cleaning agent used?
If a floor has been cleaned or polished with some sub­

stance, the properties of that substance may need to be drawn 
into the investigation. We may need to know whether the 
cleaning or polishing compound used was (according to the 
manufacturer) appropriate for this application, and in particu­
lar, any directions for its application and use. Your client will 
sometimes be in a position to obtain this information, and 
even a sample. We have seen wins where it was found that the 
defendant (a large corporation) had failed to follow proper 
directions for laying down the polish, and of then buffing it 
back to a condition where it would regain its safe, non-slip 
properties. The information came through patient inquiry of 
the chemical suppliers.

2 0  PLAINTIFF ISSUE 50 • APRIL 2002

mailto:wardkeller@wardkeller.com.au


12. H ow  vigilant w ere the occupiers?
A common supermarket defence is claiming that there was 

a system of regular patrol and inspection by employees, who 
are presumed to have been instructed on what to look for and 
what to do if they see a spill. The truth is that this responsi­
bility is often left to young and untrained workers. Their dili­
gence in monitoring for spillages can be tested by sticking 
down a small ‘Post-It’ label at the spot where the fall occurred, 
then waiting to see how long 
it takes to get removed.
Incidentally, larger stores invari­
ably raise an incident report. Ask 
for this if matters get that far, as 
well as for any relevant training 
notes given to employees.

I 3. Bew are of the ankle roll
In Ghantous vs Shire o f 

Singleton recently, it was found 
that a 50 millimetre height difference between the edge of a 
footpath and the side of the naturestrip -  where Mrs 
Ghantous rolled her ankle and fell when she moved aside to 
avoid an oncoming pedestrian -  was something which she 
should have seen. Don’t be put off, however, if the height dif­
ference which caused your client’s grief is much less than 50 
millimetres because, once again, assessment depends on the 
circumstances and on how they actually fell. Take, for exam­
ple, lip height. We have given evidence in a matter where an 
elderly lady caught her heel on a three millimetre high lip on 
a bus step as she was exiting. The lip was blunt, not angled, 
and (as is often the case with the elderly) she had a shuffling 
gait. The risk was foreseeable (to the defendant) and prevent­
able. She succeeded.

14. W h e n  was the clean ing last done?
Dust on timber floors produces surprisingly high levels of 

slipperiness, so the propensity to attract or allow the entry of 
dust (and the frequency of proper cleaning) is of interest. So, too 
are the kinds of brooms and mops available or actually used.

I 5. W a s there anything o r anyone else responsible?
Ask the client what they were wearing (in case their cloth­

ing contributed in some way to the fall). Were they alone? 
Were they carrying anything which may have made it more 
difficult to grab a handhold in time? Is it possible that they 
were knocked or bumped by anybody?

16. W h e re  did the banana skin co m e  from?
Airconditioners may drip water at entrances. Fridges can 

leak. People drop papers and rubbish. Bins overflow. Kids 
come in from wet playgrounds, run across mats and might not 
dry their soles before they hit the lino. If there was a mat, was 
it big enough to absorb moisture, and flat enough to avoid 
tripping? Although any such temporary contributions to the

fall may have long gone, indirect evidence may assist, or may 
permit inferences.

Co n clu sio n
One of the final questions to ask is if there were any stains 

found on the clothing that were likely to have been picked up in 
the fall. And lastly (and very importantly) was this the first time 
your client had walked through this spot? If not, when was the 

last time? Under what circumstances? The 
defendant will pounce on any prior ‘experience’ 
with the location and situation, so find out what 
you can to enable that argument to be met.

Clients will sometimes be surprised that an 
interview about a fall can become quite detailed. 
An over-zealous client determined to be com­
pensated may be given pause for prudent reflec­
tion after going through this process. More to 
the point, a comprehensive report seen to com­
petently address a full range of possibilities, and 

which deals objectively with each of them, is more likely to 
carry v/eight with your opponent than a vague description 
based only on what your client has told you. A soft claim will 
invariably be met by allegations that your client was not look­
ing out properly. It is better to assess this point along with 
these various other factors before you fire your best shot. Ui

PROFESSIONAL MEDICAL 
NEGLIGENCE REPORTS

Susan Welling & Associates
acting as independent 
intermediary between 
specialist doctors and solicitors.
We have a wide range of specialists available 
to provide expert medical negligence reports.

• Anaesthetist • Hand, Plastic &
• Cardiologist Reconstructive Surgeon
• Chiropractor & • Neurologist

Osteopath • Neurosurgeon
• Dentist • Oncologist
• Dermatologist • Ophthalmologist
• Ear, Nose & • Orthopaedic Surgeon

Throat Specialist • Pharmacologist
• General Practitioner • Physician
• General Surgeon • Psychiatrist
• Gynaecologist/ • Radiologist

Obstetrician • Urologist

PO Box 1353, Neutral Bay, NSW 2089  
DX 21727, Neutral Bay

Tel: 02 9929 2921 Fax: 02 9929 9218 Email: susanw@smartchat.net.au

ISSUE 50 • APRIL 2002 PLAINTIFF 2 1

mailto:susanw@smartchat.net.au

