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Appointing a private trustee:

you considered it?
v

l
When it becomes apparent that the plaintiff you are acting for in a personal injuries case may be seen 

as having impaired capacity1 you must consider whether any judgment or settlement needs to be 

sanctioned. You may also need to consider whether a protection order is required, or a guardian or 

administrator appointed.

n 1 July 2000 the 
Guardianship and 
Administration Act 
2000 (‘the GAA’) com­
menced. This Act cre­

ated a new and comprehensive regime 
for the appointment of guardians and 
administrators to manage the personal 
and financial affairs of adults with 
impaired capacity.2

The GAA brings together under one 
Act the provisions that had been distrib­
uted among the Public Trustee Act 1978 

(‘the PTA), the Mental 
Health Act 1974 and the 
Intellectually Disabled 
Citizens Act 1985.
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Under the PTA, the court or public 
trustee1 must sanction any settlement of 
a claim for money or damages for a per­
son under a legal disability. The Act also 
provides under division 2 of part 6 that 
a protection order can be made appoint­
ing the public trustee manager to take 
possession of, and to control and man­
age all or parts as the court directs, the 
estate of that person.

In a number ol decisions that involve 
consideration of the terms of the PTA, it 
became apparent that prior to 1 July 
2000, if an adult wanted to settle a per­
sonal injury claim and the matter 
required a protection order under divi­
sion 2 of part 6 of the Act, then an order 
could not be made without the settle­
ment being sanctioned under section 59.4

In H v Nominal Defendant\ Justice 
Lee indicated that when considering the 
provisions of the PTA a protection order

and a sanction may not be necessary 
‘where a person is of normal mental 
capacity.. .but due only to severe physi­
cal infirmity, is unable to manage his [or 
her] affairs’.

The situation has now been made 
clearer since the enactment of the GAA. 
The GAA had the effect of amending 
parts of the PTA so that a protection 
order is no longer available to people 18 
years ol age or older.

The GAA provides no provision 
however, in relation to a matter being 
sanctioned. If the settlement is to be 
sanctioned it must still be done relating 
to the terms of s59 of the PTA.

A sanction is required for a person 
under a legal disability, meaning a child 
or a person with impaired capacity. The 
term ‘impaired capacity’ is defined 
under schedule 4 of the GAA and means 
a person who does not have capacity for
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the mailer. Capacity is also defined as:
• understanding the nature and affect 

of decisions about the matter;
• freely and voluntarily making deci­

sions about the matter; and
• communicating the decisions in 

some way.
Under chapter 3 of the GAA there is 

a right to appoint a guardian for a per­
sonal matter or an administrator for a 
financial matter, on behalf of an adult, 
or an individual who is 17-and-a-half 
years of age or older. This can be done 
provided that the person:
• has impaired capacity and there is a 

need for a decision in relation to the 
matter; or

• is likely to do something in relation 
to the matter that involves, or is like­
ly to involve, unreasonable risk to 
the persons health, welfare or prop­
erty and without an appointment 
the adults needs and interests will 
not be adequately met or protected. 
Such appointment can be made by

the guardianship and administrative tri­
bunal which is established pursuant to 
chapter 6 of the Act, or alternatively by 
order of the court pursuant to s245.

In Welland v Payne6, Justice Mullins, 
when considering the terms of the Act 
indicated ‘if the applicant does have 
impaired capacity for a financial matter 
within the meaning of the GAA, it does 
not necessarily follow that the settle­
ment of his action needs to be sanc­
tioned under s59 of the PTA. That is 
because the impaired capacity relevant 
to s59 of the PTA is with respect to a 
particular financial matter, namely the 
legal matter of settling a claim.’

In this case there was expert psychi­
atric evidence that indicated that the 
applicant was capable of giving instruc­
tions and the judge thought that there 
was no basis for concluding that the 
applicant had impaired capacity for the 
legal matter of settling his claim.

However, the judge thought that an 
appointment may be required under the 
GAA, based on the psychiatric evidence, 
and the matter may be one that should 
be referred to the tribunal constituted 
under the GAA. The matter was

adjourned allowing the applicant to 
consider his position and determine 
what course he wished to take.

A guardian is appointed for a per­
sonal matter defined under schedule 2 
as including such matters as the adults 
health, welfare, education and day-to- 
day issues. A financial matter is also 
defined under schedule 2 and principal­
ly relates to the control of the individ­
ual’s financial, property or legal matters. 
Section 15 of the Act details appropriate 
considerations that should be taken into 
account prior to an appointment of a 
guardian or administrator.

In the landmark decision of Goode v 
Thompson7, Justice Ambrose made an 
order that Perpetual Trustees Australia 
Limited be appointed trustee for an 
injured plaintiff. This was the first time 
in Queensland that a private trustee 
company had been appointed trustee, 
administrator or guardian of a settlement 
sum on behalf of an injured person.

The judge said that:
. . it is in the interests of the plain­

tiff that the balance of his judgment, 
after paying part of it to his next friend 
for past care and the payment of special 
damages, be invested with Perpetual 
Trustees an authorised Trustee company 
which is listed on the Australian Stock 
Exchange and manages over $80 billion 
in funds for persons needing services 
and management skills of the sort need­
ed by the plaintill.'

In this case the plaintiff was a 12- 
year-old pedestrian injured when struck 
by a vehicle travelling at 50 to 55 kilo­
metres per hour. The plaintiff suffered 
catastrophic injuries including a severe 
head injury. He was left with limited 
mobility and balance and now requires 
full-time care and attention for the rest 
of his life.

Judgment was handed down in the 
matter for a total sum of $3,837,058.48. 
From this sum an amount was to be 
paid directly to the next friend, the 
plaintiffs mother, Tracey Ann Goode. 
This was reimbursement for special 
damages paid on behalf of the plaintiff 
and for the past gratuitous care she gave 
to her son with the assistance of her

family. The balance sum of 
$3,590,565.63 was ordered to be paid 
by the defendant to Perpetual Trustees 
Australia Limited.

In arriving at this decision the judge 
considered a number of relevant factors. 
Evidence from the Public Trustee provid­
ed that based on current long-term fore­
casts of the major asset classes, a conser­
vative estimate return is 5.2 per cent 
(being 3.53 per cent income and 1.67 
per cent capital growth). This estimate 
assumes a conservative balance invest­
ment policy, which may change in accor­
dance with a particular strategy arising 
out of the financial planning process.

On the other hand Perpetual 
Trustees, based upon past returns, 
expects to produce a current net return 
after fees (at least in the second year of 
the investment of funds) at a rate of 
5.92 per cent.

The interest payable on common 
funds invested with the Public Trustee, 
which at the date of the judgment was 
noted as being 2.8 per cent, had over 
the last five years fallen from 8.25 per 
cent to as low as 2.25 per cent. The 
judge noted that the interest had not 
exceeded 3 per cent per annum since 
1998. Evidence from Perpetual Trustees 
indicated that after all establishments 
and management expenses had been 
paid, the interest is about 5.925 per cent 
on the funds held. The judge noted that 
this return is nearly double the return 
that is being paid on common funds 
managed by the Public Trustee over the 
last three years.

The investment plan to be imple­
mented by Perpetual Trustees is 
designed to produce annually, for the 
next 60 years, a payment from 
income/capital of approximately 
$220,000 to $260,000. This is more 
than double that forecast for the Public 
Trustee fund that is designed to produce 
approximately $111,000 to $117,000 
per annum.

At the time of the trial, the plaintiff 
had received substantial past care and 
assistance from his parents. There was 
therefore concern that the plaintiff’s par­
ents would have difficulty due to their ^
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own health problems and the substan­
tial care required to maintain this level 
of support. Evidence was led that the 
cost of satisfying the plaintiff’s commer­
cial care needs as required was 
$150 ,0 0 0  per year, and the judge con­
ceded that this need could arise at any 
time depending upon the capacity of the 
plaintiff’s parents and family to provide 
current gratuitous support.

It was concluded that the services 
offered by Perpetual Trustees would 
provide the plaintiff with annual pay­
ments from income/capital that would 
be sufficient to satisfy 
his need of comm er­
cial care should that 
becom e necessary 
within a relatively 
short period of time.
The judge also noted 
that there would even 
be a safety margin to 
accom m odate any 
increase in the cost of 
such care over the 
next 60  years. Even 
allowing for the pay­
ment of income tax 
and capital gains tax, 
which undoubtedly  
may reduce the annual amount avail­
able to the plaintiff, there would still 
be sufficient funds to meet the fore­
casted needs.

Therefore, taking into account the 
sum that was to be invested, the pro­
posed investment plan and the needs 
and requirements of the plaintiff, the 
judge thought it was in the plaintiff’s 
interest for the money to be invested 
with Perpetual Trustees, even though a 
higher management fee is payable.

In arriving at this decision, Justice 
Ambrose formed the view that a private 
trustee company can be appointed to act 
as trustee under the terms of the PTA, 
and that there is no strict requirement 
for the public trustee to be appointed.

There are further provisions within 
the GAA for one or more persons to be 
appointed as joint guardians or adminis­
trators. In the case of an appointment of 
two or more, then the Act provides that

they must exercise their powers jointly 
and unanimously. If it is impractical for 
this to occur then one or more of them 
may apply for directions to the tribunal 
or court. Similarly, if there is a disagree­
ment about certain matters then there is 
a right to refer the matter to the tribunal 
or court for determination.

Section 33 of the GAA outlines 
the powers of the guardian and 
administrator.

The tribunal created under the GAA 
must review each appointment at least 
every five years and the guardian or 

administrator is to 
keep the tribunal 
informed with regular 
updates as required.8 
The Act also provides 
under s260 that any 
previous appointments 
made under the PTA 
are subject to the terms 
of the GAA in relation 
to reporting.

In short the posi­
tion, in relation to the 
settlement of claims 
for persons with 
impaired capacity, is as 
follows:

For individuals under 17-and-a-half 
years of age, the settlement or judg­
ment needs to be sanctioned under 
s59 of the PTA and a protection 
order can be made relating to the 
terms of division 2 part 6 of that 
Act.
For individuals 17-and-a-half to 18 
years of age, a sanction is required 
under s59 of the PTA and then a 
protection order may be made as 
outlined above. Alternatively, an 
advance appointment can be made 
appointing a guardian or adminis­
trator under the terms of s l3  of the 
GAA.
For persons 18 years of age or older, 
if the individual is deemed to have 
impaired capacity in relation to the 
ability to provide instructions to 
settle the claim then a sanction is 
required under s59. Alternatively, if 
the applicant is of sufficient capaci­

S  .. there 
is no strict 

'equirement for 
ie public trustee 

to be
a n n n in tp r l"

ty to provide instructions but has an 
impaired capacity for a financial or 
personal matter then a sanction 
may not be required, however an 
appointment would be made under 
the GAA.

• In circumstances where a protection 
order or a guardian or administrator 
should be appointed, a person’s 
legal representatives should exam­
ine the appropriate considerations 
set out in s i 5 of the GAA relating to 
who would be an appropriate per­
son to be appointed. This should be 
determined given the person’s indi­
vidual circumstances, the amount 
of funds that are involved, and the 
person’s ongoing needs both in the 
short and long term.
There have been a number of recent 

decisions where a court or tribunal has 
appointed a joint administration involv­
ing a member of the applicant’s family to 
manage the person’s affairs on a day-to- 
day basis, and a trustee company to 
manage their affairs in the long term.

It seems appropriate then that prior 
to any order being made a person’s legal 
representatives should investigate suit­
ably qualified trustee companies, such 
as Perpetual Trustees, that may be able 
to potentially fulfil such a role.

Companies such as Perpetual 
Trustees often welcome such inquiries 
and are prepared to provide initial 
advices on their suitability without 
charging a fee. 13

Footnotes:
1 As per Schedule 4 of the Guardianship 

and Administration Act 2000.

2 Welland v Payne [2000] QSC 431.

3 Section 59 of the PTA.

4 See H v Nominal Defendant [ 1977] QSC 
233, Lee J; Cocchi v Coochi [ 1989] IQDR 
226 Ambrose J; Morn's v Mills 
(Unreported) SC (Qld) (20 August 
1999), Helman J.

5 [1977] QSC 233.

6 [2000] QSC 431.

7 (Unreported) SC (Qld) (2 August 2001), 
Ambrose J.

8 Sections 28 and 30 of the GAA.
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