
In addition, the court held, in 
obiter, that the trust (and RESI), as 
Crown agents, were capable of being 
vicariously liable for torts committed by 
their employees during the course of 
their employment.8 This is because the 
statutory provisions contemplated that 
the trust9 (and RESI) should have, under 
their sole control and direction, their 
own employees who were therefore not 
servants of the Crown. Ui

Endnotes:
Heydon and Hodgson JJ.A and Ipp A.J.A.

2 Section 5( I ), Electricity Trust o f South 
Australia Act 1946 (SA).

3 Section 36( I), Electricity Trust o f South 
Australia Act 1946 (SA).

4 The RESI Corporation was established 
pursuant to s 8 Electricity Corporations Act 
1994 (SA) and was originally called the 
ETSA Corporation.

5 DDT 163/01.

6 [2002] NSWCA 123 per Hodgson j.A.

(Heydon J.A. and Ipp A.J.A. agreeing).

See ss 4(1) and 5(1) Crown Proceedings 
Act 1992 (SA).

A t [55J, [57-58] and [6IJ. The trust’s 
vicarious liability would have also, in an 
appropriate case, passed to  RESI.

Section 17 Electricity Trust o f South 
Australia Act 1946 (SA) provided that the 
trust may appoint such employees as it 
required, on terms determined by the 
trust, and such employees shall not be 
subject to the Public Service Act.

T racey C arver, QLD

Misnomer of title in civil proceedings
Brookfield v Davey Products Pty Ltd [2002] FCA 889,
Federal Court of Australia, South Australia, 24 July 2002

I n Brookfield v Davey Products Pty 
I Ltd, Mansfield J considered an 
I application for an order to amend a 
j Federal Court judgment. A 

■  respondent to proceedings sought 
the order, in connection with the judg
ments attempted enforcement, in cir
cumstances where the respondent, in 
whose favour the judgement had been 
granted, had changed their name during 
trial without amending the proceedings.

The case, therefore, provides a time
ly reminder to legal practitioners of the
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importance of keeping the particulars of 
proceedings, and any documents lodged 
in relation to them, current, and the addi
tional cost and procedural difficulties 
which may arise from a failure to do so.

BACKGROUND
During December 1997, in pro

ceedings commenced in 1993 by the 
first applicant (Brookfield) against the 
first respondent Davey Products Pty Ltd 
(Davey), Brookfield was ordered to pay 
Davey’s costs totalling $380,493.82. 
However, on 6 March 1995 upon the 
sale of Davey’s business, Davey had 
changed its name to ‘Yevad Products Pty 
Ltd’ (Yevad), and the purchaser, Domali 
Pty Ltd, was renamed 'Davey Products 
Pty Ltd’. Despite the name change, at all 
times during the proceedings the first

respondent was described as 'Davey 
Products Pty Ltd’.

In July 2001, in connection with 
the enforcement of the costs order 
payable to them (with interest), 
Davey/Yevad issued a bankruptcy notice 
against Brookfield. However, in April 
2002, Brookfield applied1 to have the 
bankruptcy notice set aside on grounds 
that the party applying for the bank
ruptcy notice was not the same party as 
named in the judgment.2 In his applica
tion, Brookfield described Davey/Yevad 
as ‘Yevad Products Pty Ltd (formerly 
Davey Products Pty Ltd)’.

THE PRESENT APPLICATION
Davey/Yevad made its application to 

the Federal Court in order to avoid the 
complications caused by Brookfield’s
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| claim as to the identity of his creditor.
I However, Brookfield contended that the 
| order sought, amending the judgment,
| should not be made as Davey/Yevad 
i deliberately did not cause its name in 
| the proceedings to be changed after 6 

March 1995.
Brookfield alleged that the respon

dent wished to mislead the court, him
self and others as to its true identity, 
because its parent company at the time 
was in financial difficulty and needed 
unencumbered access to the proceeds of 

I the sale of the Davey business to contin
ue to operate.3 Brookfield stated that 
had he been aware of Davey’s name 

I change, he would have applied for a 
Mareva injunction,4 and the withhold- 

| ing of the sale proceeds to the parent 
! company’s detriment.

THE DECISION
The Federal Court held that there 

I was no evidence that Davey/Yevad had 
deliberately withheld its change of name 
to preclude the making of the order 
claimed. Rather, the parent company’s 
reports specifically disclosed the sale of 
the Davey business as part of a debt 
reduction program, and the sale was 

! announced to the Australian Stock 
Exchange.5

However, the court considered it 
unnecessary to amend the terms of the 
judgment itself,6 stating that it was ‘the 
title to the proceedings which, in reality,

| Davey/Yevad wished to change’7. The 
! present circumstances resulted from the 

misnomer of the respondent in the title 
of the original proceedings following 

! their change of name.
Therefore, pursuant to s l6 1 (2 )

| Corporations Act 2001 (Cth)8 and 0 13 r2 
Federal Court Rules9, the court ordered 
that:10
• From 6 March 1995 the title of the 

proceedings be amended to show 
Yevad as first respondent; and

• Davey/Yevad, pay all costs of the 
motion, including any costs thrown 
away by Brookfield, as its failure to 
alter the proceedings to reflect its 
name change led to the motion.
This decision was influenced by the

fact that:
• Brookfield at all times understood 

that Davey/Yevad was the first 
respondent, notwithstanding the 
change in name,11 and therefore 
could not be prejudiced by the 
amendment; and

• There was no question of a statute- 
barred claim being revived, or the 
addition or substitution of another 
party to the proceedings.12 □

Endnotes:
' Pursuant to s.41 B a n k ru p tc y  A c t 1966 

(Cth).

2 [2002] FCA 889 at [5],

3 At [6],

4 A Mareva injunction is an interlocutory 
prohibitory injunction that restrains a 
defendant from removing assets from a 
jurisdiction, or otherwise dealing with 
assets either within or outside the juris
diction. See M a re v a  C o m p a n ia  N a v ie ra

S.A. v  In te rn a t io n a l B u lk c a rr ie rs  S A . [ 1980]
I All ER 213.

5 [2002] FCA 889 at [7 -1 I],

6 As the costs order was in favour o f ‘the 
first respondent’, which clearly was 
Davey/Yevad. At [13].

7 At [13].

8 Section 161(2) provides that ‘any legal 
proceedings that could have been con
tinued or begun ... against the company 
in its former name may be continued ... 
against it in its new name’.

9 See especially 0 1 3 r2( I ),(2),(3) and (4) 
of the Federal Court Rules.

10 [2002] FCA 889 at [15-17].

" In that Davey/Yevad’s ACN number 
remained the same, and Brookfield in his 
bankruptcy application demonstrated his 
understanding of the companies' connec
tion. See [3], [12 -13] and [15],

12 At [ 15], See M e tr o p o l i ta n  O ils  P ty  L td  v  

F o rtro n  In d u s tr ia l L u b r ic a n ts  P ty  L td  [ 1986]
I I FCR 335 and S m ith k lin e  B e e c h a m  

(A u s tra lia )  P ty  L td  v  M in is te r  fo r  F a m ily  

S erv ices [1993] 45 FCR 587, to which the 
court referred.

G eoff C oates , VIC
c <r r r  r  'c  r  ( c  (. c r  r  c '( c '( c  c r  c c

National
Conference
2002

Hobart

For only the second 

time in APLA’s history, 

the annual National 

Conference was held both 

outside Queensland and in a 

capital city in 2002. The Hotel 

Grand Chancellor was a great 

venue for the conference with 

display and meeting areas 

available outside the confer

ence rooms themselves. This 

allowed the delegates ready 

access to our sponsors and 

exhibitors, Lawbook Co., ipac 

securities, National Australia 

Trustees and Lawmaster, and 

also for delegates to mingle 

and mix with each other. ►
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