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T
he High Court recently handed down a decision 
in Graham Barclay Oyster Pty Ltd v Ryan' (Barclay 
Oysters). The case addresses two issues relevant to 
negligence claims: the circumstances in which a 
public authority owes a duty of care to individu

als, and the approach to determining whether a manufacturer 
of a product has breached its duty of care to consumers of the 
product.

R E L E V A N T  F A C T S
Graham Barclay Oysters Pty Ltd (Barclay Oysters) and 

other oyster growers grew oysters at Wallis Lake in the Shire of 
Great Lakes in New South Wales. The Great Lakes Council had 
statutory powers (including powers relevant to pollution con
trol) in relation to Wallis Lake and the surrounding area. The 
powers were contained primarily in the Local Government Act 
1993 (NSW).

The State of New South Wales had statutory powers in 
relation to the oyster industry at Wallis Lake. The powers were 
contained primarily in the Fisheries Management Act 1994 
(NSW).

A group of consumers, including Grant Ryan, contracted 
hepatitis A as a result of eating con- 

^  taminated oysters grown at 
' Wallis Lake. The evidence sug- 

J  gested that the source of con
tamination was pollution of the 
lake by infected human faeces, 

which came primarily from 
land-based locations sur

rounding the lake.
Mr Ryan institut

ed in the Federal 
Court a repre
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sentative action on behalf of himself and other consumers 
against Barclay Oysters, other oyster growers and distributors, 
the council and the state. He claimed that each respondent 
owed him a duty of care and breached that duty, causing him 
to contract hepatitis A. He also made claims under the Trade 
Practices Act 1974 (Cth) against Barclay Oysters and the other 
oyster growers and distributors.

The trial judge held that the council, the state and Barclay 
Oysters were each liable in negligence to Mr Ryan, and that Mr 
Ryan was also entitled to succeed in his claim against Barclay 
Oysters under sections 74B (fitness for purpose) and 74D 
(merchantable quality) of the Trade Practices Act.

The unsuccessful parties appealed to the Full Court of the 
Federal Court. A majority of the Full Court allowed an appeal 
by the council, holding that it owed no relevant duty of care to 
the oyster consumers. A differently constituted majority dis
missed an appeal by the state, upholding the primary judges 
conclusion.

A majority of the Full Court also upheld the primary 
judges conclusion that Barclay Oysters was liable in negligence 
to Mr Ryan. Further, the Full Court upheld the primary 
judge’s conclusion with respect to the liability of Barclay 
Oysters under sections 74B and 74D of the Trade Practices Act.

In respect of the claims in negligence, the unsuccessful 
parties in the Full Court of the Federal Court were granted

special leave to appeal to the High Court. The High Court con
sidered whether the council and the state each owed the oys
ter consumers a duty of care and breached that duty, and 
whether Barclay Oysters breached its duty of care to the oyster 
consumers.

T O R T  L IA B I L I T Y  O F  P U B L IC  A U T H O R IT IE S
It is trite law that a party (A) cannot be liable to another 

party (B) for careless conduct by A that causes injury to B 
unless A owes B a duty of care. In most categories of cases, the 
principles determining whether A owes B a duty of care are set
tled. For example, in cases involving positive acts by A causing 
physical injury to B, ‘reasonable foreseeability of such injury 
will commonly suffice to establish’ that A owes B a duty of care 
in respect of such acts.2

However, in some categories of cases the principles deter
mining whether A owes B a duty of care remain unsettled. One 
such category involves the circumstances in which a public 
authority owes an individual a duty of care in respect of acts or 
omissions causing injury or loss.

Three recent High Court decisions have grappled with this 
issue. They are: Pyrenees Shire Council v Day\ Crimmins v 
Stevedoring Industry Finance Committees and Brodie v Singleton 
Shire Councils Barclay Oysters is the fourth case in the series.

The leading judgment is that of Gummow and Hayne JJ, ►
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with whom GaudronJ agreed. Gleeson CJ and McHugh,
Kirby and Callinan JJ delivered separate judgments.
The following points can be stated.

First, in evaluating whether a relationship between 
a statutory authority and a class of persons imports a 
common law duty of care, the majority state that it is 
ordinarily necessary to consider the following matters:
• The degree and nature of control exercised by the 

authority over the risk of harm that eventuated.
• The degree of vulnerability of those who depend on 

the proper exercise by the authority of its powers.
• The consistency or otherwise of the asserted duty of care 

with the terms, scope and purpose of the relevant statute.6 
Second, in relation to the matter of control, the majority

said: The factor of control is of fundamental importance in 
discerning a common law duty of care on the part of a public 
authority.’7

The majority also emphasise the importance of evaluating 
the degree and nature of the control. Where a public authori
ty has exclusive control over a risk of harm, this factor militates 
in favour of recognition of a duty of cared

Where a public authority’s measure of control is indirect or 
less significant, closer consideration must be given to whether 
the degree or extent of control held by the public authority is 
sufficient to give rise to a duty of care.9

L p  | SCHOOLS
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In Barclay Oysters, 
Gleeson CJ and McHugh and 
Callinan JJ also acknowledge 
the factor of control as a mat
ter relevant to whether a duty 
of care exists in a particular 
case.10

Third, the majority say 
little in relation to the matter 
of vulnerability. The issue of 

vulnerability was not determinative in the case. The concept of 
vulnerability was considered more extensively in the High 
Court’s earlier decisions of Crimmins v Stevedoring Industry 
Finance Committee" and Ferre v Apand'2.

Fourth, in relation to the matter of the consistency of any 
duty of care with the terms, scope and purpose of relevant 
statute, firstly it is important to closely consider the relevant 
statute or statutes. The close consideration given by the High 
Court to the relevant statutes in Pyrenees Shire Council v Day, 
Crimmins v Stevedoring Finance Committee and Barclay Oysters 
demonstrates the point.

Further, it is necessary to consider whether the asserted 
duty of care is consistent with the terms, scope and purpose ol 
the statute. The majority state that ‘[t]he question is whether 
[the statutory regime] erects or facilitates a relationship 
between the authority and a class of persons that, in all the cir
cumstances, displays sufficient characteristics answering the 
criteria for intervention by the tort of negligence’.

This can be a difficult question. The developing case law 
provides guidance on the point. In some cases, it has been stat
ed that recognition of a duty of care would be inconsistent 
with the proper operation of the statutory scheme.13

In other cases, it has been stated that recognition of a duty 
of care would be consistent, or perhaps not inconsistent, with 
the proper operation of the statutory scheme.14

in Barclay Oysters, McHugh, Kirby and Callinan JJ also 
acknowledge this issue as a matter relevant to whether a duty 
of care exists.17

Fifth, the plaintiff’s loss or damage, although this may be 
an aspect of vulnerability, is a further matter. The law of negli
gence has been more willing to compensate persons in respect 
of physical injur)' and property damage than mere economic 
loss.16 It is notable that most cases in which Australian and 
other Commonwealth courts have recognised that a public 
authority owes a duty of care in respect of a failure to act or 
exercise a power involve claims for compensation for physical 
injury or property damage (including buildings with defective 
foundations).17 Meanwhile, most claims by plaintiffs that a 
public authority owes a duty of care in respect of a failure to 
act or exercise a power causing pure economic loss have 
failed.18

Sixth, all seven judges in Barclay Oysters concluded that 
neither the state nor the council owed a duty of care to the 
plaintiffs.
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As stated above, in the category of cases involving public 
authorities the principles determining whether a public 
authority owes an individual a duty of care in respect of its acts 
or omissions have been unsettled.

Barclay Oysters helps settle those principles, 
although not as much as hoped. It is helpful that 
three judges in the case agreed upon a frame 
work of analysis. However, the fact that the 
remaining four judges each proposed dif
ferent frameworks of analysis means that 
some uncertainty remains in this area of 
the law.

T O R T  L I A B I L I T Y  O F  P R O D U C T  
M A N U F A C T U R E R S

Barclay Oysters acknowledged that as the 
manufacturer of a product it owed a duty of care to 
consumers of the product. The High Court considered 
whether Barclay Oysters breached that duty.

The trial judge and a majority of the Full Court of the 
Federal Court held that Barclay Oysters breached its duty of 
care by failing to do certain things, which in the court’s view it 
should have done. A majority of the High Court allowed the 
appeal of Barclay Oysters and held that the company did not 
breach its duty of care to the plaintiffs.

I he matters relevant to whether Barclay Oysters breached 
its duty of care are peculiar to the facts of the case. For the pur
pose of this article, there are two more general points to make.

First, the High Court emphasised the need to consider the 
question of breach of duty by reference to the formula stated 
by Mason J in Wyong Shire Council v Shirt19.

Adopting the Wyong Shire Council test to manufacturers of 
products, where a manufacturer owes a duty of care to a con
sumer in respect of a risk of injury, ‘the tribunal of fact must 
determine what a reasonable [manufacturer] would do by way

of response to the risk’ and ‘the perception of the reasonable 
[manufacturers] response calls for a consideration of the mag
nitude of the risk and the degree of the probability of its occur
rence, along with the expense, difficulty and inconvenience of 

taking alleviating action’.20
There is nothing new in this proposition. 
However, a majority of judges in the Federal 

Court failed to consider the question of breach 
of duty by reference to this formula. A majority 
of the High Court held that this constituted an 
error and that on proper application of the test 
Barclay Oysters did not breach its duty of 
care.

Second, it is sometimes said that the 
standard of responsibility demanded of man

ufacturers has assumed characteristics of strict 
liability.21 The Barclay Oysters case indicates that while the 

standard of responsibility demanded of manufacturers may be 
high, it is not strict. □
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6l7;Perre v A p a n d  at [70]. 17 See B ro d ie  v S in g le to n  S h ire  C o u n c i l; C r im m in s  v  S te v e d o r in g  
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697. 18 See Y u e n  K u n  Yeu v  A t to r n e y - G e n e r a l  o f  H o n g  K o n g  [1988] I AC 175; R e e m a n  v 

D e p a r t m e n t  o f  T r a n s p o r t [ 1997] 2 Lloyds Rep 648; C o o p e r  v  H o b a r t  (2001) DLR (4th) 193. 
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