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M H H H M he Wrongs and Limitation o f Actions 
(Insurance Reform) Act 2003 (Vic), 
Civil Liability Amendment (Personal 
Responsibility) Act 2002 (NSW), 
Civil Liability Act 2003 (Qld) 

and Civil Liability Amendment Bill 2003 
(WA) all provide for amendments to the 
law of contribution1 to introduce propor
tionate liability in relation to claims for 
economic loss or damage to property in an 
action for damages arising from a failure to 
take reasonable care, including actions for 
damages arising in contract as well as tort.2 
Except in Queensland, proportionate liabil
ity will also apply to economic loss claims 
arising from misleading and deceptive
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conduct as proscribed by state Fair 
Trading Acts.3

B A C K G R O U N D  TO  TH E  
LEG ISLA TIO N

The reform establishing proportion
ate liability is part of a package ol 
reforms4 designed to deal with the so- 
called insurance crisis’ where the major 
insurance companies across Australia 
(and worldwide) have substantially 
increased their premiums and, in some 
cases, withdrawn or threatened to with
draw from providing cover. This has 
affected a wide variety of insurance 
products, including medical indemnity,

public liability and some areas of profes
sional indemnity.

The causes of the ‘insurance crisis’ 
are a matter of heated debate and the 
insurance industry has conducted a 
concerted campaign to paint large injury 
awards by courts as the main culprit. In 
Australia, we have heard much less 
about the cyclical nature of the insur
ance and reinsurance premium markets, 
the inevitable swings between ‘soft’ and 
hard’ markets, worldwide underpricing 
of insurance premiums throughout the 
1990s, and the end in 2000/01 of what 
has widely been described as the 
‘longest soft insurance premium market

in recent history’.5 This was a market 
where insurance companies believed 
they could afford to sustain uneconom
ic premiums through their ability to off
set losses through investment of that 
premium income into a rising stock 
market,6 and a market where inadequate 
reserving was common.7

The soft market came to a decisive 
end in the United States with the events 
of 11 September 2001, which blasted a 
hole in world reinsurance reserves esti
mated at up to $50 billion. In Australia, 
the end of the soft market was also 
marked by the demise of H1H and the 
resulting instantaneous contraction of ►

ISSUE 60  • DECEMBER 2 0 0 3  PLAINTIFF 9



NO WIN/NO FEE
ECONOMIC

LOSS
ORTS

We are a specialised company with highly qualified 
accounting and other professional consultants 

with significant litigation experience at all levels.

♦ Consultants with over 30 years experience
♦ Rapid reporting service
♦ No Win /  No Fee -  subject to our acceptance of 

your instructions

Let us assist you today

Economic Loss Reports & Forensic 
Accountant’s Reports for Claims of all types

♦  Insurance Claim reports
♦  Commercial Evaluations
♦  Family Law Asset Assessments
♦  Loss of Business Income
♦  Business Valuations
♦  Financial and Other Investigations

PERSONAL INJURY SUPPORT PTY  
LIMITED

Contact us for further information

Sydney 9221 2579 
Parramatta 9630 1155

No Win /  No Fee
Family /  Commercial

supply and competition.
Since the end of the soft market, 

insurers have made frantic attempts to 
take advantage of the hard market to 
repair their reserving and profitability. 
The consumer backlash to this ramping 
up of insurance premiums has led to the 
‘insurance crisis’.

The collective action by the insur
ance industry in systematically under- 
pricing premiums throughout the 1990s 
was one of the main causes of the pres
ent situation. Although this may have 
been partly an inevitable consequence of 
excessive competition, mismanagement 
has also played a part.

However, economic theory suggests 
that the market forces which produced 
underpricing, and which now are 
producing overpricing, will soon move 
again in the opposite direction to allevi
ate the problem. Recent huge increases 
in insurance premiums can only attract 
new players into the market, increase 
product supply and competition, and 
ultimately see premium prices begin to 
come down again. There are suggestions 
in the United States that the hard mar
ket is already softening through 
increased supply and that premium 
rates are likely to start falling of their 
own volition.M This trend will presum
ably flow on to Australia in the not too 
distant future.

The question in Australia at the 
moment is who will bear the cost of 
the current temporary hard premium 
market. Recent legislation by 
Australian state governments suggests 
that insurance companies are winning 
the debate at the expense of other sec
tions of society, including the insured 
and the victims of unlawful conduct, 
so that it will be the latter who shoul
der most of the cost.

In view of what has already been 
noted about the cyclical nature of the 
insurance market, it is surprising that 
there seems to have been no considera
tion given to limiting the duration of 
some of the relatively extreme meas
ures that are being taken to alleviate 
short-term problems. One way to make 
proportionate liability (and other
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reforms) more palatable is to have 
either a two-year sunset clause or a 
periodic review of the reforms once the 
hard insuiance market begins to soften. 
There is dso the possibility of a pro
portionate liability model that equi
tably spits the risk of insolvency of 
defendant between plaintiffs and 
defendant, or of adopting the 
Queenslaid proportionate liability 
model wlich gives protection to con
sumers aid preserves certain rights 
against professionals for negligent and 
misleading advice. Certainly, such 
options should at least be considered 
given tha: the current reforms offer 
substantial financial relief to wrongdo
ers and ccmmensurate harm to the vic
tims of thiir conduct.

T H E  NE/V PRO VISIO NS O N  
PROPORTIONATE L IA B IL ITY

The operative part of the new provi
sions is t/pified by section 35 of the 
Civil Liability Amendment (Personal 
Responsibiity) Act 2002 (NSW) (the 
NSW law which provides that:

In ary proceedings involving an 
apportionible claim4
• the liibility of a defendant who is a 

conctrrent wrongdoer in relation to 
that claim is limited to an amount 
reflecing that proportion of the 
damage or loss claimed which the 
court considers just having regard 
to thi extent of the defendant’s 
respoisibility for the damage or 
loss; md

• the court may give judgement 
again;t the defendant for not more 
than hat amount.

Section 2"AI(1) of the Victorian legisla
tion and s-.ction 5AF of the Civil Liability 
Bill 2003  WA) are in essentially similar 
terms.

The Queensland legislation pro
vides:
• If thee is more than one defendant 

in a froceeding, each defendant is 
liable only for the amount of dam
ages cecided by the court.

• The liibility of each defendant is the 
amouit decided by the court to be 
just aid equitable having regard to

the extent of the defendant’s respon
sibility for the harm.

None of the legislation offers any guide 
as to how the court might determine the 
proportional loss or damage that the 
defendant should bear, having regard to 
the extent of the defendant’s responsibil
ity for the loss or damage. This makes 
the situation somewhat unclear as the 
current law has generally evolved on the 
basis that once causation is shown there 
will be full compensation. It is therefore 
necessary at this point to review the 
principles of the current law.
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N EG LIG EN C E
The traditional law in relation to 

negligence is that once the plaintiff has 
proved that through negligence the 
defendant caused the plaintiff’s loss, the 
plaintiff is entitled to recover from that 
defendant on the basis of restitutio in 
integrum. Thus, the plaintiff is to be put 
back into the position they ‘...would 
have occupied if the wrong had not 
been done’.10

However, if there is more than one 
defendant, the principle o f ‘solidary’11 or 
‘joint and several’ liability becomes 
applicable so that all wrongdoing defen
dants will be both jointly and severally 
liable for the damage caused. This 
means a plaintiff can take action against 
any of the defendants, and if successful 
against one receive full compensation 
from that defendant. Issues relating to 
the defendants’ respective contributions 
to that loss are then determined proce- 
durally by way of third party or contri
bution claims where the defendants 
make claims against each other or 
against new parties for contribution. It is 
at this point that the principles of 
respective contributions to damage may 
come into play. Courts are currently 
empowered under state contribution 
legislation12 to order a party to pay con
tribution to a defendant for an amount 
as may be found to be just and equitable 
having regard to the extent of that per
son’s responsibility for the damage.11

It is clear that the parties bringing 
the contribution claims have the onus of 
proof in relation to whether another

“ Proportionate liability 
in relation to 
misleading and 
deceptive conduct 
will substantially 
reduce the utility of 
those provisions.”

defendant or third party should make 
contribution. The plaintiff is not 
involved in that process. Under the tra
ditional law there will be little advantage 
for a respondent in bringing contribu
tion proceedings against parties who are 
insolvent or whose assets are difficult to 
locate or realise, even if there are good 
arguable claims against such parties.

M ISLEA D IN G  A N D  DECEPTIVE  
C O N D U C T

As noted, the proportionate liability 
provisions also apply to those sections 
of the New South Wales, Victorian and 
Western Australian Fair Trading Acts 
which deal with misleading and decep
tive conduct by natural persons.

Given the federal government’s 
announcement that it intends to amend 
the Trade Practices Act 1974 (Cth) to 
implement proportionate liability for 
economic loss14 (in response particularly 
to pressure from the auditing profes
sion),15 the state government reforms 
constitute a dress rehearsal for changes 
to the Trade Practices Act, as well as ►
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section 104IH of the Corporations Act 
2001 (Cth) and section 12DA of the 
Australian Securities Investments 
Commission Act 2001 (Cth).16

Proportionate liability in relation to 
misleading and deceptive conduct will 
substantially reduce the utility of those 
provisions. The impact of this will go 
beyond so-called 'plaintiff claims’ and 
have effects in relation to a wide variety 
of commercial and contractual disputes 
where section 52 of the Trade Practice 
Act is widely utilised to supplement 
remedies for contractual misrepresenta
tion. It will also mean a significant 
reduction in investor protection, which 
will probably outweigh improvements 
brought about by the financial services 
reform legislation.

One of the ironies of the introduc
tion of proportionate liability in relation 
to misleading and deceptive conduct 
under fair trading legislation is that the 
High Court recently decisively rejected 
such an approach at common law in 
relation to section 52 of the Trade 
Practices Act.

In / (S’ L Securities v HTW Valuers,1, 
the facts of the case related to an appor
tionment between the plaintiff and the 
defendant (analogous to contributory 
negligence), rather than between two 
defendants. However, the reasoning of 
the case was equally applicable to pro
portionate liability between defendants. 
The trial judges reasoning was that there 
were two independent causes of dam
age, one being the defendants mislead
ing conduct, the second being the plain
tiffs failure to take reasonable care 
which resulted in the trial judge reduc
ing the plaintiffs damages by one third.18

However, the High Court found the 
measure of damages provided by section 
82 was for the loss or damage of which 
the conduct was a cause, and was not 
limited to loss or damage of which such 
conduct was the sole cause. In the 
words of Gleeson CJ:

'The measure of damages stipulated 
was the loss or damage of which the 
conduct was a cause. It was not limited 
to loss or damage of which such con
duct was the sole cause. In most busi

ness transactions resulting in financial 
loss there are multiple causes of the loss. 
The statutory purpose would be defeat
ed if the remedy under section 82 were 
restricted to loss of which the contra
vening conduct was the sole cause. 
What is there, then, in the justice and 
equity of the particular case that might 
lead to a conclusion that the respondent 
should not be regarded as legally 
responsible for the whole of the loss, 
even though the contravention was a 
cause of the whole of the loss? Upon 
what principle might such responsibili
ty be diminished?’19

“ It is not clear how 
proportionate liability 

can be morally 
justified.’’

There is no specific right under the 
Trade Practices Act for a respondent to 
claim contribution and indemnity, sec
tion 87 having been held to not provide 
such a right.20 However, there are sug
gestions that such a right may exist in 
equity.21

Further, there appears to be no bar
rier to defendants in misleading and 
deceptive conduct actions lodging third 
party or cross-claims which themselves 
allege independent allegations of mis
leading and deceptive conduct against 
other parties, though to the extent that 
their only loss is liability to the plaintiff 
this would require a finding that such 
liability falls within the meaning of ‘loss 
or damage’ under section 82 or 87.22 
The onus in proving such third 
party/cross-claims is on the respondent 
making the allegation.

PR O P O R TIO N A TE L IA B IL ITY  -  
H O W  W IL L  IT  W O R K  IN  
PRACTICE?

The schema of the Victorian legisla
tion suggests that contribution claims 
may still be filed.2’ This also appears to 
be the case in New South Wales, 
Queensland and Western Australia, 
though this is less explicit. Despite this, 
section 24AJ of the Victorian legislation 
provides that:

'Despite anything to the contrary in 
Part IV, a defendant against whom 
judgement is given under this part as a 
concurrent wrongdoer in relation to an 
apportionable claim:
• cannot be required to contribute to 

damages recovered or recoverable 
from another concurrent wrongdo
er in the same proceeding for the 
apportionable claim; and

• cannot be required to indemnify 
any such wrongdoer.’

Section 36 of the New South Wales leg
islation and section 5AG of the Western 
Australian Bill are in similar terms.24

Thus, although tortfeasors may still 
have a right to serve third party or con
tribution notices on each other and to 
prove those claims, any party against 
whom the plaintiff is successful in prov
ing direct liability will not be liable to 
indemnify any of the other parties pur
suant to any such successful claims for 
contribution.

Why then would a defendant make 
a claim for contribution or indemnity? 
It appears that defendants may still 
have an incentive to serve third party 
or contribution claims because it is 
likely that their alleging and demon
strating the liability of other parties will 
provide the factual material upon 
which an application for apportion
ment would be made. This would 
therefore have the significant effect of 
reducing their own direct liability to 
the plaintiff.

In Victoria and Queensland, third 
parties who are not currently a party to 
the proceeding would presumably be 
joined for the same purpose. Section 
24AI(3) of the Victorian legislation pro
vides that:
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‘In apportioning responsibility 
between defendants in a proceeding the 
court must not have regard to the com
parative responsibility of any person 
who is not a party to the proceeding 
unless the person is not a party to the 
proceeding because the person is dead, 
or if the person is a corporation, the cor
poration has been wound up.’

Sections 30(3)(b) and 30(4) of the 
Queensland legislation are to the same 
effect.25 However, the position appears 
to be quite different in New South 
Wales and Western Australia. Section 
35(3)(b) of the New South Wales legis
lation provides:

‘In apportioning responsibility 
between defendants in the proceedings 
the court may have regard to the com
parative responsibility of any concurrent 
wrongdoer who is not a party to the pro
ceedings.’

Section 5AF(3) of the Western 
Australian Bill provides:

‘In apportioning responsibility 
between defendants in the proceedings 
the court is to have regard to the com
parative responsibility of any concurrent 
wrongdoer who is not a party to the pro
ceedings.’

Both laws clearly contemplate 
apportionment of responsibility to non- 
parties,26 whereas under the Victorian 
and Queensland models such parties 
must be joined to the proceedings to 
attract an apportionment of fault, unless

they are in liquidation or deceased. This 
is a significant divergence. While a 
defendant making a proportionate lia
bility application in relation to a non- 
party in Victoria and Queensland will 
need to file and serve the contribution 
claim, in New South Wales and Western 
Australia the defendant will merely need 
to plead the allegation in its defence.

In all jurisdictions it appears the bur
den of establishing proportionate liability 
and the fault of other parties will fall on 
the defendants. However, much of the 
burden of rebutting those allegations will 
in practice fall on the plaintiff where a 
concurrent wrongdoer is impecunious.27

It appears that a contribution claim 
may of itself be sufficient to mount an 
application for an apportionment of lia
bility. It is less clear that other types of 
indemnity or third party claims will nec
essarily allow an application lor appor
tionment as it would appear that the 
first defendant will also need to show 
that the defendant to the 
indemnity/third party claim has direct 
liability to the plaintiff in respect of the 
‘same damage’, though not necessarily 
joint liability with the first defendant for 
that same damage,28 and could also have 
been successfully sued by the plaintiff, 
even though the plaintiff has not done 
so. This would appear to raise some evi
dential issues for the defendant who will 
have some of the plaintiffs evidential 
burden against the co-defendant.

N O T IC E  T O  PLA IN TIFFS OF 
P O TE N TIA L  D EFEN D A N TS

At the ministerial meeting of state 
and commonwealth ministers on insur
ance issues on 6 August 2003 it was 
agreed that defendants should be 
required to notify plaintiffs in writing of 
the identity and alleged role of any other 
potential defendants of whom they are 
aware. It is said that this is intended to 
provide protection to plaintiffs. As will 
be seen, the main problem of propor
tionate liability for plaintiffs will be the 
existence of insolvent defendants. This 
proposal will not provide any protection 
to plaintiffs in relation to this problem. 
Further, it does not appear to add much 
in the way of identifying possible co
defendants, even if they are solvent. It 
could be expected that these co-defen
dants would have to be identified by 
defendants in due course anyway, in 
their defences and third party claims.

PROBLEMS W IT H  T H E  SCHEME
It is notable that the Ipp Report, 

which provides the basis for most of the 
reforms to the law of negligence now 
being implemented, specifically rejected 
proportionate liability and recommend
ed retention of the doctrine of solidary 
(joint and several) liability for negli
gence.29 This was presumably due to 
some of the problems with the scheme, 
which can be illustrated by a practical 
example: ^
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An accountant negligently advises 
an elderly client to invest in a risky start
up company by providing misleading 
information to her about the investment. 
The company goes into liquidation due 
to gross mismanagement and ineptitude 
by three of its officers. The investor sues 
the accountant who recommended the 
investment for negligence and mislead
ing and deceptive conduct.

The accountant joins the three offi
cers of the start-up company, alleging 
negligence on their part, negligence by 
the company and contributory negli
gence by the investor herself (in New 
South Wales and Western Australia 
actual joinder would not be required). 
On an application by the accountant 
under the proportionate liability provi
sions, the court accepts the accountant’s 
evidence and submissions that his liabil
ity should be limited having regard to 
the responsibility of the company and 
its officers for the loss of the investor’s 
money, which the court assesses as 20% 
for each of the company and its three 
officers - together adding up to 80%. 
The court finds no contributory negli
gence on the part of the investor. The 
officers, facing this and an avalanche of 
other creditors and lawsuits, seek bank
ruptcy protection under Part IX or X of 
the Bankruptcy Act 1966 (Cth).

Thus, the court orders the account
ant (who is insured) to pay the investor 
only 20% of her loss. After payment of 
liquidation costs there is no dividend 
from the company, but there is a five- 
cents-in-the-dollar dividend from the 
three officers. The investor lodges claims 
in the three bankruptcies and recovers 
an additional five cents in the dollar 
from each of the three officers. After 
exhausting all her remedies and suc
ceeding 100% on liability, the investor, 
who has been found innocent of any 
contributory negligence, has thus recov
ered only 23% of her loss.

PRESERVATION OF JO IN T  A N D  
SEVERAL L IA B IL ITY  U N DER  
TH E Q U E E N S LA N D  M O D EL

It is notable that in Queensland the 
proportionate liability provisions may

not apply to the above situation as sec
tion 31(3) preserves joint and several 
liability where one of the defendants 
was engaged by the plaintiff to provide 
professional advice to prevent the loss 
that the plaintiff suffered and the plain
tiff relied upon that advice.

Further, the Queensland provisions 
do not apply to damages of less than 
$500,OOO30 and they specifically pre
serve joint and several liability where:
• there is a common intention to 

commit an intentional tort and the 
defendants actively took part in the 
commission of that tort;31

• the defendant was principal and 
damages are awarded against their 
agent;32

• there is a finding against the defen
dants of fraud or misleading and 
deceptive conduct.33

PROBLEMS O F T H E  N E W  
L A W 34

Inconsistency with current 
case law

The current law on causation in 
relation to both negligence and mislead
ing conduct appears in some situations 
to be conceptually inconsistent with 
proportionate liability. It is not yet clear 
how the courts will resolve this conflict, 
but it must be presumed that they will 
seek to implement the intention of the 
legislature insofar as that intention can 
be sensibly discerned.

Burden on the plaintiff in relation 
to  contribution/third party 
proceedings

Under existing rules for contribu
tion proceedings, the plaintiff is not 
required to become involved in disputes 
between the various defendants. Under 
proportionate liability the disputes 
between respective defendants will have 
a direct impact on the plaintiff’s ability 
to recover, particularly if one of the 
defendants is impecunious and unin
sured. Thus, the plaintiff will have an 
interest in that issue and will need to be 
integrally involved in the contribution 
disputes between defendants.

Insolvent defendants and 
‘straw persons’

The most obvious problem with j 
proportionate liability will be the incen
tive for defendants to bring third ! 
party/contribution claims or make alle- ! 
gations against other defendants or third j 
parties who may be in a doubtful finan
cial position to defend themselves, i 
unrepresented, or not even parties in the j 
proceedings. Although actual joinder 
will not be necessary in New South I 
Wales and Western Australia, there will j 
still be an incentive to make such allega
tions, presumably pleaded in a defen
dant’s defence. By laying blame on such j 
parties, defendants will be able to 
reduce their own liability. In Victoria 
and Queensland deceased persons and 
corporations in liquidation will not have 
to be joined in the proceeding, but the 
court will still be entitled to have regard 
to their comparative responsibility.

Practitioners with experience in lit
igation will be aware that typically there 
is no shortage of actual or potential par
ties to litigation who are insolvent, 
‘judgment proof’ or from whom recov
ery prospects are otherwise problemat
ic. Under proportionate liability defen
dants will have a strong incentive to 
join such parties to proceedings or 
make allegations against them. This 
means the burden of blame will often 
be able to be shifted onto other impe
cunious parties who may have little 
incentive to defend the claims, may be 
unrepresented, or in New South Wales 
and Western Australia may not be par
ties. This will have the effect of reduc
ing the plaintiff’s ability to recover. 
Clearly, judges will face a heavy burden 
in doing justice where such third par- 
ties/co-defendants are unrepresented.

Philosophical objections
The main philosophical objection 

to proportionate liability is that where 
one wrongdoer is insolvent or unable to 
meet a judgement debt, the burden of 
this will fall upon the plaintiff rather 
than upon another wrongdoer. Putting 
aside the possibility of contributory neg
ligence, the effect is that an innocent )
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plaintiff who has been the victim of 
wrongdoing, but has themself not been 
found guilty of any wrongdoing, will 
bear the effect of the insolvency or non
recovery in the form of reduced dam
ages. Meanwhile, the other defendants 
to the litigation who have been found 
guilty of wrongdoing will have the ben
efit of being exonerated to the extent of 
that shortfall or insolvency.35

“ It is notable that the 
Ipp Report, which 
provides the basis for 
most o f the reforms 
to the law o f 
negligence now being 
implemented, 
specifically rejected 
proportionate liability 
and recommended 
retention of the 
doctrine of joint and 
several liability for 
negligence.”

Reform Advisory Council in 1999, in a 
‘perfect world’, where all wrongdoers 
were available for suit and sufficiently 
solvent to meet their judgment debts, it 
would not matter whether joint and sev
eral or proportionate liability were 
adopted as the outcome would be the 
same.36 It is only in the imperfect world 
of insolvent wrongdoers that propor
tionate liability will significantly alter 
the current position.

Clearly, the ‘perfect world’ outcome 
is that all parties share their respective 
proportions of the burden. However, in 
the case when one party is insolvent, 
putting aside the possibility of the exis
tence of viable insurance, that party will 
not bear that burden and it will need to 
be shifted to other parties in the pro
ceedings. The current system adopts the 
morally defensible position that it is 
preferable to place that burden on par
ties who have themselves been found 
guilty of some wrongdoing, rather than 
on to an innocent party. The basis of 
proportionate liability is that the burden 
is to be shifted from parties who have 
been found guilty of some wrongdoing 
to the plaintiff who has not been found 
guilty of any wrongdoing. It is not clear 
how this can be morally justified.37

The New South Law Reform 
Commission Report38 raised the other 
possibility of that burden being equi
tably distributed between the plaintiff 
and the other solvent defendants.

It is no secret that this is exactly the 
outcome this reform is designed to 
implement. As noted in the report of the 
Victorian Attorney-General’s Law

Although still imparting some burden 
on the innocent plaintiff, this would be 
preferable to the position that appears to 
be adopted by the proportionate liabili
ty legislation.

Another philosophical/economic 
objection is that the current system 
encourages efficient deterrence where 
people monitor the behaviour of those 
they deal with in relation to third par
ties.39 There is already a strong tendency 
for large organisations, both private and 
government, to contract out specialised 
or problematic tasks to third party con
sultants and professionals. The large 
organisation, which is ‘gatekeeper’ 
under existing law, has an added incen
tive to deal with competent and solvent 
third parties, such as consultants and 
professionals, as to do otherwise would 
impact adversely on its own potential 
liability to an innocent third party. 
Proportionate liability removes this 
incentive. Moreover, it creates a positive 
incentive to contract out the most diffi
cult tasks to the type of organisation 
which may not have the financial 
resources to fulsomely defend contribu
tion proceedings or proceedings by a 
plaintiff.

Unforeseen effects on 
contract law

In all jurisdictions, apart from 
Queensland, the legislation applies to 
claims for economic loss or damage to 
property, in contract as well as tort, if 
the claims arise from a failure to take 
reasonable care. This may have unfore
seen consequences on contractual rights 
as it appears to contemplate a contractor 
who breaches a contract by failing to 
take reasonable care being able to 
reduce the damages payable to his con- 
tractee by pointing to the negligence or 
fault of a party outside the contract. This 
effect on contractual rights may prove to 
be quite profound.

Procedural and ethical problems 
for lawyers

Proportionate liability means that 
successful contribution claims against 
defendants or third parties who are 
impecunious will directly reduce the 
quantum of a plaintiff’s claim. A lawyer’s 
duty to their client means they must 
take reasonable steps to prevent such 
prejudice to the client. Yet, at present,
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a solicitor is not permitted to communi
cate with such a third party or 
co-respondent if they are represented, 
much less assist them in the preparation 
of their defence to a contribution claim. 
It is difficult to see how lawyers, with 
their hands so tied, will be able to mar
shal the evidence to adequately negate a 
problematic contribution allegation, yet 
this will directly reduce the damages 
their clients will receive.

Defendants may face similar prob
lems. They appear to be required to 
establish both contribution or fault 
against a co-defendant and liability 
(though not necessarily the same sort of 
liability) of that co-defendant to the 
plaintiff for the same damage, all the 
while being unable to communicate 
with the plaintiff.40 Proceedings are also 
likely to become increasingly unwieldy 
in all jurisdictions because parties (the 
defendant in Victoria and Queensland, 
the plaintiff in New South Wales and 
Western Australia) will probably join 
any solvent party who is alleged by any
one to be at fault.

O th er problems
In some cases, claims may involve 

economic loss or damage to property, 
combined with personal injury. In those 
situations, proportionate liability will 
apply to the economic loss/property 
damage aspect, but not to the personal 
injury aspect of the loss. This is likely to 
create confusion.

At present, co-defendants/third par
ties are able to settle contribution claims 
between themselves. Under proportion
ate liability, plaintiffs will have a direct 
interest in such settlements and it would 
be unconscionable for them to proceed 
without the plaintiff’s consent. The pos
sibility for abuse where an insolvent or 
judgment proof third party/co-respon- 
dent accepts substantial liability from a 
solvent respondent to the detriment of a 
plaintiff means that the court is unlikely 
to be able to have regard to such settle
ments unless the plaintiff has consented 
to the same. Such consent would appear 
to be generally unlikely meaning that 
additional court time will be taken up.

The prospects for overall settlements 
may also diminish.41

C O N C L U S IO N
Proportionate liability is a relatively 

drastic response to a substantial but 
cyclical rise in insurance premiums. The 
problems and injustices of proportion
ate liability are likely to become more 
apparent over time as the courts grapple 
with the detail of the changes and plain
tiffs realise that complete success on lia
bility may bring only partial recovery of 
losses. The reform was sought by the 
insurance, auditing and other profes
sions in order to limit and minimise lia
bility for negligence and misleading 
conduct.

Apart from in Queensland, lawyers 
do not appear to have vigorously 
opposed this measure as much as they 
might. As professionals themselves, 
lawyers are exposed to liability suits and 
rising insurance costs. However, this 
should not blind the profession to the 
impact of such changes upon victims of 
unlawful conduct in their ability to 
recover losses. S3
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