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Confusion frequently arises in practice between legal 

and medical causation and, in respect of legal causation, 

between the onus of proof and the evidentiary onus. 

The C ivil L iab ility  Acts muddy the waters still further, 

distinguishing between ‘factual causation’ and ‘scope of 

liability’. This article summarises the law of causation 

on medical issues.
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medicine

The statement of McHugh J in Chappel v Hart,1 con
cerning the circumstances in which the law 
requires one person to pay damages to compen
sate another for an injury s/he has suffered, is one 
that is well known to lawyers:2 

‘Before the defendant will be held responsible fo r  the plaintiff’s 
injury, the plaintiff must prove that the defendant’s conduct 
materially contributed to the plaintiff suffering that injury. In 
the absence o f a statute or undertaking to the contrary 
therefore, it would seem logical to hold a person causally liable

fo r  a wrongful act or omission only when it increases the risk of 
injury to another person. If a wrongful act or omission results 
in an increased risk o f injury to the plaintiff and that risk even
tuates, the defendant’s conduct has materially contributed to 
the injury that the plaintiff suffers whether or not other factors 
also contributed to that injury occurring.n 

A person materially increases the risk of injury to another if 
s/he fails to take such steps to eliminate or reduce the risk of 
foreseeable injury that a reasonable person would take (that is, 
exercising an ordinary degree of care). ►
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S C IE N C E  V  L A W
Earlier in his judgment, His Honour4 adverted to a 

statement of Mason CJ in March v E & MH Stramare Pty Ltd:
‘In philosophy and science, the concept of causation has been 
developed in the context o f explaining phenomena by reference 
to the relationship between conditions and occurrences. In law, 
on the other hand, problems o f causation arise in the context of 
ascertaining or apportioning legal responsibility fo r  a given 
occurrence.’5

The law of negligence has been developed to regulate relations 
between individuals in a society, so that the activities of one 
person do not unreasonably interfere with those of another. 
The concept of legal causation has been developed to realise 
this objective. To require an injured person to prove a causal 
relationship between their injury and the act or omission of 
another with the rigour required of a scientific enquiry would 
be to frustrate the object of the law of negligence and would 
usually present an insurmountable obstacle to a person in 
proving their case.

B A L A N C E  O F  P R O B A B IL IT Y
Before an injured person will be awarded damages, the 

court must be satisfied, on the balance of probabilities, that a 
negligent act or omission caused their injury.

C O N F U S IN G  T H E  E V ID E N T IA L  A N D  LEG A L  
O N U S  O F  P R O O F

Confusion occasionally surrounds the relationship 
between conduct that increases the risk of an injury that does 
eventuate and the court ultimately being satisfied, on balance, 
that the plaintiff has proved causation.

The legal onus of proving causation always rests with the 
plaintiff and never shifts. Establishing conduct that increases 
the risk of a foreseeable injury, which eventuates, discharges an 
evidential onus which does shift. If an evidential onus shifts, the 
defendant must adduce some evidence that the breach had no 
effect. In some cases, discharging an evidential onus is enough 
to satisfy the legal onus.

F A IR C H IL D  V G L E N H A V E N  F U N E R A L  SERVICE S L TD

In a recent case decided by the House of Lords, Fairchild v 
Glenhaven Funeral Services Ltd,6 the court heard that the plain
tiffs were all exposed to asbestos dust in the course of their 
respective employments and developed mesothelioma. 
Counsel for the claimants (in the second and third appeals) 
identified the relevant issue as being:

‘. .. whether, where a claimant proves that his mesothelioma has 
been caused by asbestos dust and the relevant exposure has 
been contributed to by more than one tortfeasor, but medical 
science cannot explain the pathogenesis o f the disease or the 
causative role o f any particular exposure, the court can 
conclude that each tortfeasor who materially increased the risk 
of the claimants contracting the disease contributed to his 
injury...

A tortfeasor whose act or omission makes a material (ie more 
than de minimis) contribution to the injury is taken to have 
caused it and is liable in full fo r  the resulting damage. , . ’7 

In the Court of Appeal it was common ground that the 
mechanism initiating the genetic process which culminated in 
mesothelioma was unknown; that the trigger might equally 
probably be a single, a few or many fibres; that once caused, 
the condition was not aggravated by further exposure but that 
the greater the quantity of fibres inhaled the greater the risk of 
developing the disease. The Court of Appeal concluded that, 
because mesothelioma was an indivisible disease triggered on 
a single unidentifiable occasion by one or more fibres, it could 
not be proved on a balance of probabilities (applying a ‘but for’ 
test), where the claimant had been exposed to asbestos fibres 
by several potential tortfeasors, which period of exposure had 
caused the disease.

Counsel for the defendants submitted:
‘Justice and fairness require that only those who prove on a 
balance o f probabilities that the fault o f another has caused 
their injury are entitled to compensation... ’

Lord Bingham of Cornhill summarised the position before the 
House of Lords very well when he said:

‘There is no way o f identifying, even on a balance o f probabili
ties, the source o f the fibre or fibres which initiated the genetic 
process which culminated in the malignant tumour. It is on this 
rock o f uncertainty, reflecting the point to which medical science 
has so fa r  advanced, that the three claims were rejected by the 
Court o f Appeal and by two o f the three trial judges.’ 8 

Fairchild raised for consideration the application of the ‘but for’ 
test in England. Their Lordships considered the application of 
the principles in Bonnington Castings Ltd v Wardlaw9 and 
McGhee v National Coal Board,10 and whether those cases were 
essentially decided on their facts and inferences of law that the 
defenders’ negligence had materially contributed to the 
pursuers injuries, rather than establishing authority for a 
broader principle that the ordinary approach to proof of 
causation is varied. The particular problem confronting the 
House was that, unlike the situations in Wardlaw and McGhee, 
the injured workers were exposed to asbestos dust in more 
than a single employment."

Lord Bingham12 referred to the High Court’s decision in 
March, and that Mason CJ did not ‘ accept that the “but for” 
(causa sine qua non) test ever was or now should become the 
exclusive test o f causation in negligence cases’A1 He also referred to 
the statement of McHugh J in Chappel set out above.14 His 
Honour referred to the judgment of Lord Wilberforce in 
McGhee, which illustrates again the different approaches to 
causation between law and science/medicine:l,

‘First, it is a sound principle that where a person has, by 
breach o f a duty o f care, created a risk, and injury occurs 
within the area of that risk, the loss should be borne by him 
unless he shows that it had some other cause. Secondly, from 
the evidential point o f view, one may ask, why should a man 
who is able to show that his employers should have taken

28 PLAINTIFF ISSUE 63  • JULY 2 0 0 4



certain precautions, because without them there is a risk, or an 
added risk, o f injury or disease, and who in fact sustains 
exactly that injury or disease, have to assume the burden o f 
proving more: namely, that it was the addition to the risk, 
caused by the breach o f duty, which caused or materially con
tributed to the injury? In many cases, o f which the present is 
typical, this is impossible to prove, just because honest medical 
opinion cannot segregate the causes o f an illness between 
compound causes. And if one asks which o f the parties, the 
workman or the employers, should suffer from this inherent 
evidential difficulty, the answer as a matter o f policy or justice 
should be that it is the creator o f the risk who, ex hypothesi 
must be taken to have foreseen the possibility o f damage, who 
should bear its consequences.’16

The passage illustrates the importance of not only establish
ing factual causation, but also that it is appropriate for the 
scope of the tortfeasor’s liability to extend to the harm. 
Application of a ‘but for’ test may not always achieve the 
same outcome as the application o( a factual causation plus 
scope of liability test.

The passage also echoes Gaudron J in Naxakis v Western 
General Hospital, quoting Dixon J in Betts v Whittingslowe:17 

‘For the purpose o f assigning legal responsibility, philosophical 
and scientific notions are put aside in favour o f a commonsense 
approach which allows that breach o f duty coupled with an 
[event] of the kind that might thereby be caused is enough to 
justify an inference, in the absence o f any sufficient reason to 
the contrary that in fact the [event] did occur owing to the act 
or omission amounting to the breach.’18 

Both passages suggest that, when a prima facie case is made 
out, the defendant must adduce some satisfactory evidence 
(the shifting evidential onus) that at least casts doubt on the 
proposition that the breach of duty caused the injury. This evi
dential onus would appear to be in the nature of a persuasive 
onus (the evidence need not be conclusive or probative), such 
as that which a plaintiff has to demonstrate (that there is 
evidence to establish a cause of action) on an application for an 
extension of time.19

Lord Bingham concluded:
‘if (1) C was employed at different times and fo r  differing 
periods by both A and B, and (2) A and B were both subject to 
a duty to take reasonable care or to take all practicable 
measures to prevent C inhaling asbestos dust because o f the 
known risk that asbestos dust (if inhaled) might cause a 
mesothelioma, and (3) both A and B were in breach o f their 
duty in relation to C during the periods o f C’s employment by 
each of them with the result that during both periods C inhaled 
excessive quantities o f asbestos dust, and (4) C is found to be 
suffering from a mesothelioma, and (5) any cause o f C’s 
mesothelioma other than the inhalation o f asbestos dust at 
work can be effectively discounted, but (6) C cannot (because 
of the current limits o f human science) prove, on the balance 
of probabilities, that his mesothelioma was the result o f his 
inhaling asbestos dust during his employment by A or during

his employment by B or during his employment by A and B 
taken together.’20
then C is entitled to recover against A and B.21 Their 

Lordships, delivering separate judgments, agreed.
In Adelaide Stevedoring Co Ltd v Forst,22 the High Court 

considered whether specific exertion in the course of a 
stevedores employment contributed to his death, caused by 
coronary thrombosis. The medical evidence, given the state of 
scientific knowledge and opinion, was inconclusive. The full 
court of the Supreme Court of South Australia concluded:

‘If the expert evidence shows, as we think it does, that 
physical effort is commonly -  although not invariably -  the 
inciting cause o f that phenomenon, we think that we are 
entitled to draw the inference that Professor Cleland felt 
unable to draw. We fully accept his view that the evidence is 
in some measure inconclusive. For the purpose of a scientific 
deduction it may be insufficient, but we repeat that courts of 
justice are entitled and bound to act upon the probabilities 
o f the case. ’23

The majority of the court agreed.
Rich ACJ stated:

7 do not see why a court should not begin its investigation, ie, 
before hearing any medical testimony, from the standpoint of 
the presumptive inference which this sequence o f events would 
naturally inspire in the mind o f any common sense person 
uninstructed in pathology... the investigation of physiological ►

a
a u s t r a l i a n  r e h a b w o r k s

OCCUPATIONAL THERAPISTS
Brain Injury Specialists

♦  Medico-L egal Reports

♦  A dult & Paediatric B rain Injury

♦  Complex Orthopaedic Injuries

♦  Medical Negligence

♦  Multi-D isciplinary Capability

WE PROVIDE COST OF CARE 
REPORTS

Can meet urgent requirement
Anna Castle-Burton

Suite 372, 4 Young Street, N eutral Bay 2089 
Phone: 9908 4285

ISSUE 63 • JULY 2 0 0 4  PLAINTIFF 2 9



and pathological opinion shows no more than the current 
medical views find insufficient reason for connecting coronary 
thrombosis with effort. Be it so. That to my mind is not enough 
to overturn or rebut the presumption which flows from the 
observed sequence o f events. If medical knowledge develops 
strong positive reasons for saying that the lay common-sense 
presumption is wrong, the courts, no doubt, would gladly give 
effect to this affirmative affirmation. But, while science 
presents us with no more than a blank negation, we can only 
wait its positive results and in the meantime act on our own 
intuitive inferences.’24

The common thread running through these cases is that, 
depending upon the factual circumstances, the Court may be 
able to find legal causation proved, on the balance of proba
bilities, even though science/medicine does not provide an 
affirmative answer to the existence of a causal connection 
between certain conditions and occurrences. What is 
required, however, is that science/medicine admits that the 
posited connection is possible.

Priestley JA, delivering judgment in the New South Wales 
Court of Appeal in State of New South Wales t/a New South Wales 
Department of Agriculture v Allen identified the tension that 
arises between causation in law and causation in science:

‘The decision at first instance is a paradigm example o f a 
feature o f fact finding often found in cases involving medical 
issues. That feature is the major cleavage between proof of a 
fact in non-criminal court cases to the satisfaction o f the fact 
finding tribunal on the balance of probabilities and proof o f a 
fact for scientific purposes to the satisfaction o f those expert in 
the particular field of science. The latter kind o f proof is much 
more rigorous and demanding than the former.

The two kinds o f proof are quite different in their objects 
and methods, but are frequently the cause o f confusion when 
medical issues are concerned. In many such cases, experts in 
the field  o f the relevant medical science give evidence o f their 
expert opinion concerning the medical issue. Trained in the 
scientific method o f proof, some experts find difficulty in 
adjusting themselves, when giving evidence in court, to the 
lesser requirements o f legal proof, which, looked at from their 
scientific standpoint, they regard as inferior and unreliable. 
An expert who gave evidence fo r  a party in litigation where 
there has been an adverse result reached by application o f 
the legal standard o f proof is quite likely to advise the party 
that the result is an unscientific and unsound one. Hence, 
many appeals by the indignant losing party: the various 
trials and appeals in Hocking v Bell (see the decision in the 
Privy Council (1947) 75 CLR 125), provide a classic 
example.’25

Confusion about the nature of the plaintiffs probative task in 
cases involving scientific/medical evidence often frustrates 
early resolution of appropriate cases. Defendants and those 
representing them sometimes seem wilfully (and frustratingly) 
blind to the difference between causation in law and 
science/medicine.

F IN C H  V R O G E R S , A N D  N E G L IG E N T  O M IS S IO N  
C ASES

In a recent decision of the Supreme Court of New South 
Wales by Justice David Kirby, Finch v Rogers,2* a number ol 
questions concerning causation arose for consideration, in the 
context of the Civil Liability Act 2002 (NSW).

Finch concerned a young musician, who presented to a 
specialist urologist with testicular cancer. He underwent 
orchidectomy. He was advised to have follow-up CT scan 
investigations soon after the operation to check for regional 
metastatic spread of the disease. He was not advised to have 
blood tests for tumour markers whichthat would have 
indicated microscopic metastatic disease too small to be seen 
on CT investigation. The CT scan results were reported as 
showing no abnormality. The plaintiff returned to the urologist 
for post-operative follow up five weeks later. Blood tests taken 
at this time showed that tumour markers were rising rapidly, 
indicating the presence of aggressive metastatic disease spread.

When his chemotherapy treatment commenced, the 
plaintiffs tumour-marker levels were such that his treating 
oncologist considered him to be an ‘intermediate prognosis’ 
patient in accordance with a treatment protocol he subscribed
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to and therefore required four cycles of chemotherapy. That 
same treatment protocol recommended three cycles of 
chemotherapy treatment for ‘good prognosis’ patients. The 
plaintiff alleged that, but for the defendants breach of duty, in 
all the circumstances, he would have only required three cycles 
of chemotherapy rather than the four he underwent.

Unfortunately, the chemotherapy regime carried with it a 
risk of neurotoxic and ototoxic side effects that are cumulative 
and dose dependent. After the third cycle of chemotherapy 
the plaintiff developed some tinnitus, which resolved. After 
the fourth cycle he developed tinnitus, recruitment (a 
disabling condition whereby sounds are distorted and 
tolerance of loudness reduced), peripheral neuropathy and 
severe depression.

The defendant urologist admitted breach of duty of care. 
The courts task was to identify what (if any) effects flowed 
from the breach of duty.

The case essentially concerned a negligent omission, 
which required the court to consider what would have 
occurred, but for the breach. In a case of a negligent act, where 
a person is previously well, and alter the act is injured in a way 
that could be a consequence of the act, in the absence of any 
sufficient reason to the contrary (evidence that the breach had 
no effect, or that the injury would have occurred even if the 
duty had been performed), causation is proved.27

In Bennett v Minister o f Community Welfare,28 Gaudron J 
distinguished the approach to causation taken in negligent act 
and negligent omission cases:

‘. ..a  case based on omission or a failure to act will, in certain 
respects, fall for analysis in a way that differs from that appro
priate for a case based on a positive act. Thus, in the case o f a 
positive act, questions of causation are answered by reference to 
what, in fact happened. In the case of an omission, they are 
answered by reference to what would or would not have 
happened. ’2l)

Finch involved aspects of both these types of cases, because it 
was alleged that as a consequence of the delay in diagnosis of 
his metastatic disease caused by the negligent omission, he 
required an extra cycle of chemotherapy (analogous to a 
situation involving the commission of a negligent act).

The plaintiff alleged that, but for the delay in diagnosis, he 
would have been referred at an earlier time to the same oncol
ogist who in fact treated him later on. The defendant 
submitted that there was no evidence that the oncologist 
would have been available to treat the plaintiff when the court 
accepted treatment ought to have been commenced, but for 
the delay in diagnosis. In such a case, the defendant 
submitted, it was appropriate to consider the treatment that 
would have been provided by the hypothetical ‘reasonable 
oncologist'. The evidence was that the hypothetical reasonable 
oncologist would give three or four cycles to a good prognosis 
patient depending on the persons treatment philosophy.

If this argument were accepted, then the plaintiff’s loss 
flowing from the breach would not be the provision of four

cycles of chemotherapy rather than three, but the loss of a 
chance that he would be treated with three cycles of 
chemotherapy as a good prognosis patient by an oncologist 
who accepts that treatment protocol.

Kirby J found that, but for the breach, the plaintiff would 
probably have been referred to the oncologist who actually 
treated him, but at an earlier time and would therefore have 
undergone three, not four, cycles of treatment.

Kirby J then dealt with the defendant’s submission 
regarding the ‘hypothetical reasonable oncologist’, and the 
situation where there are two competing views regarding 
appropriate treatment where there has been a negligent 
omission. His Honour accepted, on the available evidence, 
that both the three cycle and four cycle chemotherapy 
treatment philosophies had equal currency in 1997. He con
sidered that the issue raised not dissimilar issues to those in 
Bolitho v City and Hackney Health AuthorityT° In that case there 
was a failure by a doctor, employed by the defendant, to 
attend upon a child with respiratory difficulties in breach of a 
duty owed to the child. The child had a cardiac arrest and 
subsequent brain damage. Expert evidence was called that a 
competent doctor would have intubated the child and injury 
would have been avoided. Expert evidence was also called 
that it would have been equally consistent with acceptable 
professional treatment not to intubate, in which case the child ^
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would have suffered her injuries regardless of the breach. It 
transpired that the doctors who would have been available to 
attend upon the child could be identified, and the court 
accepted that both were, or could be assumed to be, against 
intubation. Hence, a necessary condition to link the breach 
with the damage, was absent.31

Kirby J speculated on how the House of Lords might have 
approached Bolitho if the doctors who should have answered 
the call to attend upon the child, could not be identified. The 
hypothetical reasonable doctor may or may not have sub
scribed to the view that intubation was appropriate, with the 
result that the child would have lost a chance that a doctor 
would attend who believed that intubation was appropriate.

Kirby J conceded that, in deciding the case before the 
court he had at various times found a ‘loss of chance’ approach 
attractive. In such a case the extent of damage could be 
measured by applying the principle in Malec v JC  Hutton Pty 
Limited™

His Honours observations are interesting, indicating that 
where there is uncertainty about what would have occurred in 
the past but for a breach of duty, it may be appropriate to 
resolve the uncertainty by applying a M ake v Hutton approach. 
A case where, but for a breach, treatment would still be 
required for an undiagnosed and progressive condition, and 
there is a risk of treatment failure and significant disability 
occurring anyway, may be such a case.

In another recent New South Wales Court of Appeal 
decision, Southern Area Health Service v Brown,™ a similar 
question arose for consideration. The plaintiff, a psychiatric 
patient with a borderline personality disorder (‘BPD’) mani
fested by alcoholism, a gambling disorder and self-mutilation 
was admitted to hospital for treatment. Soon after discharge, 
an employee of the hospital inappropriately had sexual inter
course with her without her consent when her judgement was 
impaired by alcohol. She became pregnant as a result, and the 
pregnancy was terminated. The plaintiff suffered a severe exac
erbation of her BPD. An issue which arose for consideration 
was, what would the course of the plaintiffs BPD condition 
have been, but for the breach of duty of care. The court 
concluded, after considering all of the evidence, that the 
plaintiffs prognosis, but for the breach, was good. His Honour, 
Hodgson JA, remarked:

‘In relation to damages, I think there is some force in the 
appellant’s contention that the primary judge gave insufficient 
attention to the principle in M ake v J C  Hutton Pty Ltd (1990) 
169 CLR 638 at 642-3 in determining economic loss. 
Particularly in relation to past economic loss, the primary 
judge could be seen as having accepted a best case scenario on 
the balance of probabilities, without having regard to the 
chances that this scenario would not have been achieved. 
However, on balance I prefer the more favourable interpreta
tion of the primary judges reasons adopted by ShellerJA, and 
I agree that the appeal on this aspect should also be 
dismissed. ’34

A further issue that arose for consideration in Finch was 
the extent of the damage from the fourth cycle of chemothera
py, accepting that the plaintiff always required three cycles, 
and the toxicity of chemotherapy was cumulative and dose 
dependent.

The defendant argued that:
‘. .. if the court can identify damage which is attributable to the 
fourth cycle, and if fo r  example a finding could be made that a 
particular percent o f loss or damage flows from the fourth 
cycle, the amount to be awarded is that percent o f the amount 
fixed  as the quantum having regard to the assessments put 
forward by the plaintiff and the defendant.’35 

That approach did not commend itself to His Honour, who 
found that, having regard to the legal test of causation (articu
lated by McHugh J in Chappel which he referred to36), and to 
the facts:

‘The evidence does, to my mind, establish as a probability that 
the fourth cycle materially contributed to the disabilities from  
which the plaintiff now suffers. But fo r  the fourth cycle, there 
may have been damage but it probably would not have been 
disabling. I take that view fo r  a number of reasons.. . ’v 

Finally, the question of causation in Finch was required to be 
resolved in accordance with the provisions of s5D of the Civil 
Liability Act 2002 (NSW). The section provides:
(1) ‘A determination that negligence caused particular harm 

comprises the following elements:
(a) that the negligence was a necessary condition of the occur

rence o f the harm (factual causation), and
(b) that it is appropriate fo r  the scope o f the negligent person’s 

liability to extend to the harm so caused (scope of 
liability).’38

His Honour found that s5D (l)(a) and (b) fundamentally 
reflected the common law and concluded that both the factual 
causation and scope of liability elements had been met.39 E!
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