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FOCUS ON MEDICAL LAW

‘Medical mistakes happen and when they do the only 
course open to the physician is to advise the patient of 
the medical error. ... The decision to tell the truth is 
foundational, as is the basic principle that the patient, not 
the physician, has the right to make complex choices and 
decisions relating to her medical planning and care. The 
standard of practice requires physicians to promptly and 
fully disclose errors to their patients. Patients have a right 
to be fully informed of errors and to have their medical 
options fully disclosed and discussed. Physicians are to 
be honest in their interactions with patients, to respect the 
rights of their patients, and in particular, to respect the 
right of their patients to make informed choices about their 
healthcare. Physicians are required to recognise potential 
ar.d actual conflicts of interest, and to place their patients’ 
interest above their own. These are the longstanding and 
commonly understood principles guiding every physician 
confronted with a medical error.’2 

Various studies have documented the nature and extent 
of medical error. For example, in 1977 the Californian 
medical insurance feasibility study3 -  a review of some 
21,000  medical records -  found that 4.6%  of hospitalisations 
resulted in iatrogenic injury (adverse outcomes), with 
about 0.8%  (1 in 126) of such injuries probably involving 
negligence.4 In 1990, a Harvard University study of 30 ,000  
hospital discharges reached very similar conclusions 
-  3.7% and 1.0% .5

The 1995 Quality in Australian Health Care Study 
(QAHCS)6 indicated that 16.6% of people admitted to 
hospitals in the study sample experienced an adverse event 
associated with their care. In 13.7%  of these cases, there 
was permanent disability, and 4.9%  resulted in death. Of 
the adverse events reported in the QAHCS, 51% were 
considered preventable. Subsequent re-analysis of the 
QAHCS data to allow for international benchmarking 
indicated that the Australian adverse event rate may be 
closer to 10%, which is comparable with findings in the 
UK, USA, New Zealand, and Denmark.7 The First National 
Report on Australian Patient Safety 2 0 0 1 s noted that re
analysis of the QAHCS study found that the Australian 
and US studies had a virtually identical rate of serious 
adverse events -  about 2% of cases (1.7%  leading to serious 
disability and 0.3%  to death).9

In Australia, practical guidelines for the open disclosure 
of adverse events to patients have been in place for some 
time. More recently, state and territory medical boards have 
adopted codes of conduct that include provisions concerning 
the disclosure of medical error, although the published Code 
of Ethics of the Australian Medical Association (AMA)10 has 
not yet been modified to incorporate express disclosure 
obligations."

Although the medical profession may recognise the need 
for some form of compensation for negligently injured 
patients, in Australia there is currently no widely recognised 
legal obligation to disclose to the patient a medical 
practitioner’s knowledge or suspicion of an adverse event. In 
particular, although many Australian jurisdictions now have 
some statutory protection for those who apologise or express
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regret to patients following an adverse event or outcome,12 
there is no corresponding express statutory duty to disclose 
medical error,13 as in some parts of the US.14

In addition to ethical considerations such as respect for 
patient autonomy, medical professionalism and institutional 
responsibility, non-disclosure of adverse events has practical 
implications for patients. As opposed to others injured as a 
result of negligence, an ordinary patient receiving negligent 
medical treatment may have little, if any, perception that an 
adverse event or negligence has affected his or her medical 
outcome. This is, perhaps, more evident where the patient 
was affected by anaesthesia, sedation, was a child or was 
under a disability at the time. In the medical negligence 
chapter of his final report to the Lord Chancellor on the civil 
justice system in England and Wales, Lord Woolf observed:

‘It would be difficult to exaggerate the effect on potential 
claimants of the problems they encounter in obtaining 
information, coupled with the knowledge that defendants 
have easy access to medical information and op inion...’15 

Non-disclosure may mean that the patient loses the 
opportunity to obtain remedial treatment. For example, 
in Wighton v Arnot,16 investigation and disclosure of the 
suspected adverse event would have made a difference to 
the patient’s long-term prognosis, but it was too late to 
successfully repair the severed nerve by the time the patient 
discovered what had happened.17 Further, non-disclosure 
may mean that a patient is unaware of an entitlement to 
pursue a civil action for financial compensation,18 or at least 
to negotiate with the relevant medical practitioner as to 
payment of fees for further treatment.

The importance of both open disclosure and an apology, 
where appropriate, as a way of improving communication 
and trust between patients and healthcare providers -  and 
ultimately avoiding unnecessary litigation -  has been 
identified by Dr Albert Wu:

‘In over 25 years of representing both physicians and 
patients, it became apparent that a large percentage of 
patient dissatisfaction was generated by physician attitude 
and denial, rather than the negligence itself. In fact, my 
experience has been that close to half of malpractice cases 
could have been avoided through disclosure or apology 
but instead were relegated to litigation. What the majority 
of patients really wanted was simply an honest explanation 
of what happened, and if appropriate, an apology. 
Unfortunately, when they were not only offered neither 
but were rejected as well, they felt doubly wronged and 
then sought legal counsel.'19 »
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i f  a p p r o p r i a t e ,  a n  apology.
THE OPEN DISCLOSURE STANDARD
In 2003 , the Australian Council for Safety and Quality 
in Health Care (ACSQHC), succeeded by the Australian 
Commission on Safety and Quality in Health Care from 
2 0 0 6 ,20 obtained the endorsement of the Australian health 
ministers for a national open disclosure standard. The 
standard is a resource, with no legal standing, designed 
to assist those seeking to implement open disclosure.
‘Open disclosure’ is defined as open communication when 
things go wrong in healthcare; its elements include an 
expression of regret, a factual explanation of what happened, 
consequences of the event, and the steps being taken to 
manage the event and to prevent a recurrence.21 In relation 
to the practical implementation of the disclosure guidelines, 
it has been noted:

‘... as long as stakeholders recognise and accept that the 
open disclosure process should not and is not intended to 
constitute a detailed forensic analysis of the event but is 
rather confined to the prompt and emphatic notification 
of the fact that things went wrong, coupled with an 
undertaking (where that can be given) to conduct and 
report back on relevant follow-up, many of the difficulties 
will be avoided.’22

NSW Health will release comprehensive open disclosure 
guidelines in April 2007 , which aim to improve the way 
adverse events are managed.23

CODES OF PROFESSIONAL CONDUCT
Section 99A (1) of the Medical Practice Act 1992 (NSW) 
provides that the NSW Medical Board (NSWMB) ‘may 
establish a code of professional conduct setting out guidelines 
that should be observed by registered medical practitioners 
in the conduct of their professional practice’. Section 99A(4) 
provides that the ‘provisions of a code of professional 
conduct are a relevant consideration in determining for the 
purposes of this Act what constitutes proper and ethical 
conduct by a registered medical practitioner’.

In July 2005 , the NSWMB obtained approval for a code 
of professional conduct entitled Good Medical Practice: The 
Duties o f a  Doctor Registered in New South Wales.24 Standard 
2.5 contemplates disclosure of adverse events to patients in 
cases of serious harm:

‘2.5 ... act immediately to put matters right, if it is 
possible, if a patient under your care has suffered serious 
harm, through misadventure or for any other reason. You 
should explain fully to the patient what has happened and 
the likely short and long-term effects. When appropriate,

you should offer an apology. If the patient lacks the 
maturity to understand what has happened, you should 
explain the situation honestly to those with parental 
responsibility for the child. If the patient is cognitively 
impaired you should provide explanation to the patient’s 
parent, guardian, carer or person responsible.’

This provision is modelled on the comparative provision 
in the Good Medical Practice guidelines developed by the 
UK General Medical Council (GMC),25 although the UK 
guidelines contemplate disclosure in all cases of harm, not 
just serious harm. It is open to debate as to whether the 
qualification in the NSW provision is justifiable and, as 
serious harm is not defined, there is some uncertainty as to 
the circumstances in which the ethical obligation to disclose 
medical error arises.26

Most other state and territory medical boards have 
adopted provisions in essentially the same terms as the 
NSWMB Code.27 However, the Queensland provision28 
contemplates a broader disclosure obligation which, like 
the UK provision, is not limited to serious harm. The 
Queensland provision says:

‘2 .5  If things go wrong
2.5 .1  If a patient under your care has suffered or may 
suffer harm, through misadventure or for any other 
reason, you should act immediately to put matters right 
if that is possible. You should explain fully to the patient 
what has happened and the likely short and long-term 
effects. This explanation should be provided to those who 
have legal responsibilities for a patient when that situation 
arises. When appropriate, you should offer an apology.’ 

Failure to disclose an adverse event to a patient, especially 
where a patient has been deliberately misled as to events 
that occurred during treatment, may give rise to disciplinary 
action on the basis of professional misconduct or gross 
negligence.29

LEGAL STANDARD OF CARE
In Naylor v Preston Area Health Authority,30 referring to Lee v 
South West Thames Regional Health Authority,31 Sir Donaldson 
MR noted, by way of obiter, that a duty of candid disclosure 
‘is but one aspect of the general duty of care, arising out 
of the patient/medical practitioner or hospital authority 
relationship and gives rise to rights both in contract and in 
tort’.32 Such an obligation is founded on notions such as the 
protection of bodily integrity, individual autonomy and the 
right to self-determination.

In the first instance judgment in Breen v Williams,33 Justice 
Bryson held that there is an obligation to disclose adverse 
events that have occurred during treatment as an ordinary 
incident of aftercare, but only while treatment continues.34 
He said:

‘...communication with the patient, both before and after 
treatment, of the diagnosis, advice about what treatment 
is proposed, and of a report of what treatment has taken 
place are all integral and essential parts of treatment. ...

Informing a patient of what treatment has been given 
and what has taken place while doing so, whether or not 
there has been a catastrophe, is integrally and necessarily »
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part of giving medical treatment to a person. One cannot 
stick a needle into a person and walk away wordless, 
as one would with a horse. I would respectfully say 
that Donaldson MR’s observations appear to me to be 
correct and plainly so, but that they relate to treatment 
and not access to medical records, or to the provision of 
information after everything which could be regarded as 
treatment has concluded.’

Consistent with this view, in Wighton v Amot,35 Justice 
Studdert held that ‘the exercise of due care’ extended 
to taking steps to investigate suspected adverse events 
and disclosing to the patient what occurred, even if the 
investigations were inconclusive.36

In Wighton, there was no finding that the defendant doctor 
had been negligent in the performance of the operation, or 
in severing the nerve.37 However, his Honour held that the 
doctor’s treatment following the severance of the nerve was 
negligent in that:
• he failed to inform the plaintiff of his suspicion that he 

had severed that nerve;38
• he failed by appropriate examination to confirm that he 

had severed the nerve; and
• he failed to refer the plaintiff to an appropriate specialist 

for timely remedial surgery.
It seems, therefore, that the doctor may not have been liable 
had he disclosed the adverse event to the patient.

Although it has been suggested that therapeutic privilege 
may be a defence to non-disclosure of adverse outcomes,39 
this was not accepted in Wighton,40 

In Wighton, the negligence claim was made out because 
the expert evidence established that the usual practice would 
have been to disclose and investigate the suspected adverse 
event, and provide an opportunity for remedial surgery if 
necessary, and because the patient suffered damage as she 
lost the opportunity to have prompt remedial treatment 
due to the practitioner’s breach of duty.41 Without proof 
of damage recognised by the law of negligence, however, 
a claim for damages in negligence for breach of duty to 
disclose will fail.42 If it were possible to frame the cause of 
action in trespass on the basis that consent was vitiated by 
fraud,43 this issue would not arise, given that trespass is 
actionable per se.44

As to the standard of care, it would seem that the new 
ethical guidelines relating to disclosure of adverse events will 
now be evidence of widely accepted competent professional 
practice in Australia for the purposes of establishing 
the standard of care under s 5 0  of the Civil Liability Act 
2002  (NSW), and its comparative provisions elsewhere. 
Alternatively, in the event that peer professional opinion 
was led to the effect that the standard of care did not 
require open disclosure, there may be scope for the court to 
intervene under s 5 0 (2 ) , on the basis that such a view was 
‘irrational’.45

CONCLUSION
Honesty and trust are central to the healthcare 
professional:patient and healthcare institution:patient 
relationship, and healthcare professionals and institutions

want to do ‘the right thing’ by their patients:
‘Honest, effective and open communication is the 
foundation of the relationship between clinicians and 
patients. Telling the truth is always the right thing to do. 
Concealing the truth is wrong.’46 

Although ‘concern regarding legal liability which might 
result following truthful disclosure should not affect the 
physician’s honesty with a patient’,47 as noted by the 
ACSQHC, there is no evidence that open disclosure will 
necessarily lead to increased litigation:

‘Adhering to the principles of the Open Disclosure 
Standard may result in an increase in legal claims. We 
know, however, that many health care errors do not 
become the subject of litigation and, unless the harm 
suffered by the patient is serious, legal action is unlikely 
to be taken. It is possible that open disclosure may assist 
patients who have suffered an adverse event to make a 
claim by providing them with the necessary information 
and understanding on which to base a claim. However, 
evidence suggests that following the principles of open 
disclosure may actually reduce a patient’s desire to pursue 
legal action.’48 ■
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