
T R IA L  SC H O O L

MEDICAL NEGLIGENCE
T here is rarely a m edical negligence case that 

doesn’t require some expert evidence to 
establish liab ility . W hat is often ignored is 
that the expert evidence m ust be founded upon 
a so lid  factual founda tion . Establishing the 

factual founda tion  requires a m ethod ica l yet harm onious 
approach to case analysis in  the developm ent o f proof.

Jan W oodw ard Fox and Angeline Vacharis, o f Fox, Rainey 
&  Buttram  in  H ouston, Texas, delivered a paper to the 
Am erican Association for Justice Convention in  San Francisco 
in  2003 on a practical approach to establishing p ro o f in  
m edical negligence cases. They suggested the fo llow ing  
nine steps in  case analysis and p ro o f developm ent.

STEP 1: GENERATE A HYPOTHESIS
• Focus on the conclus ion tha t the in jury demands.
• W ork backw ards to w hat, logica lly, must have happened.
• Capture the hypothesis in one sentence.

STEP 2: USE INDUCTIVE REASONING TO GET AT THE FACTS
• Consider the princ ip les  of cause and e ffec t -  th ings do not 

'jus t happen'.
• Consider w h a t you know  about patterns of human 

behaviour and how  certa in s itua tions generate predictable 
consequences.

• Look fo r opportun ities to  confirm  you r hypothesis by 
exam ining the defendant's conduct:
-  assess a fte r-th e -fa c t conduct;
-  find a resonance betw een the operative fac ts  and the 

defendant's subsequent behaviour; and 
-  search fo r w ays in w h ich  the defendant's subsequent 

behaviour is adm issible.
• Frame d iscove ry  and investigative e fforts  around likely 

patterns of behaviour and th e ir consequences.

STEP 3: USE DEDUCTIVE REASONING TO ORGANISE AND USE 
KNOWN FACTS
• Trace the events before and a fte r the injury.
• Make a chrono logy and update it as additional fac ts  emerge.
• Study the chrono logy fo r re la tionsh ips between the events 

and fo r gaps in the story.
• Test the hypothesis against both 'good ' and 'bad ' fac ts  to 

determ ine case in tegrity.
• Look fo r consistency, c red ib ility  and com pleteness.

STEP 4: DETERMINE HOW YOU WILL DEAL 
WITH THE BAD FACTS
• Turn them  to you r advantage as much as possible.
• A ttack fa c ts  th a t are against you r hypothesis of the case by 

making use of:
-  fac to rs  th a t underm ine the c red ib ility  of sources; fo r 

example, m otives to fab rica te , or a w itness 's  inab ility  to 
observe events;

-  in terna l incons is tenc ies  in the defendant's version of the 
facts; and

-  con tra d ic to ry  and more cred ib le  evidence.
• M in im ise the im portance of any bad fac ts  le ft standing.
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STEP 5: DETERMINE HOW YOU WILL DEAL WITH THE GOOD FACTS
• Corroborate them.
• Emphasise them.
• Repeat them.

STEP 6: CATEGORISE FACTS, NOT ISSUES
• Categorise fac ts  around one im portan t concep t or 

operative fact.
• Tie categories to conclus ions you w ish to achieve.
• Use one-w ord descrip tors.

STEP 7: DEAL WITH ANY PROBLEMS CAUSED BY 
CLAIMING AGAINST MULTIPLE DEFENDANTS
• Consider in ternal consis tency in the plaintiff's case;
• Consider how  the p la in tiff's  story w ill be told;
• Consider how  the developm ent of facts against one 

defendant w ill aid another.

STEP 8: DEVELOP THE ORDER AND TYPE OF PROOF
• Keep the judge's task in mind:

-  locate the key or cen tra l action in the case;
-  cons truc t the most cred ib le in fe rences between the e le

ments of in form ation tha t make up com peting stories; and
-  at each stage:

■ decide h o w to  in te rp re t each story element;
■ decide w h a t connections are to be set up among the 

elements; and
■ decide w h a t fram e of reference to apply.

STEP 9: USE EVIDENCE TO TAKE ADVANTAGE OF 
PRIMACY AND RECENCY
• Consider the im portance of f irs t im pressions and the im pact 

of em otional evidence.
• Consider saving operative fac tua l evidence until the judge 

has a fram e of re ference and a con text in w h ich  to make the 
in fe rences and log ica l deductions you seek.

• Consider keeping 'w rap -up ' evidence for the conclusion.
• M ake use of the pow er of the im p lic it statement.
• S tructure to enhance con tinu ity  in the story.
• Consider the associa tive value of sim ultaneous proof.

It is critica l to keep the b ig  p ic tu re in  m ind. T h in k  s im p ly  
and in fo rm a lly  and keep the storyline in  m in d  at all times. 
Interestingly, the authors urge you not to get distracted by the 
‘bad facts’. Iden tify  and acknowledge them, bu t do no t a llow  
them  to distract you from  you r case preparation. ■
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