The use of DNAlevidence in our criminal justice system

was initially seen as a cure-all for the difficulties inherent in
criminal investigations, effectively ensuring that the guilty
will be convicted and that the innocent will go free. Senator
Amanda Vanstone said, 'it will enable police to clear suspects
quickly', and went on to describe it as being a 'real springtime
for the innocent, and winter for the guilty'.2However, DNA
evidence has raised many unforeseen issues, and brought
attention to deficiencies in our criminal justice system.

he two most significant difficulties with DNA evidence are:

1. making such evidence intelligible to juries, particularly
where there is a conflict in the testimony of expert
witnesses; and

2. when DNA testing establishes the innocence of a
convicted person, the process leading to that persons
‘acquittal’ is a long, drawn-out and expensive one.

USING DNA TO OVERTURN WRONGFUL
CONVICTIONS
The ability of DNA evidence to overturn wrongful
convictions depends heavily on the capacity of the criminal
justice system to recognise and correct errors. This capacity
depends on its capacity to deal with mistakes of fact as well
as procedural irregularities in criminal trials.3

In America, post-conviction DNA testing has been used in
hundreds of appeals to overturn wrongful verdicts. Some of
these cases have involved the exoneration of people on death
row. In Australia, the cases have not been quite so dramatic,
with the exception of Button’ case in 2001 4

In Buttons case, the Queensland Court of Appeal ordered
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the DNA testing of the appellant, Frank Button, after his
appeal had been lodged against a conviction for the rape of
a 13-year-old girl. The test results showed that Button could
not have committed the crime, and his conviction for the
rape was consequently quashed. The court unanimously
accepted the results of the DNA test as establishing that
someone other than the appellant must have committed the
offence. The prosecutors explanation to the court as to why
the test was not conducted prior to the trial - that it would
not have been of ‘material assistance’ in identifying the
appellant as the perpetrator of the crime - was not accepted
by the court, since DNA testing can be used to exclude
suspects under investigation.

Considerations such as cost certainly have a significant
bearing on the availability of DNA evidence at trials, but
are unacceptable when they result in the innocent being
wrongfully convicted. Buttons case is authority for the
proposition that our justice system requires that police
investigating a crime in such circumstances perform DNA
tests to exclude a “possible offender’. In his judgment,
Williams Al said:
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‘As | said in the course of argument, today is a black day
in the history of the administration of criminal justice in
Queensland. The appellant was convicted of rape by ajury
and has spent some approximate 10 months in custody in
consequence of that conviction.’s
It is not unusual for police and prosecutors not to request
DNA testing of crime scene material, even where such
testing would clearly provide relevant evidence. Nor does
failure to do so necessarily constitute grounds for an appeal
against conviction.6 Unfortunately, Button served 10 months
jail before his release; although, as soon as the result of the
DNA test became known, the Queensland Court of Appeal
arranged for an urgent listing the next day and Button
was subsequently set free. At the time of Buttons release,
criminologist Professor Paul Wilson said:
‘One of the big advantages of DNA, which is often
forgotten, is that as well as allowing the police and the
authorities to convict the guilty, DNA very clearly allows
us to make right mistakes which have been made in the
criminal justice system. So miscarriages of justice can
be corrected, and have indeed been corrected in other
countries, and now, of course, including in Australia.’7

THE COSTS OF DNA EVIDENCE
However, correcting these mistakes costs both time and
money, and innocent people may often serve significant
sentences before mistakes are corrected. The expense of
DNA testing is significant in another sense:
‘Costs of increased reliance on DNA technology in
criminal investigations include not only the obvious
financial costs of scientific expertise, laboratory equipment
and the administration of information databases ... A
further, unquantifiable cost of the use of DNA evidence
is a possible reduction in individual freedoms, notably
the right to privacy. The use of DNA evidence involves
invasions of bodily integrity and the scrutiny of individual
genetic information, some of which may be coerced, both
lawfully and otherwise.’8
As at 7 July 2007, there have been 204 post-conviction
DNA exonerations in the US. It is cause for concern that
the average sentence served by these people before being
exonerated is 12 years.9
In Australia, there is nothing quite the equivalent of the
New York Innocence Project, founded by attorneys Barry
Scheck and Peter Neufeld in 1992 at the Benjamin N
Cardozo School of Law. There is certainly room for such
a panel here, given that our current appeals process is not
well-equipped to deal with the particular issues arising from
post-conviction DNA evidence. D

JURIES AND EXPERT EVIDENCE

DNA evidence presents other challenges to our criminal
justice system, largely related to the quality of the scientific
evidence. In the case of jury trials, the judges are the
gatekeepers to ensure that scientific evidence is intelligible,
and of real probative value.llJust as it may be said that
‘there is little evidence that can so persuasively mislead as
bad circumstantial evidence’,2 the same may be said of

DNA evidence. The fact that DNA evidence requires expert
opinion to be comprehensible compounds the problem,
since the accuracy and objectivity of that expert evidence is
harder for the court to test.13

Juries have always been called upon to judge between
conflicting experts. However, as technology grows more
complicated and esoteric, the difficulties for juries in evalua-
ting and deciding on expert evidence are likely to increase.

DNA evidence has a powerful effect on ajury, weighing
heavily on how they perceive the accused. In 2002, Current
Issues in Criminal Justice published a study of 200 sexual
assault cases investigated in Queensland. The study showed
that jurors were 33 times more likely to convict in cases
when prosecutors introduced DNA evidence than in similar
cases where no DNA evidence was introduced. The obvious
problem here is the loss of the presumption of innocence.

Jurors are usually convinced of the precision and
conclusiveness of the science that is DNA-matching, and
are usually unaware of the many errors that can occur
throughout the testing and interpretation periods. Just
as there was a need for judges to explain the meaning
of ‘reasonable doubt’ in criminal cases to juries, so too
should the dangers of relying on DNA-matching be set out.
Problems that can cause uncertainty include results with
a partial match, a weak reading, or a sample from a crime
scene that has a mixture of DNA.

When dealing with a case involving DNA evidence, a court
may not substitute reliance on a mathematical expression
of probability for proof of guilt beyond reasonable doubt.}4
The court must consider the statistical DNA evidence,
together with all other evidence in the case, before deciding
whether the accused is guilty beyond reasonable doubt.5

DNA evidence has highlighted the importance of ensuring
that juries understand expert evidence.6 It should be
recognised that the average jury may find it difficult to make
responsible decisions on these matters.I/

The admissibility of any evidence, including expert
evidence, is decided as a question of law, and is thus for
the judge to determine. Expert witnesses’ credibility may
be challenged on a voir dire, and they may also be cross-
examined before the jury to test their or her competence
and credibility.BAjudges’ incorrect summing-up of expert
evidence to ajury can also be appealed if the mis-statement
may reasonably be considered to have affected the verdict.19
Further, a trial judge has a general discretion to exclude
expert evidence (which would otherwise be admissible) if
it is considered to be unduly prejudicial; that is, when its
probable prejudicial effect on the jury is out of proportion to
its value as evidence.®

Experts must explain how they arrived at their opinion,
and the facts upon which their opinions are based must
be available to the trier of fact.2L It is not enough for
expert witnesses simply to state their opinion. Courts
must know the basis of experts’ opinions, and the
appellate courts have strongly criticised instances where
this requirement has not been observed.2 However,
situations will arise in which experts on different sides
will give different or conflicting evidence. »
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Welcomed as a cure-all
for the difficulties in
criminal investigations, DNA
evidence has exposed many
deficiencies in our
criminal justice system.

The trier of fact must weigh expert testimony like any
other evidence,Zand this may be a difficult task. Conflicts of
evidence are to be resolved by the jury as the trier of fact.24

The question that arises is whether jurors should be asked
to decide disputes between experts, where the experts were
unable to determine the dispute between themselves. Judges
have refused at times to allow DNA evidence to be put
before a jury. In R v Van hung Tran, it was held:

‘Whilst | do not wish to be critical of anyone, as 1know

these matters are very difficult, 1believe that because of

the views about the presence or otherwise of the upper
faint band, and the criticism of the scientific testing, that
to put this evidence before the jury, in my view, would
have a tendency to produce a misleading and confusing
impression for the jury.’s
However, juries cannot act as experts in matters calling for
expertise.® In Anderson v R,Z it was held to be a ‘serious
misdirection' for the trial judge to invite the jury to disregard
an experts uncontradicted opinion. The criminal standard
of proof is beyond reasonable doubt, and ajury may find
a case proved to that standard despite the disagreement of
experts on either side. In R v Sodo,BWidgery LCJ said:
The truth of the matter is that juries are perfectly entitled
when experts before them differ to decide, if they think fit,
that one expert is telling them the right and proper answer
and the other is not, and if they reach such a conclusion
beyond reasonable doubt it is proper for them to act on
the opinion of one expert although it is contradicted by
another expert.’®
But this does not mean that such a verdict may not be
appealed. It is clear that disagreement between experts may,
in certain circumstances, create doubts in either a civil or
a criminal case as to whether that case has been proved to
the necessary standard. Such cases often require the jury to
make very subtle distinctions, and the judges summing up
and charge to the jury must be done with care.

The trier of fact is not obliged to accept expert evidence
over that of an eyewitness.® However, where the expert
evidence (for example, DNA evidence) favours the accused
in a criminal trial, and nothing in the facts supports a
contrary conclusion, a verdict against the expert evidence
cannot be sustained.3 Where there has been a conflict
between expert witnesses, appellate courts are reluctant to
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substitute their judgments for those at first instance. This
is because the trial judge has the advantage of assessing the
witnesses' demeanour and credibility first-hand. However,
appellate courts may intervene if they are satisfied that this
advantage could not sufficiently explain or justify the trial
judges actions.2

CONCLUSION

The consequences of the introduction of DNA evidence to
help solve crimes have shown how fallible our system has
been in the past. Innocent people have been wrongfully
convicted and sentenced to jail (or death in other
jurisdictions) before DNA testing was available to establish
their innocence. At present, we do not have a good
post-conviction acquittal process when DNA testing exposes
a wrong conviction. Frank Button, for example, served 10
months in jail before his release. There appears to be no
reason why Australia should not have an executive acquittal
process as exists in the US. =
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