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L im ita tion  periods fo r personal in ju ry 
actions have changed w ith  the 
in troduction  of national to rt reform . It is 
on ly w ith  the passage of tim e that cases 
have come before the courts to  in terpre t 

those amendments. Eight years post-reform , a body 
o f case law is starting to  emerge fo r practitioners to 
consider. It is d ifficu lt to say whether, on balance, 
the changes have been positive fo r p la in tiffs. Some 
states have reduced the tim e  period during which 
a p la in tiff may bring legal proceedings fo r in jury, 
and th is has especially affected claim s fo r children. 
Others have introduced pre-court procedures that 
require the potentia l p la in tiff to  adhere to  a num ber 
of ob liga tions disclosing details o f the ir action 
so that the potentia l defendant has tim e  to start 
investigating. The purpose behind such pre-court 
procedures is to  provide fu ll and tim e ly  d isclosure to 
a defendant and lead to the expeditious disposal o f 
legal proceedings.

The practical effect fo r the p la in tiff law yer has 
been a requirem ent to investigate new client 
enquiries to  a s ign ificant extent in order to com ply 
w ith  the laws, notw ithstand ing  tha t the action, once 
fu lly  investigated, may w ell not meet the criteria fo r 
issuing a S tatem ent of Claim and fo r certifica tion  
of reasonable prospects o f success. This m ust be 
balanced against softer provis ions determ in ing  
when tim e starts to  run against a p la in tiff. This

article provides a state-by-state review  of lim ita tion  
laws and guides the p la in tiff practitioner on matters 
to be aware of when considering taking on a medical 
negligence claim  invo lv ing adults, children, and 
claim s on behalf o f fam ilies arising from  a death.

PRE-COURT PROCEDURES
In the ACT, pre-court procedures require a potentia l 
p la in tiff to give notice to  a potentia l defendant that 
they may pursue a legal case. Under s51 of the Civil 
Law (Wrongs) A c t 2002, the c la im ant m ust give 
w ritten  notice of the ir claim  w ith in  nine m onths of 
the injury, or fou r m onths of instructing a lawyer. If 
the c la im ant does not com ply w ith  these procedures, 
the respondent may, on application, have costs 
awarded in the ir favour.1 This requirem ent to give 
notice exists fo r children in the ACT th rough the ir 
parent or guard ian.2 If such notice is given outside 
the specified period, a respondent may waive 
com pliance or the claim ant may make application 
to  the court fo r a declaration that the cla im ant has 
rem edied any non-compliance or fo r authorisation 
to  proceed.3

S ign ificant ob liga tions exist fo r p la in tiff 
p ractitioners in Q ueensland to  comm ence 
proceedings under the Personal In juries Proceedings 
A ct 2002 (PIPA). In relation to claim s fo r adults, an 
In itia l Notice m ust be served on potentia l defendants 
at the earliest o f either nine m onths from  the date of
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the in ju ry  (or of sym ptom s appearing) or one m onth 
from  instructing a so lic ito r.4 If such notice is given 
outside the specified period, the c la im ant needs to 
provide a reasonable excuse fo r the delay in delivery 
o f the In itia l Notice.5 Reasonable excuses include a 
belief on reasonable grounds of an expectation of 
im provem ent in sym ptom s.6

The obliga tions in relation to  claim s made on 
behalf o f children are not clear. A parent or legal 
guardian has to  give Part 1 o f the Notice o f Claim 
at the earliest o f w ith in  six years after they know or 
reasonably ought to  have known that the in ju ry  had 
occurred, or w ith in  18 m onths after they firs t consult 
a so lic ito r.7 Practitioners should also be aware 
that PIPA appears to  make provis ion fo r service of 
an Initial Notice on behalf o f a ch ild .8 It is unclear 
w hether th is ob liga tion  is m andatory, as PIPA uses 
the w ords 'm ay' instead of 'm ust'. The absence of a 
specific provision dealing w ith  service o f an Initial 
Notice on behalf o f a child has created am b igu ity  as 
to w hether the in tention was fo r a Initial Notice to 
be served or not.9 The w rite rs ' v iew  is that the safest 
approach is to serve an Initial Notice at the earlier 
o f nine m onths from  the date of the in ju ry (or of 
sym ptom s appearing) or one m onth from  instructing 
a so lic ito r.10 However, practitioners need to be aware 
that service of the In itia l Notice may trigger the 
ob liga tion  to serve the Part 1 Notice o f Claim before 
the tim e  period set out above,11 and should therefore 
serve the Part 1 Notice at the earliest possible tim e. 
Practitioners should also be aware that they can be 
charged w ith  professional m isconduct fo r not serving 
a Part 1 Notice of Claim as soon as practicable after 
being instructed by the parent or legal guardian to 
serve it.12

Where a com pulsory conference has taken place 
under s36 and the m atter has not resolved, PIPA 
can alter the sta tu tory lim ita tion  period set out in 
the Limitations o f Actions Act Qld 1974. In these 
circumstances, court proceedings need to be filed 
and served w ith in  60 days after the conclusion of the 
com pulsory conference.13

In the Northern Territory, a cla im ant is also not 
entitled to comm ence court proceedings w itho u t 
com ply ing  w ith  the pre-court steps, as set out in the 
Personal Injuries (Civil Claims) Act 2007. A cla im ant 
m ust give a notice w ith in  12 m onths after the day the 
incident in relation to  the personal in ju ry  occurred,14 
or 12 m onths from  sym ptom s firs t appearing.15 If 
the c la im ant serves the notice any later, they must 
give a reasonable excuse fo r the delay,16 or the 
court can grant leave to  serve the Notice outside the 
tim e fram e.17

TIME TO SUE (ADULTS)
In NSW and Tasmania, the lim ita tion  period fo r a 
personal in ju ry claim  continues to be three years fo r

adults, subject to a 'd iscoverab ility ' criterion. Under 
s50D of the Lim itation Act 1969 (NSW), an action 
is not discoverable until such tim e as the p la in tiff 
knew or ought to  have known that they were in jured 
or there was a death, that it was the fau lt o f the 
defendant and that the in ju ry was su ffic ien tly  serious 
to  jus tify  b ring ing  an action. A long-stop lim ita tion  
period of 12 years after the act or om ission allegedly 
causing in ju ry  or death applies as the earlier 
a lternative. An extension of tim e may be sought after 
the d iscoverab ility  period has expired, and the court 
may extend the lim ita tion  period to  three years after 
the date of d iscoverab ility .18 Identical criterion exists 
in Tasmania fo r causes of action accruing after 
1 January 2005.1920

A recent decision o f the NSW Court o f Appeal21 
confirm ed tha t a m inor p la in tiff could not know 
that the in ju ry  was the fau lt o f the defendant until 
such tim e  as the ir lawyer received an expert report 
ind icating negligence. Add itiona lly , the p la in tiff 
could not know the seriousness o f the ir in ju ry until 
they had the relevant legal and medical in form ation  
available so as to  make an inform ed decision about 
taking legal action. The practical outcom e of these 
changes, and the in terpretation by the courts to  date, 
provide fo r a fa ir com prom ise in NSW fo r p la in tiffs  
and defendants, and avoid the need fo r a p la in tiff to 
bring an application to extend the lim ita tion  period 
in, fo r example, a delayed diagnosis of cancer case, 
where the p la in tiff may be unaware they have cancer 
until more than three years from  the breach of duty.

In the ACT, the Lim itation Act 1985 has been 
amended fo r causes of actions arising after 1 Ju ly  
2003.22 For adults, an action m ust be comm enced 
w ith in  three years of when the in ju ry  occurred or, 
if the in ju ry  is a disease or disorder, three years 
from  the date when the p la in tiff firs t knows that he 
or she has the disease or d isorder and knows that 
it is a ttributab le  to  another party's act or om ission. 
Disease or d isorder' covers a m ultitude  of medical 
cond itions such as cancer, pregnancy or renal fa ilure.
A recent case confirm ed that there is no d iscretion to 
extend the lim ita tion  period in personal in ju ry claim s 
arising after 1 Ju ly  2003;23 however, fo r those actions 
accruing p rior to that tim e, the court may extend the 
tim e fo r com m encem ent o f an action if it decides 
that it is just and reasonable to  do so.24

In WA, SA and NT the lim ita tion  period is three 
years from  when the cause of action accrues.25 
For an adu lt in WA, the cause of action is said to 
have accrued when the person becomes aware 
that they have sustained a not ins ign ifican t in jury, 
or when the firs t sym ptom  or other m anifestation 
occurs, w hichever is the earlier.26 The court has the 
discretion to  extend the lim ita tion  period in certain 
circum stances.27 In SA, fo r personal in juries that are 
latent after the act or om ission, the lim ita tion  period »
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com m ences to run three years from  when the in ju ry 
firs t comes to the p la in tiff's  know ledge.28 As yet, 
there is no case law the authors are aware of that 
gives guidance as to how  the courts may in terpret 
these sections.

In Victoria, sign ificant changes to tim e  lim its  
fo r the com m encem ent of proceedings were 
incorporated into the L im ita tion  o f Actions A ct 1958 
in 2003. In particular, the lim ita tion  period fo r adults 
was reduced from  six years to  three years. As w ith  
NSW and TAS, a 'd iscove rab ility ' criterion applies, 
as does a 12-year long-stop period.29 The sta tu tory 
de fin ition  o f d iscoverability  is the same as that in 
NSW and Tasmania, and 'ough t to have know n' 
means that the person w ou ld  have known had they 
taken reasonable steps to  ascertain the fact.30

The concept of d iscoverab ility  has come before 
V ictorian courts on a num ber o f occasions in 
recent tim es. This has provided some c la rity  and 
guidance and an overall sense of leniency tow ards 
the p la in tiff in determ in ing when a cause o f action 
is discoverable. In one case, it was found tha t the 
w ord  'fa u lt' should be given its o rd inary everyday 
m eaning o f cu lpab ility  or b lam ew orth iness,31 and 
in another, the court found that the cause o f action 
was not d iscoverable until an expert op in ion  
was obtained to link the p la in tiff's  in ju ry  w ith  the 
trea tm ent of the defendant.32 In both those cases, 
it was found that the proceedings were issued 
w ith in  tim e.

M any o ther cases33 have looked at w hether it was 
just and reasonable to  extend the tim e under s27K,34 
w hich  a llows an application to be made to the court 
fo r an extension o f tim e to com m ence a claim  if it 
is statute-barred, or the 12-year long-stop period 
has expired. In considering w hether to  extend the 
tim e  period, the court w ill take into consideration 
a num ber o f matters, including the length and 
reasons fo r the delay, the potentia l prejudice to the 
defendant, the date of d iscoverability , the actions 
o f the p la in tiff once they became aware of the 
poss ib ility  o f a claim , and the nature and extent of 
the p la in tiff's  loss.35

In Queensland, court proceedings m ust be 
com m enced w ith in  three years from  the date 
o f the cause of action.36 In contrast to  the softer 
d iscoverab ility  provis ions in NSW, Tasmania and 
WA, the lim ita tion  period com m ences at the tim e 
the in ju ry  was firs t suffered, even if the p la in tiff is 
unaware o f this. An application can be made fo r 
an extension of the lim ita tion  period37 to  lodge 
proceedings w ith in  one year o f d iscovering a 
m ateria l fact o f a decisive character. In practice, 
though , the p la in tiff bears an onerous task in 
satisfy ing a court that there is a m ateria l fact o f a 
decisive character relating to  the righ t o f action, 
and tha t the material fact was not w ith in  the

means of knowledge of the p la in tiff until after 
the com m encem ent of the last year preceding 
the expira tion of the lim ita tion  period.38 Also, the 
p la in tiff m ust show evidence to establish a right 
o f action,39 and it must be established that the 
m aterial fact in question was not w ith in  the means 
of know ledge of the p la in tiff, and the p la in tiff has 
taken all reasonable steps to  find  out the fact before 
tha t tim e .40 The court must also be satisfied that the 
defendant is not prejudiced, such that a fa ir tria l of 
the action can be conducted.41

CHILDREN AND PERSONS UNDER A DISABILITY
Lim itations in claims invo lv ing  children have 
undergone sign ificant change. M inority  is 
considered to be a disability, as is being 
incapacitated fo r a continuous period of 28 days. 
Across Australia, the lim ita tion  period continues 
to be suspended when a p la in tiff is d isabled;42 
however; in NSW, VIC and TAS, a child or disabled 
person is not considered to  be under d isab ility  
where they have a capable parent or guardian, 
or are a protected person. In those situations, in 
NSW and TAS, the three-year d iscoverab ility  date 
applies, and w hat is known by the capable parent 
or guardian of the m inor, or the guardian o f the 
incapacitated person, is taken to be facts known 
or ought to  have been known by the m inor or 
incapacitated person.43 S im ila r provisions apply in 
Victoria, but w ith  a six-year d iscoverability  date.44

A provision exists in NSW fo r extending the 
lim ita tion  period fo r a m inor w ith  a parent or 
guardian. Under s62D of the L im ita tion  A ct 1969, 
the court w ill look to  w hether the lim ita tion  period 
expired before or w ith in  one year after the applicant 
turned 18 years; the fa ilure to comm ence an action 
is a ttributab le  to an irra tional decision by a parent 
or guardian made w hile  the applicant was a m inor; 
and there is evidence to establish a cause o f action 
apart from  any defence founded on the expira tion 
of the lim ita tion  period. If these criteria are met, 
the court may extend the lim ita tion  period so that 
it expires at the end of one year after the making 
o f the court's order. There is no case law tha t the 
authors are aware o f that can assist w ith  in terpre ting  
w hat the courts have considered to  be an 'irra tiona l 
decis ion ' by the parent or guardian. However, one 
can im agine that excuses such as a fear o f upsetting 
a trea ting  doctor, fear o f an adverse costs order or 
lack of funds to pay fo r legal advice m ight w ell be 
real factors that persuade a parent or guardian not 
to  take legal action -  but w hether they are 'irra tiona l' 
remains to  be seen.

In the ACT, the defendant has the advantage o f 
know ing about the claim  because the p la in tiff is 
required to  give notice. If a person has a guardian, 
a defendant may give notice to  the guardian to
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proceed on a claim  and, accordingly, that person 
w ill cease to be considered to  be under a d isability .45 
For claim s invo lv ing  children and an in ju ry  through 
health services in the ACT, a child has six years 
from  the date o f the accident g iv ing  rise to the 
claim  to comm ence legal proceedings.46 There is 
no provision to  extend th is  period. However, in the 
case of a disease or disorder, the cause of action 
m ust be b rought w ith in  w hichever is the earlier: 
six years from  when the p la in tiff or the ir parent or 
guardian knows or ought reasonably to  have known 
tha t the p la in tiff firs t suffered an in ju ry  that includes 
a disease or d isorder or that the in ju ry  is related to 
someone else's act or om ission, or 12 years after the 
date of the accident g iv ing rise to  the injury.

Interestingly, the ACT lim ita tion  criteria fo r a child 
w ith  a disease or d isorder d iffers from  that o f an 
adu lt in so far as the child need on ly know  tha t they 
have the disease or disorder, or that it is related 
to someone else's act or om ission, before tim e 
starts to  run. But balanced against this, s36 of the 
L im ita tion  Act perm its the period to  be extended.
The matters the court w ill take into consideration fo r 
an extension include medical expert op in ion  on the 
question o f when the p la in tiff firs t knew or ought to 
have known or ought reasonably to  have known that 
they suffered an injury, or that the in ju ry  is related to 
someone else's act or om ission.

In WA, a som ewhat com plicated situation applies 
under the L im ita tion  A ct 2005, w hich replaced the 
1935 Act. For children w ith  a cause of action that 
accrued prior to  them  tu rn ing  15, an action must be 
com m enced w ith in  six years of the cause o f action 
accruing.47 For an action accruing when a person 
is 15, 16 or 17, proceedings m ust be com m enced 
p rio r to the child tu rn ing  21.48 If a cause of action 
accrues when a child is under 18 and is w itho u t 
a guardian from  the date of the action accruing 
and before they reach 18, then the tim e the child 
is w itho u t a guardian does not count tow ards the 
running o f the lim ita tion  period.49 N otw ithstand ing 
th is, no action can be brought if the person has 
reached 21 years. S im ilarly, tim e ceases to run for 
a person w ith  a mental d isab ility  w ho is w itho u t a 
guardian, a lthough the cause o f action may not be 
comm enced if 12 years have elapsed since the cause 
of action accrued.50

The court may extend the lim ita tion  period until 
the person is 21 years old fo r a person w ho was 
under 18 at the tim e the action accrued and had a 
guardian but fa iled to  com m ence an action, so long 
as the court is satisfied that in the circum stances, it 
was not unreasonable fo r the p la in tiff's  guardian not 
to have comm enced an action.51 A s im ila r situation 
applies to a person w ith  a mental d isab ility  w ith  
a guardian: the court w ill extend the lim ita tion  
period up to  12 years from  when the cause of action

accrued.52 Requiring the p la in tiff to dem onstrate 
tha t the fa ilu re  to  comm ence an action was not 
unreasonable is s im ila r to the NSW provision, but 
softer in that the fa ilu re  need not be 'irra tiona l'.

Special p rovis ions apply in WA to personal in juries 
arising from  ch ildb irth . In those cases, an action 
m ust be com m enced w ith in  six years o f the cause 
o f action accruing and ss30 and 31, which a llow  fo r 
extensions, do not apply. A dd itiona lly , if the birth 
occurred p rior to  the com m encem ent of the Act 
(15 Novem ber 2005), the cause o f action cannot 
be com m enced if six years have elapsed since the 
com m encem ent date or the lim ita tion  period that 
w ou ld  have applied has expired.53

This situation is actually better fo r a p la in tiff, 
because under the 1935 L im ita tion  Act, a p la in tiff 
was prevented from  bring ing an action against 
public authorities, the Crown and local governm ent 
authorities (such as a public hospital) and their 
em ployees more than one year after the cause of 
action accrued. An extension was available under 
s47A, w ith  e ither consent of the defendant or leave 
o f the court so long as the action was brought w ith in  
six years. Given that diagnoses of cond itions arising 
from  b irth  (such as cerebral palsy) are rarely made 
before a child reaches one year of age, lim ita tion  
extension app lications or seeking the consent of 
the defendant to  extend the lim ita tion  period were 
com m on ly  sought.

A recent case invo lv ing  the birth o f a child 
w ith  cerebral palsy in N ovem ber 1996 was 
unsuccessful in obta in ing  an extension. In a rriv ing 
at that decision, the tria l judge considered the 
situations tha t m ight satisfy a court that it was not 
unreasonable fo r a parent not to  comm ence an 
action. The p la in tiff's  claim  was against a public 
hospital and had expired under the 1935 Act. The 
p la in tiff argued that s41 of the 2005 Act should be 
used to  a llow  the p la in tiff to comm ence proceedings 
up until the age of 24.54

The court declined to extend the lim ita tion  
period, but noted that if an extension had been 
granted, the p la in tiff's  m other w ou ld  have satisfied 
the requirem ent that the delay in com m encing 
proceedings was not unreasonable due to the fact 
she was being treated fo r post-traum atic stress 
disorder, she had d ifficu lt personal circum stances 
during the relevant period (includ ing m arital 
breakdown), she did not appreciate the fu ll extent 
o f the p la in tiff's  in juries until many years later, and 
she became aware of the possib ility  o f suing the 
defendant fo r fa iling  to  perform  a caesarean only 
when relevant evidence was obtained in 2009.

In SA, the fact that a child has a parent or 
guardian does not stop the lim ita tion  period from  
running during the ch ild 's m inority, but the child 
m ust give notice of an intended action to  the
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defendant w ith in  six years o f the incident said to 
have caused the in ju ry.55 A defendant can require a 
p la in tiff to comm ence a legal action after receiving 
the said notice, but the court could adjourn the 
issue of damages to  a later date.56 Non-com pliance 
w ith  th is section does not prevent the p la in tiff from  
bring ing an action fo r damages; however, unless 
the court is satisfied that there is a good reason to 
excuse the non-com pliance, no damages w ill be 
allowed to compensate fo r medical or g ra tu itous 
services provided before the date the action was 
comm enced, and no legal or o ther costs incurred 
in contem plation of the action w ill be a llow ed .57 An 
u ltim ate  bar of 30 years exists from  the tim e  when 
the righ t to bring a cause o f action arose.58 In the 
NT, there is also an u ltim ate bar o f 30 years from  
the tim e when the righ t to  bring a cause o f action 
arose.59

In Q ueensland, a person is deemed to be under a 
d isab ility  if they are an infant, convict or undergoing 
a sentence o f im prisonm ent, or if they are of 
'unsound m ind '. This requires evidence o f incapacity 
to manage affairs in the m anner of a reasonable 
person.60 In Queensland, the law recognises that 
children and people w ith  a d isab ility  are not in a 
position to comm ence proceedings. Instead, they are 
required to com m ence court proceedings before the 
expira tion o f three years from  the date the d isab ility  
ceased.61 Therefore, fo r ch ildren w ith o u t an ongoing 
d isab ility  causing unsoundness of m ind, proceedings 
m ust be com m enced before the ir 21st b irthday.62 
This lim ita tion  period can be extended by making 
an application to the court in the same m anner as 
outlined above.63 There is therefore  less responsib ility  
placed on parents or legal guard ians to  comm ence 
proceedings, and the provis ions seem to be fa ire r as 
they do not d iscrim inate  against ch ildren or people 
w ith  d isabilities based on a fa ilu re  of the ir parents or 
legal guardians to  com m ence a claim .

COMPENSATION FOR RELATIVES' CLAIMS
Claims fo r the benefit o f fa m ily  arising from  a 
person's death generally fo llo w  the same form ula  
as claim s fo r adults w ho are injured. In NSW , the 
three-year d iscoverab ility  crite rion  applies, w ith  the 
long-stop period com m encing from  the date of death 
of the deceased.64 The court may extend the 12-year 
long-stop lim ita tion  period but, when m aking such 
an order, it may exclude any beneficiary or class of 
beneficiaries so tha t they w ill not have the benefit of 
any award.65 If the cause o f action of the deceased 
was not discoverable by the deceased before his or 
her death, the court may order tha t the expira tion 
of the lim ita tion  period against the deceased has no 
effect on a claim  fo r com pensation to  relatives.66

In Victoria, an adu lt has three years and a child six 
years to  bring a claim  fo r damages relating to  the

death o f a person, and a d iscoverab ility  provision 
continues to apply. There is a specific provision 
in the L im ita tion  o f Actions A c t 1958, stating that 
a cause o f action in a dependency claim  is not 
d iscoverable before the date of death, and the 
long-stop lim ita tion  period o f 12 years is deemed to 
run from  the date of death.67

Tasm ania's lim ita tion  period is the earliest o f the 
fo llo w in g  scenarios: three years post-d iscoverability, 
or three years post the date when the personal 
representative was appointed if he or she knew or 
ought to  have known the date o f d iscoverab ility  at 
that tim e, or three years post the date when the 
personal representative firs t knew or ought to  have 
known the date o f d iscoverab ility  if they acquired 
that know ledge after being appointed to  the position, 
or 12 years from  the date o f the act or om ission 
which it is alleged resulted in the death.68

In the ACT, the lim ita tion  period is the earlier o f six 
years im m edia te ly  fo llo w in g  the relevant w rong fu l 
act, neglect or default, or three years im m ediate ly  
fo llo w in g  the day of the death of the person in jured 
by that act, neglect or defau lt.69 There is d iscretion to 
extend a lim ita tion  period on an application by the 
personal representative of the deceased, if it decides 
it is jus t and reasonable to  do so, fo r a m axim um  
period of six years com m encing on the date o f death 
of the deceased.70 The app lica tion fo r extension may 
be brought w hether or not the lim ita tion  period 
has expired since the death o f the deceased, and 
regardless o f w hether or not an action has been 
com m enced.71

In SA, where a cause o f action survives fo r the 
benefit o f the estate o f a deceased person, the tim e 
fo r com m encem ent o f the action is extended by 
a period equal to  the period between the death of 
the deceased and the grant o f probate or letters 
of adm in is tra tion  or by a period o f 12 m onths, 
w hichever is less.72

In WA, an action under the Fatal Accidents A c t 1959 
fo r damages relating to the death of a person cannot 
be com m enced if three years have elapsed since the 
death.73 An action may still be brought by a person 
w ho is in jured so long as they can show  that they 
were not aware o f the physical cause of in ju ry  and it 
was reasonable fo r them  not to  have been aware of 
the cause; they were aware o f the physical cause o f 
the in ju ry  but were not aware that it was a ttributab le  
to  the conduct o f a person and it was reasonable fo r 
the person not to  have been so aware; or they were 
aware o f the physical cause o f the in ju ry  and that it 
was a ttribu tab le  to  the conduct o f a person, but that 
after reasonable enquiry, were unable to  establish 
that person's identity.74

In Q ueensland, an adu lt has three years from  the 
date upon w hich they lose the ir dependency.75 A 
child has until the day before the ir 21st b irthday.76
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The same provis ions apply fo r a person w ith  a 
d isab ility  as above, and practitioners should also be 
aware the pre-court procedures under PIPA need to 
be adhered to .77

In the NT, claim s fo r the benefit o f fam ily  
arising from  a person's death are governed by the 
Com pensation (Fatal In juries) A ct 2004, unless the 
reason w hy a person sought medical trea tm ent 
was a m oto r vehicle accident.78 Court proceedings 
m ust be com m enced by a personal representative 
or o ther beneficiary w ith in  three years.79 A personal 
representative has six m onths to  bring the cla im ; 
otherw ise, any o ther beneficiary can comm ence a 
c la im .80 The pre-court procedures under the Personal 
In juries (C ivil Claims) A c t81 also apply to claim s of 
th is  kind.

CONCLUSION
M any o f the changes to  the law  are variations on a 
them e and therefore  case law in one ju risd ic tion  is 
very helpful on a national level. U ltim ately, unless 
the in tention o f the parliam ent is plain and 
unam biguous regarding a roll-back o f rights, there 
appears to  be much scope fo r the p la in tiff law yer to 
be brave and creative in defending a generous 
in terpretation o f the new lim ita tion  laws. The biggest 
challenge w ill be fo r those claim s invo lv ing ch ildren 
w ith  brain injuries. Often the ch ild 's parents are not 
in a position, e ither em o tiona lly  or financia lly, to 
consider legal action fo r m any years, and it is only 
w hen the ch ild  gets o lder and there is a fear o f w ho 
w ill look after them  that the parents give 
consideration to  a legal action. It w ou ld  seem unfair, 
therefore, tha t in some ju risd ic tions  the lim ita tion  
periods are more generous than in others. The 
practical effect is that p la in tiffs  are prevented from  
seeking legal remedies based on the ir place o f in ju ry  
rather than objective criteria  w e igh ing  up the 
disadvantage to  those people in not being able to  
have access to  a rem edy against public policy 
considerations. Further un ifo rm  reform  o f the 
lim ita tion  laws could rectify th is  s ituation. The 
non-advertis ing restrictions against p la in tiff lawyers 
in m any ju risd ic tions make it harder again fo r a 
parent to find  the right law yer w ho can ascertain 
w hether they do indeed have a valid basis to 
consider a legal claim  fo r th e ir child. Accordingly, it 
is im perative  tha t p ractitioners are aware of 
fundam enta l changes to lim ita tion  laws in o rder to 
p roperly service the ir clients and prevent a d iffe ren t 
type of action occurring. ■
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