
EXPERT EVIDENCE after
Morgan, Wood and Gilham

By Gary Edmond,  David Hamer and And rew  L iger twood

This article reviews the treatment of 
expert opinion evidence in NSW in 
three recent appeals to the Court of 
Criminal Appeal (CCA), Morgan vThe  
Queen,1 Wood vThe Queen2 and Gilham  
vThe Queen.3 In each case, the CCA 
overturned a conviction resting largely 
upon prosecution expert evidence. 
These decisions may signal a more 
rigorous approach to the admission of 
incriminating expert opinion evidence 
under s79 (specialised knowledge) and 
s137 (danger of unfair prejudice) of 
the Evidence A ct 1995. Yet questions 
remain as to whether these rules of 
admissibility, together with the high
standard of criminal proof, are sufficient 

. . . . . .  
to protect against miscarriages of justice

T. / . caused by the admission of unreliable
■ )'$$' f 'expert'opinions.4
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FOCUS ON CRIMINAL LAW

M o rg a n  v R
R aym ond  M organ  w as p ro secu ted  for tw o robberies. The  
cen tral issue w as identity. The robb ers w ere covered  from  
h ead  to toe w ith  c lo th in g  and  w itnesses cou ld  provide  
n o th in g  b eyon d  a general d escrip tion  of the culp rits . M organ  
w as im p licated  w h en , three m o n th s later, he w as found  
in possession  of a large am o u n t of cash , lo ck -p ick in g  and  
o th er ro b b ery -related  eq u ip m en t, and  the key to the stolen  
getaw ay vehicle.

To prove th at M organ  w as one of the robb ers, the C row n , 
over d efen ce ob jectio n s, w as p erm itted  to  ten d er a certificate  
from  an ex p e rt in anatom y, P rofessor H en neb erg , w h o had  
co m p a re d  im ages from  C C T V  of the ro b b ery  w ith  police  
referen ce im ages o f M organ. T his certificate d escrib ed  the  
follow ing sim ilarities b etw een  the p erson s d ep icted  in  
these im ages: ‘h eavy b o d y  b u ild ... sh o u ld ers and hips are 
w id e ... a p ro m in en t a b d o m e n ... u p p er and  low er lim bs, 
especially  in th eir d istal segm en ts, are n o t th ic k .. .  h ead  is 
d o lich o cep h alic  (e lon gated ) in the h orizo n tal p la n e . . .  nose  
is w ide and  rath er p ro m in en t w h ile . . .  face has straight 
profile (o r th o g n a th ic ) .. .  r ig h t-h a n d e d ... and  carries  
him self s traigh t’.5 T h e certificate  co n clu d e d  that there w as  
‘a high level o f an atom ical sim ilarity’ b etw een  the p ersons  
d e p ic te d .6 D uring oral testim ony, in resp on se to a ju ry  
n ote an d  q uestions from  the p rosecu to r, H en n eb u rg  w as  
p erm itted  to estim ate the frequ en cy o f these features in  
the m ale p o p u latio n  at large, to m ultiply these frequencies  
together, and  to arrive at w hat he d escrib ed  as the ‘g en ero u s’ 
co n clu sio n  th at on ly  1 .6  p er ce n t of the general p op ulation  
w ou ld  p ossess this co m b in atio n  of featu res.7

O n appeal it w as u nsuccessfu lly  argued  th at this evidence  
e x ceed ed  the lim its laid d ow n  in R v Tang,8 w h ere a facial 
m ap p er w as p erm itted  to testify to sim ilarities a lth ou gh  
p roh ib ited  from  exp ressin g  an  op in ion  ab ou t identity  
b ased  o n  th em . U n critically  follow ing Tang, the C C A  
n o ted  th at H en n eb erg  h ad  exp ressly  d enied  th at he w as  
giving id entification  evid en ce, and  held  that his testim on y  
w en t n o  furth er th an  assertin g a h igh  level of an atom ical 
sim ilarity.9 Tang h ad  also held  th at the exp ert in th at case  
co u ld  describ e facial ch aracteris tics , b u t w as n o t qualified  
to isolate bodily ch aracteris tics  m o re  generally ,10 and  cou nsel 
in Morgan successfu lly  argued  th at H en n eb erg  also lacked  
this q u alification .11 In the result, his evid en ce of relevant 
b od ily  sim ilarities w as n ot sh o w n  to be based  on  ‘specialised  
k n ow ledge’ an d , as evid en ce of op in ion , did  n o t m eet this 
req u irem en t for adm issibility u n d er s 7 9 ( l ) . 12

H id den  J , w ith  w h ose  d ecision  on  the m erits  the o th er  
m em b ers of the C o u rt agreed , m o re  specifically  held  th at it 
w as n ev er show n  h o w  H en n eb erg ’s op in ion s w ere based  on  
an y specialised  know ledge at all:

‘ [1 4 0 ]  [Professor H en n eb erg ’s] task  w as to m ak e an  
an atom ical co m p ariso n  b etw een  relatively p o o r quality  
C C T V  im ages of a p erso n  co v ered  b y clo th in g  from  
head  to  foot w ith  im ages of the appellant. A pplying his 
specialised  k now ledge, P rofessor H en n eb erg  claim ed , he 
w as able to d etect n o t ju st a m easu re of sim ilarity  but 
“a h igh  level of an atom ical sim ilarity” b etw een  the tw o  
p erson s. H ow  he w as able to  d o th at w h en  n o  p art of the

b o d y  of the offender in the C C T V  im ages w as exp osed  
w as, in m y  view, n ev er satisfactorily  exp lained .

[1 4 1 ]  It m ay  be th at his exp erien ce  enabled  h im  to  
m ak e ap p rop riate  ad ju stm en ts  for p h o to g rap h ic  d isto rtion  
in  the C C T V  im ages. H ow ever, it is n o t ap parent on  
the evid en ce h o w  his u n d o u b ted  an atom ical exp ertise  
eq u ip p ed  h im  to take a cco u n t of the c lo th in g ...

[1 4 3 ]  Professor H en n eb erg ’s ev id en ce ab ou t his 
e x p erien ce  of the c lo th in g  in d u stry  . . .  ap pears to be  
con fin ed  to  the size and  h an g  o f garm en ts, and  th eir 

relation  to  “b o d y  shap e and p o stu re”. . . .  H ow ev er th at 
m ay be, th e evid en ce d oes n o t co n v ey  th at his exp erien ce  
exten d s to the o b servatio n  of an ato m ical features of the  
h ead  an d  face of a p erso n  w h ose h ead  is entirely covered  
b y a g arm en t su ch  as a balaclava.

[1 4 4 ] W h a te v e r m ig h t be m ad e of the p rofessor’s 
o b servatio n s of the offender’s b od y  shape th rou gh  his 
clo th in g , his o b servatio n s ab ou t the shape of his h ead  
an d  face w ere clearly  vital to his co n clu sio n  that th ere  
w as a h igh  d egree of an atom ical sim ilarity  b etw een  that 
p erson  an d  the ap pellan t. It d oes n ot ap p ear to m e that 
those o b servatio n s co u ld  be said to  be based  u p o n  his 
specialised  k now ledge o f an atom y.’

H id den  J  co n sid ered  th at ‘the jury, left to th em selves, cou ld  
[not] have found an y significant sim ilarities betw een  the  
C C T V  im ages an d  the p h o to g rap h s of the ap p ellan t’.11 H e »
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FOCUS ON CRIMINAL LAW

also co n clu d e d  th at M organ ’s con victio n s  
w ere u n reaso n ab le  an d  against the w eight 
of evid en ce  and  th at therefore it w as  
in ap p ro p riate  th at the a ccu sed  be retried .
H ow ever, B e a z le y JA  and  H arriso n  J ,  
w hile agreeing w ith  H id den  J  th at the  
co n v ictio n s  should  be set aside on  acco u n t  
of the inadm issibility  of H en n eb erg’s 
op in ion  evid en ce , con sid ered  th at a ju ry  
m ight be satisfied b eyon d  reasonable  
d o u b t on  the rem ainin g evid en ce, and  
ord ered  a retrial.

W o o d  v R
In 2 0 0 8 ,  G ord o n  W o o d  w as co n v icted  of  
m u rd erin g  C aroline B yrne b y th row in g  
h er from  a cliff a t T h e G ap in Sydney  
in 1 9 9 5 .  A t trial, the cen tral issue w as  
w h e th e r W oo d  h ad  th row n  B yrne off 
the cliff o r  w h eth er she h ad  ju m p e d  to  
co m m it suicide. T h ere w ere a n u m b er  
of u n certa in ties  in clu d in g  the lo catio n  of  
the lau n ch  and lan din g p oin ts, the length  
of the available ru n  u p , and  w h eth er  
B yrne co u ld  have ju m p e d  the required  
d istan ce . A ssociate  P rofessor C ross, a 
retired  physicist w ith  a specialisation  in 
plasm a p hysics, w as a key p ro secu tio n  w itness. H e h elped  
in vestigators to re-ap p raise  the b o d y ’s landing p ositio n , and  
testified th at B yrne co u ld  n ot have reach ed  th at p osition  
by ju m p in g , b u t the a ccu se d  co u ld  have th row n  h er there.
In o rd e r to su p p o rt these co n ten tio n s , C ross co n d u cte d  a 
series of film ed exp erim en ts  involving p erson s ru n n in g  and  
ju m p in g , an d  p erson s and p u n ch in g  bags being th row n  
in to  a sw im m in g pool. Relying on  this evid en ce , the C row n  
alleged th at the a th letic  W o o d  h ad  lau n ch ed  his girlfriend, 
like a spear, over the cliff top .

T h e ad m ission  of C ro ss’s ev id en ce w as n o t seriously  
challen ged  at trial, b u t its value w as con tested  in c ro ss-  
exam in atio n  and e xp ert rebuttal evid en ce w as ad d u ced  by  
the d efen ce. D oubts ab ou t C ro ss’s evid en ce began  to  em erge  
at trial, co m p o u n d e d  by question s regarding the n atu re  
and  degree o f his in volvem en t in the investigation  an d  
p ro secu tio n . T h ese issues assu m ed  significance in the appeal 
to the C C A .

T h e adm issibility  of C ro ss’s ev id en ce w as n o t a g ro u n d  of 
a p p e a l.14 N evertheless, in delivering the lead ing ju d g m en t, 
M cC lellan  CJ at C L  suggested  th at C ross had been  ‘allow ed  
. . .  to  exp ress  op in ion s ou tside his field o f specialised  
k n o w led g e’. 15 ‘ [S ]ignificant and  im p o rtan t asp ects o f his  
evid en ce w ere c o n ce rn e d  w ith  b io m ech an ics , w h ich  req u ired  
an  u n d erstan d in g  of the fu n ctio n in g and cap acity  o f the  
h u m an  body.’16 B ut C ross ‘h as n o  qualifications or exp erien ce  
in b io m e ch a n ics ’. 17 T his w ou ld  h ave p reclu d ed  ad m ission  
u n d e r s 7 9 ( l ) .  O n  this p oin t, M cC lellan  CJ at C L  d rew  u p o n  
rem ark s by G leeson  CJ in HG v The Queen: ‘E xp erts  w h o  
ven tu re  “o p in ion s”, (som etim es m erely  th eir ow n  in ference  
of fact), ou tside th eir field of specialised  know ledge

m ay invest th ose op in ion s w ith  a 
sp u rio u s ap p earan ce  of authority, and  
legitim ate p rocesses of fact-finding  
m ay be su b v erted .’18 

T h e CCAs p rim ary  focus w as on  
th e question able value of C ross’s 
exp erim en ts  and w h eth er their  
ad m ission  co u ld  have cau sed  the trial 
to  m iscarry .19 U ltim ately, M cC lellan  CJ 
at C L  co n clu d e d  th at w h eth er Byrne  
‘vo lu n tarily  fell o r w as th row n  can n o t  
be d eterm in ed  from  the exp ert  
evid en ce  . . .  I am  n o t persuad ed  
b ey o n d  reason ab le d ou b t th at she did  
n o t take h e r ow n  life.’20 

C ro ss’s ev id en ce w as p rob lem atic  
in  a n u m b e r of resp ects. Essentially, 
C ross claim ed  th at it w as n o t possible  
for B yrne to have ru n  at a sufficient 
speed  to h ave travelled  from  the  
lau n ch  p oin t to the lan din g p oin t, 
b u t it w as possible for the accu sed  to  
have th row n  h er th ere. O ne difficulty  
w ith  these co n clu sio n s  w as C ross’s 
co n tested  assu m p tion s regard ing the  
lo cation  and  n atu re o f the lau nch  
p o in t,21 the n atu re  o f the throw ,22 and  

the lo cation  of the lan din g p o in t.23
M ore seriously, even  if his assu m p tion s on  these p oin ts  

w ere c o rre c t, C ro ss ’s exp erim en ts , p articu larly  on  the spear  
th row  actio n , suffered fatal m eth o d o lo g ical lim itations -  the  
exp erim en ts  w ere co n d u cte d  in ‘ideal co n d itio n s’ w h ich  bore  
n o resem b lan ce to  the ‘real co n d itio n s’.24 

‘T he tests carried  o u t b y A /P rof C ross w ere all co n d u cte d  
in daylight and  in con d itio n s w h ere n on e of the  
p articip an ts  h ad  reason  to fear for th eir s a fe ty ... If M s 
B yrne w as co n scio u s  at the tim e she w ou ld  u n d ou b ted ly  
have stru ggled  to  resist being th ro w n ... All of the exp erts  
agreed  th at a stru gglin g p erso n  w ou ld  be m o re  difficult to  
throw ... [N jo effective exp erim en ts  w ere d one to ascertain  
w h eth er an  u n co n scio u s  M s B yrne co u ld  have been  
th row n  the required  d istan ce .25

The co n seq u en ce  is that alth ou gh  the exp erim en ts  
d on e b y A /P rof C ross m ay  su p p o rt a co n clu sio n  that 
a co m p lian t an d  co n scio u s  w o m an  co u ld  have been  
th row n  the n ecessary  d istan ce , his w o rk  d oes n o t allow  
any co n clu sio n  th at the ap p lican t co u ld  have th row n  an  
u n co n scio u s  o r in cap acitated  w o m an  [to the assu m ed  
lan din g s p o t] .’26

O n  ap peal, ‘fresh ev id en ce’ raised  o th er seriou s co n ce rn s  
regard ing C ro ss’s evid en ce and  his b eh av iou r m o re  broadly. 
Based on  C ro ss’s ow n version  o f even ts, as reco u n ted  in his 
b o o k , Evidence for Murder: How Physics Convicted A Killer,27 
an d  a p u b lic lectu re  w ith  the sam e title, M cC lellan  CJ at C L  
observed :

‘A /P rof C ross to o k  u p o n  h im self the role of in vestigator 
and  b ecam e an  active p articip an t in attem p tin g  to prove  
that the ap p lican t h ad  co m m itted  m u rd er. R ather th an

These cases 
highlight endemic 

weaknesses in 
legal practice 

and widespread 
problems w ith 
many types of 

forensic science 
and medicine. Has 
the CCA effectively 

reduced the risk 
of expert evidence 

causing further 
miscarriages of 

justice?
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FOCUS ON CRIMINAL LAW

rem ain in g  im partial to the o u tco m e and offering his 
in d ep en d en t exp ertise  to assist the C o u rt he form ed the 
view  from  speak ing w ith som e p olice and M r Byrne and  
from  his ow n  assessm ent of the circu m stan ces  that the 
ap p lican t w as guilty and it w as his task to assist in proving  
his gu ilt.’28

M cC lellan  CJ at C L  co n clu d ed : ‘this is n o t the role of 
an ex p e rt in a crim in al trial and d em on strates  active  
in volv em en t in the decision  to p rosecu te  and a high level of 
p artiality  again st the a p p lican t.’29 

M cC lellan  CJ at C L  found that C ross failed to adhere  
to the responsibilities of an exp ert w itness as exp lained  
in The Ikarian Reefer30 and the C ode of C o n d u ct in the 
S uprem e C o u rt R u les.31 W ith o u t exp ressin g  a co n clu d ed  
view, M cC lellan  CJ at C L  held that an exp ert w itness’s 
failure to co m p ly  w ith  the relevant obligations probably  
did n ot ren d er the op in ion  in adm issible .32 N evertheless, it 
red u ces the value of the evid en ce: ‘ [H ]is opinion  on any  
co n trov ersial m a tte r has m inim al if any w eig h t.’33 M oreover, 
this d im in ish ed  w eight cou ld  lead to the exclu sion  of the 
evid en ce u n d e r s s l 3 5  or 1 3 7  of the Evidence Act.34

G ilh a m  v R
In 1 9 9 3 ,  Jeffrey G ilham ’s p aren ts and his old er b roth er  
w ere stabb ed  to death  in the fam ily h om e w h ich , d uring  
or follow ing the stabbings, had been set on  fire. The  
accu se d  w as h om e at the tim e and rep orted  these events to 
em erg en cy  services. He claim ed  that his m o th er had called  
for help  an d  w h en  he arrived his paren ts w ere lying on  
the floor, dead  o r dying, from  stab w ou n d s, and w ere set 
alight by his b roth er. He said that his b ro th er w as there and  
con fessed  to h avin g killed their parents. O n the a ccu se d ’s 
version  he then  lost self-co n tro l, got h old  of the knife and  
stabb ed  his brother.

In 1 9 9 5 ,  the p rosecu tio n  originally accep ted  the accu se d ’s 
plea to the m an slau g h ter of his b ro th e r on  the basis of 
p ro v o catio n . But m ore than  a d ecad e later, the accu sed  w as 
ch arged  an d  con v icted  of m u rd erin g  his p aren ts. Scientific  
and m ed ical evid en ce w as central to the p ro secu tio n  case.

T he p ro secu tio n  called a fire investigator, M unday, to 
p resen t evid en ce  of exp erim en ts  regarding the rate of 
p rogress of the fire. W h ile  there w as n o challenge at trial 
to the fire in vestig ator’s exp erien ce , the adm issibility of the 
e xp erim en ts  w as unsuccessfu lly  challen ged  on the basis that 
th ey failed to rep licate  the tem p eratu re  and ignition  point in 
the ro o m , the carp et and underlay, the floorboards (w h ich  
gave sco p e  for the passage of air b en eath  the c a rp e t), and the 
true co n stitu tio n  of a b od y (PV C  pipes, for exam p le , being  
used  to rep resen t leg s).35 The trial ju d g e ru led  that edited  
vid eos of the exp erim en ts  cou ld  be p u t before the jury, 
to g eth er w ith his d irectio n s as to these sh o rtco m in g s .36 The  
C C A  rem ark ed  that ‘the ju ry  w ere left to do the best they  
co u ld  w ith  a range of exp erim en ts  w h ich  m ay or m ay  not 
have co in cid ed  w ith the events that o c c u rre d ’.37 It co n clu d ed  
that ‘these exp erim en ts  had very  little, if any, probative valu e’ 
and created  ‘a stro n g  prejudicial effect to the a c cu se d ’.38 As 
a co n se q u e n ce , it held that the evid en ce should  have been  
exclu d ed  u n d er s ! 3 7 . 39

T he C C A  regarded  o th er p rosecu tio n  arg u m en ts resting  
u p o n  exp ert evid en ce as far m o re  d isco n certin g , in p articu lar  
ex p e rt evid en ce suggesting sim ilarities betw een  the stab  
w ou n d s from  w h ich  the ju ry  w as asked to infer that the 
three victim s had b een  stabbed  by the sam e p erson  -  
necessarily  the a ccu sed , given his ad m ission  that he had  
stabbed  his b roth er.40 The suggested  sim ilarities related  
m ainly to the n u m b er of stab w o u n d s and th eir location .
T he father, m o th er and b ro th er received  2 7 ,  15  and 17  stab  
w ou n d s respectively, virtually all of w h ich  w ere d irected  
to the front or b ack  of the ch est. T hree m ed ical w itnesses  
testified that, w ith these sim ilarities, the stabbings form ed  a 
‘g rou p in g’ or ‘p atte rn ’.41

At trial, the accu sed  argued w ith  som e success  th at these  
op in ion s ab ou t sim ilarity w ere inadm issible u n d er s 7 9 ( l ) .
T he trial ju d g e agreed  that there w as ‘n o  field of specialised  
k now ledge co n ce rn in g  the ch aracteris tics  of stab w o u n d s’, 
and in stru cted  the w itnesses n o t ‘to offer an op in ion  as to 
the degree of sim ilarity betw een  the grou p ed  w o u n d s’.42 
Rather, the w itnesses w ere asked  sim ply to describ e the 
w ou n d s they had ob served . H ow ever, to varyin g degrees, 
several of the m ed ical w itnesses called by the C row n  
tran sgressed  this ru lin g ,43 and in h er final ad dress to the ju ry  
the p ro se cu to r’s tran sgressions w ere flagrant. N ot on ly  did  
she exaggerate  the ob servations of the ex p e rt w itnesses, but 
she referred  to ‘the degree of sim ilarity’ as ‘e x tra o rd in a ry ’ 
o r ‘rem ark ab le ’, and suggested  it w as ‘in conceivab le that a »

H E L E N  L . C O L E S
MEDICO-LEGAL 

OCCUPATIONAL THERAPIST
(3 3  y ears  m e d ic o -le g a l e x p e r ie n c e )

• A ssessm en t o f  residual fu n ctio n , reh ab ilitation  
p oten tial, em ployability

• H o m e visits/w ork site evalu ation s

•  R eco m m en d atio n  of aids, eq uip m en t and services for 
hom e and work

A ssessm en t following w ork injury, m o to r veh icle  
accid e n t, m ed ical negligen ce, crim inal assault, 
public access injury

A ssessm en t for family c o u rt related  to  special 
m a in ten an ce  needs o f form er spouse or d ep en d an t

A ssessm en t for adm in istrative appeals

A vailability - local, all s ta tes  &  overseas by n eg o tiatio n

W atkins M edical C entre  

2 2 5  W ickham  Terrace, Brisbane  

Tel: (0 7 )  3 8 3 2  2 6 3 0  or (0 7 )  3 8 3 9  6 1 1 7  

Fax: (0 7 )  3 8 3 2  3 1 5 0  

Email: h co lesl@ b ig p o n d .co m

ISSUE 112 PRECEDENT 31

mailto:hcolesl@bigpond.com


FOCUS ON CRIMINAL LAW

Unreliable and speculative 
expert opinions tend to 

be of low probative value, 
whereas the 'mantle of 

expertise' in which they are 
cloaked may lead the jury to 

rely on them nonetheless, 
creating a risk of unfair 

prejudice to the accused.

co in cid en ce  like that cou ld  h a p p e n ’.44 She also asserted  that 
it is ‘really very, very unu su al for one p erson  to be stabbed  
m ore th an  ten tim es’, d escrib in g su ch  a high n u m b er as 
‘overk ill’.45

T he CC A  w as extrem ely  critical of these asp ects  of the  
p ro se cu to r’s address. It w as also critical of the p ro se cu to r’s 
failure to call Professor C o rd n er w h o, at an early p oin t, 
had rep orted  on the ab sence of any exp ertise , em pirical 
or oth erw ise , that cou ld  justify the attrib ution  of any  
significance to the knife w o u n d s.46 His ow n research  on the 
m atter, carried  out for the accu sed  in p rep aration  for the  
ap p eal,47 show ed  that it w as n ot at all unu su al for a h om icid e  
victim  to have m ore th an  ten stab w ou n ds. The p ro secu tio n ’s 
claim  to  the co n tra ry  w as ‘u nsub stantiated  and alm ost 
certain ly  w ro n g ’.48 F u rth er, as the C C A  noted :

‘ [H ]e con clu d ed  that the g rou p in g  of the injuries sustained  
by each  of the d eceased  in the ch est cavity, and their 
relative location  to one an o th er... p laced  th em  w ithin  the 
ran ge of injuries one w ould  e x p e ct of h om icid al deaths  
from  m ultiple stab w ou n d s generally, su ch  th at sim ilarity  
of the kind the C row n  co n ten d ed  for (th at is, a p attern  
of w ou n d s of notable sim ilarity) cou ld  n ot be accu rate ly  
c la im e d ...’49

The C C A  held that the p ro se cu to r’s failure to call C o rd n er  
b reach ed  her obligation to ‘act fairly by en su rin g that the  
C row n  case is presented  w ith fairness to the a c cu se d ’,50 
an obligation  requiring a p ro se cu to r ‘to have the whole of 
the relevant evidence p laced  intelligently before the c o u rt ’.51 
P rosecu tio n  assertions that C o rd n e r w as an unreliable w itness  
w ere held  to be w ithou t fo u n d atio n .52 The ‘m o re  fu n dam ental 
d efect’ in the p ro se cu to r’s decision  n ot to call C o rd n e r w as  
that ‘it w as in p art, exp ressly  b ased  on  the fact that he held  
a different op in ion  from  that ad van ced  by the w itnesses the 
C row n  in tend ed  to call’.53 The C C A  con clu d ed  that ‘ [t]he  
failure to  call P rofessor C o rd n er to give evid en ce that in his 
op in ion  that [the p attern /sim ilarity] analysis lacks a legitim ate  
scientific foundation  co n stitu tes  a m iscarriage of ju s tic e ’.54

O n to p  of this, the C C A  held  that the p ro secu tio n  evid en ce  
regard ing the sup posed  sim ilarity in the stab w o u n d s w as 
inadm issible u n d er s 7 9 ( l ) .  The exp ertise  of the forensic

w itnesses did n o t ex ten d  to ‘the ch aracteristics  o r pattern s of 
stab w o u n d s in m u ltip le  h om icid es ’,55 and this deficit w as not 
m ade up by th eir e x p e rie n ce .56 Even if the op in ion  evidence  
w as adm issible u n d er s 7 9 ( l ) ,  it ought to have b een  exclu d ed  
by virtue of s i 3 7  as ‘its probative value is ou tw eighed  by  
the d an g er of unfair p reju d ice ’.57 In ad dition  to the oth er  
difficulties w ith  this arg u m en t, the C C A  said the p ro se cu to r’s 
ap p ro ach  w as ‘the m o re  egregious’ as there had been  no effort 
to co m p ly  w ith  the co in cid e n ce  rule in ss9 8  and 1 0 1 .58 The  
findings on  s s 7 9 ( l )  and  1 3 7  suggest that the probative value  
req u irem en ts in s 9 8  an d  s lO l w ould  n ot have b een  satisfied.

The final s tran d  of p ro secu tio n  forensic evid en ce w as 
p rovided  by D r L aw ren ce , the forensic p athologist w ho  
p erfo rm ed  the autop sies. He gave evid en ce regarding carb on  
m o n o xid e  (C O ) levels in the b lood  of the victim s. He said  
the levels w ere low  (o r  ‘reason ab le’) for the a ccu se d ’s b roth er  
(6  p er ce n t) , m o th e r (3  p er ce n t) and father (4  p er cen t).
He testified that ‘a level of less than 1 0  per cen t w ould  
be assu m ed  to be that the p erson  had died before the fire 
s tarted ’ and the b ro th e r had ‘n o t inhaled significant am o u n ts  
of sm o k e ’.59 A cco rd in g  to the C o u rt, this w as the ‘m ost 
significant evid en ce persuasive of guilt’.60 ‘D r L aw ren ce’s 
evid en ce that [his b roth er] an d  his parents w ere already dead  
w h en  the fire w as lit effectively ruled out the possibility that 
an yon e o th e r th an  the ap p lican t lit it61 and ‘exclu d es the 
ap p lican t’s a c co u n t as a reasonable h yp othesis con sisten t w ith  
his in n o ce n ce ’.62

H ow ever, ‘new  ev id en ce ’ obtained  by the a ccu sed  for the 
appeal suggested  that the b ro th er -  and the paren ts -  w ere  
alive w hile the fire w as b urnin g. M ore specialised  exp ert  
evid en ce exp lained  that the n orm al range of C O  in adults is 
0 .4  p er ce n t to 1 .4  p er cen t an d  that the d eceased  ‘m u st of 
n ecessity  have recen tly  taken u p  the additional C O  load from  
an e x o g e n o u s so u rce ’.63 The b ro th e r’s levels, in particu lar, 
w ere co n sisten t w ith  him  being alive for 2 - 4  m in u tes  
w hile the fire b u rn e d .64 This evid en ce w as u nchallen ged  
by the p ro secu tio n . O n  the ap peal, Law rence accep ted  the  
co rre ctn e ss  of the new  evid en ce. He testified: ‘I d o n ’t... 
m o stly  see live p eo p le ’65 and  ‘co n ced ed  that he w as not 
ad eq u ately  qualified to offer an  exp ert opinion  ab ou t the  
significance of a level of ca rb o n  m o n o xid e betw een  zero  and  
1 0  p er c e n t’.66 L aw ren ce  co n ce d e d  that he failed to d isclose  
his lim ited  e x p e rtise .67

T he new  u n d isp u ted  evid en ce on C O  did n ot rule out 
the a c cu se d ’s guilt, but it w as con sisten t w ith his version  
of even ts an d  in co n sisten t w ith  the m an n er in w h ich  the 
p ro secu tio n  had ru n  its case.

T he C C A  w as u n an im o u s in u ph old ing G ilham ’s appeal. 
The co u rt q u ash ed  G ilham ’s co n v ictio n  and, by a m ajority, 
ord ered  th at a verdict of acq u itted  be entered.

DISCUSSION
T hese cases highlight en d em ic w eaknesses in legal p ractice  
and w id esp read  p rob lem s w ith  m any types of forensic scien ce  
and m ed icin e . In each  case , the accu sed  was co n v icted  on  
the basis of e x p e rt evid en ce that was sub seq u ently  found to  
be seriou sly  flawed. W ith o u t the forensic scien ce and m ed ical 
evid en ce , the p ro secu tio n  case w as so w eakened  in tw o cases
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that acquittals w ere en tered , and one m em b er of the C C A  
th o u g h t this ap prop riate  in the third.

H ow  effectively has the C C A  resp on d ed  to these prob lem s?  
W h a t prin cip les have b een  laid dow n  in this series of recen t  
appeals? A nd are these sufficient to significantly re d u ce  the  
risk of exp ert evid en ce cau sin g m iscarriages of ju stice  in  the  
future?

Professional standards
In Wood and  Gilham, the C C A  p laced  em p h asis on  the  
obligation  of the p ro secu to r and forensic scientist to  co m p ly  
w ith  p rescrib ed  stand ard s of co n d u ct, an d  to p resen t the  
p ro secu tio n  case fairly and  impartially. H ow ever, w hile these  
stan d ard s are u n d ou b ted ly  im p ortan t, w ith o u t fu n d am en tal 
in stitu tional reform  to en co u rage m o re  system atic  
co m p lian ce , the cod es are lim ited as a gu aran tee of the  
quality o f evidence. T he co u rt m u st u ltim ately  assess the  
p erfo rm an ce of the exp ert and the value of the evid en ce  for 
itself in the circu m stan ces  of the p articu lar case.

Section 79 and reliability
O ne positive asp ect o f these decisions is th at the c o u rt  
show ed  a prep ared ness to ap p roach  the adm issibility of 
e xp ert evid en ce in a critical and exclu sio n ary  fashion. V arious  
exclu sio n ary  provisions of the Evidence Act w ere em p loy ed , 
m o st centrally  s 7 9 ( l )  (specialised  k n o w led g e), b u t also  

I s l 3 7  (d an g er o f unfair p reju d ice) an d , in one in stan ce ,
I s 9 8  (co in cid en ce  ru le). This exclu sio n ary  attitude m ay  

m ark  a shift from  the laissezfaire ten d en cy  of som e ju d g es  
to ad m it incrim inatin g op in ion  evid en ce and  rely on  the  
efficacy of d irections and  the in herent w isd o m  of the ju ry .68 
E m p irical research  suggests that the jury, even w ith  stro n g  
ju d icia l d irectio n , is ill-equ ip ped  to m ak e due allow an ce  for 
w eak nesses in exp ert ev id en ce .69

T he CCAs m ore critical ap p roach  to forensic scie n ce ,

d raw in g on earlier d ecision s, focuses on  the tw o lim bs of  
s 7 9 ( l ) :  w h eth er the ‘p erson  has specialised  k now ledge based  
on  the p erso n ’s train ing , stu d y  o r e x p erien ce ’, and  w h eth er  
the op in ion  exp ressed  ‘is w holly o r substantially  based on  
th at k n o w led g e’.70

In this resp ect, these d ecision s d o n o t co n stitu te  a radical 
b reak  w ith  trad ition ; ju st a m o re  rigorou s ap plication  of 
the term s of the Evidence Act. In these p articu lar cases, the  
C C A  m an aged  to  u n co v e r and  u n d o  the injustice caused  by  
the flaw ed forensic scien ce  and  m ed icin e , b u t it is u n clear  
w h eth er the C C A  has d on e en ou gh  to avert the risk of sim ilar 
in justices in the future. It is far from  obvious th at trial ju d g es  
will be w illing to  c o n stru ct s 7 9 ( l )  in the n arro w  fashion, o r  
w ill have access  to  the kinds of su p p lem en tary  evidence that 
en abled  the C C A  to question  the ad m ission  an d  probative  
value o f op in ion  evid en ce from  highly qualified w itnesses on  
appeal.

C onsid er, for exam p le , H en n eb erg ’s b o d y -m ap p in g  
evid en ce  in Morgan. T he C C A  exp ressed  ‘c o n ce rn ’ over the  
‘lack  of research  in to the validity, reliability and  erro r rate  
of the p ro cess ’.71 H ow ever, the co u rt th en  distinguished  this 
from  the issue o f adm issibility, w h ich  tu rn ed  u p o n  ‘w h eth er  
he h ad  specialised  know ledge, b eyon d  the reach  of lay 
p eop le, w h ich  he b rou gh t to b ear in arriving at his o p in ion ’.72 
T he c o u rt, w ith  con sid erab le assistance in  this case from  
d efen ce exp ert ev id en ce, w as able to  p erceive a d isju nctu re  
b etw een  H en n eb erg ’s op in ion  and his specialised  an atom ical 
k now ledge. But this m ay be view ed as a fairly easy case, 
given th at the p e rp etra to r in the low -q u ality  im ages w as  
so heavily disguised. F u tu re  cases, con sisten t w ith  Morgan, 
m ay ad m it b o d y -m ap p in g  o r face-m ap p in g  evid en ce -  for 
exam p le , w here the p e rp e tra to r is less disguised, the im age  
m o re clearly  resolved , o r  the analyst, unlike H enneberg , 
u ses ‘tech n o lo g y  su ch  as co m p u terised  en h an cem en t of the  
im ages and  p h o to g rap h ic  su p erim p o sitio n ’.73 In su ch  a case , »
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While uncovering and 
rectifying the injustice in 

these cases, it is unclear 
whether the CCA has done 
enough to avert the risk of 

similar injustices in the future.

an e x p e rt m ay be allow ed to testify that there is sim ilarity or  
even  ‘a high level of an atom ical sim ilarity’, n otw ith stan d in g  
the ab sen ce of any em p irical evid en ce that su ch  techn iqu es  
or assessm ents are reliable.

T he Gilham appeal m ay also be view ed as a fairly easy  
case. A m on g oth er th ings, the C C A  again had the benefit 
of the evid en ce of w itnesses w ith  greater exp ertise . D espite  
the CCAs decision  in Gilham, it is n o t difficult to im agine  
sim ilarly  flawed p rosecu tio n  evid en ce b eing ad m itted  
in future cases. A trial ju d g e m ay readily be persuad ed  
th at an exp erien ced  forensic p athologist has the requisite  
exp ertise  to testify as to p attern s in stab w ou n d s and carb on  
m o n o xid e  levels.74 O n ce again , Gilham d oes n ot require a 
d em on stration  that the e x p e rt’s op in ion s be reliable.

W h ile  in Wood M cC lellan  CJ at C L  carefully scru tin ised  
the reliability of C ross’s ev id en ce , it should  be rem em b ered  
that this w as n ot w ith regard  to its adm issibility, w h ich  was 
not co n tested  at trial or on appeal. Rather, M cC lellan  CJ at 
C L w as d eterm in ing w h eth er the co n v ictio n  w as reason ab le, 
an d  the degree of su p p o rt C ro ss’s evid en ce provided  for the 
p ro secu tio n  case.

Section 137 and reliability
W h ile the recen t C C A  decision s m ay do little to in co rp o rate  
a reliability req u irem en t in to s 7 9 ( l ) ,  the N S W  cases create  
space for such  a con sid eration  in s l 3 7 .  U nreliable and  
speculative exp ert op in ion s tend  to be of low  prob ative  
value, w h ereas the ‘m antle of e xp ertise ’ in w h ich  th ey are 
cloak ed  m ay lead the ju ry  to rely on  th em  n on eth eless, 
creatin g  a risk of unfair preju dice to the accu sed . In b oth  
Wood an d  Gilham, the C C A  held  that the evid en ce of 
p ro secu tio n  exp erts  should  be e x clu d e d , in p art, on  the  
basis of its lack  of reliability. In Wood, M cC lellan  CJ at 
C L suggested  that s i 3 7  m ay lead to exclu sio n  w h ere the  
reliability and probative value of evid en ce is called  into  
q uestion  by the e x p e rt’s partiality  against the accu sed  or  
o th er b reach es of the e x p e rt’s cod e of c o n d u c t .75 In Gilham, 
it w as held that the fire exp erim en ts  should  have b een  
e x clu d e d  b ecause there w as n o evid en ce that the con d itio n s  
of the exp erim en ts  resem bled  that of the actual fire. O n  the 
basis of these recen t d ecision s, there m ay be greater sco p e  
for a co u rt to question  the value of a b od y  of know ledge or 
field of exp ertise  u n d er s l 3 7  than  u n d er s 7 9 .

T h ere are, how ever, tw o p rob lem s w ith relying on  s l 3 7  
rath er than s 7 9 ( l ) .  F irst, it shifts the b u rd en  of addressing  
prob ative value (an d  reliability) from  the p ro secu tio n  to  the

d efen ce. This seem s in ap p ro p riate  b ecau se relative to the 
a ccu se d , the p ro secu tio n  is a w ell-resou rced  repeat player, 
an d  the exp ertise  that the p ro secu tio n  seeks to rely on  is 
often  develop ed  in -house -  w ithin  police or o th er state  
lab oratories. The accu sed  will often lack  the resou rces and  
access  to test the exp ertise  relied on by the p ro se cu tio n .76

Secondly, for exclu sion  u n d er s i 3 7  it is not en ou gh  
th at the evid en ce has low  reliability and probative value.
T he accu sed  m u st establish  that the probative value is 
ou tw eigh ed  by the risk of unfair p reju dice. O n these three  
o cca sio n s , the C C A  w as sensitive to the ‘m antle of exp ertise ’ 
o r ‘w hite c o a t’ effect,77 and  the risk of fact-finding b eing  
su b verted  by the ‘spu rious ap p earan ce  of au th o rity ’.78 M ore 
com m on ly, how ever, co u rts  have tru sted  that ju ries, w ith  the  
assistan ce of ju d icial d irectio n , will be able to ap p reciate  any  
sh o rtco m in g s  in the e x p e rts  evid en ce.

More reliable expert opinions?
Morgan, Wood an d  Gilham, a lon g w ith  the High C o u rt’s 
recen t Dasreej Pty Ltd v Hawchar d ecision , affirm that 
adm issibility is to be d eterm in ed  strictly  in acco rd a n ce  
w ith  the tw o lim bs of s 7 9 ( l ) . 79 T his m ay provide sco p e  for 
the reliability of the ex p e rt op in ion  to be con sid ered  by  
em p h asisin g  the obligation  on the exp ert to exp lain  exactly  
how  the op in ion  follow s from  the specialised k n o w led g e.80 
To this ex ten t, recen t decision s from  the CCA  and the High  
C o u rt are con sisten t w ith  earlier s 7 9  ju risp ru d en ce, although  
th ey ap p ear to signal a d ep artu re  from  the earlier, m o re  
a cco m m o d a tin g  ap p roach  in crim in al p roceed in g s.81

T he d em an d s p laced on  forensic scien ce and m ed icin e by  
this m o re  stringen t ap p ro ach  to s 7 9 ( l )  are n ot, how ever, 
p articu larly  on ero u s an d  only in d irectly  focus a tten tio n  on  
the fun dam ental q uestion  of w h eth er techniques and  
op in ion s are reliable -  th at is, can  the exp ert do w h at is 
cla im ed , how  accu rate  are they, and how  do we k now ? To 
that ex te n t, o u r adm issibility ju risp ru d en ce  rem ains w eak ; it 
is op en  to in consisten t in terp reta tio n s depen d in g on  how  
ju d g es  u n d erstan d  fields of know ledge and in terp ret the 
significance of exp erien ce . This ap p ro ach  p erp etu ates  
p ra ctice s  that are at od d s w ith  the advice of leading scientific  
o rgan isatio n s.82 A nd, in this regard , A ustralian ju risp ru d en ce  
rem ain s out of step w ith  reform s in the U nited  States, 
C an ad a, and the English  Law  C o m m issio n s  recen t 
re co m m e n d a tio n s , w h ich  direct exp licit atten tion  to 
reliability.83 ■

Notes: 1 [2011] N SW C C A 257. 2 [2012] N S W C C A 21.
3 [2012] N SW C C A 131. 4 It is im p o rta n t to  em phasise  th a t m any 
areas o f fo rens ic  sc ience and m ed ic ine , particu la rly  e m e rg ing  
techn iques , have never been eva lua ted ; see National Research 
C ouncil, S tre n g th e n in g  F o re n s ic  S c ie n c e  in  th e  U n ite d  S ta te s :
A  P a th  F o rw a rd  (W ashing ton , DC: N ationa l A cadem ies Press,
2009). Even apparen tly  sound  techn iques , such as la ten t f in g e rp r in t 
ev idence, have been su b je c ted  to  a u tho rita tive  c ritique  w ith  
in s is te n ce  on the  need to  es tab lish  a research base, deve lop  
em p ir ica lly  based standards, and re fo rm  th e  w ay op in ions are 
exp ressed  in co u rts  and reports . See, fo r exam ple, E xpert W ork ing  
G roup on Hum an Factors in La ten t Print Analysis, L a te n t  p r in t  
e x a m in a t io n  a n d  h u m a n  fa c to rs :  im p ro v in g  th e  p ra c t ic e  th ro u g h  a 
s y s te m s  a p p ro a c h  (W ashing ton , DC, National In s titu te  o f S tandards 
and Technology, National In s titu te  o f Justice , 2012); A  C am pbell,
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The f in g e rp r in t  in q u iry  re p o r t  (Edinburgh, Scotland: APS G roup 
Scotland, 2011). 5 M organ at [74], A t trial, th e  p ro fesso r used Latin 
te rm s, o ften  spe lling  th e m  fo r tran sc rip tio n  and the  ju ro rs . W ith  
an Aborig ina l person in th e  dock, he ind ica ted  th a t th e  s im ila rities  
he pu rpo rted  to  id e n tify  w e re  co m m o n  am ong  Ind igenous 
Austra lians, at [80]. 6 M o rg a n  at [76], [121], 7 M o rg a n  at [108H 109]. 
H enneberg 's  ca lcu la tions departed  fro m  an agreed s ta te m e n t 
p repared w ith  a de fence  sc ie n tis t and w e re  co n tes te d  by the  
de fence : at [110H114], 8 [2006] N SW C C A  167, (2006) 65 NSW LR 
681. 9 M o rg a n  at [118], [121], A lth o u g h  th e  use o f 'h igh ' w o u ld  
seem  to  m ove beyond m ere  d e scrip tio n  o f s im ila rities .
10 M o rg a n  at [127], H idden J c ite s  Tang  w h e re  body-m apping  
w as  characte rised  by th e  C h ie f Ju s tice  as an area o f specia lised  
kno w le d g e  qua lita tive ly  d iffe re n t fro m  facial m app ing , even though  
th e  d is tin c tio n  b e tw e e n  th e m  is fa r fro m  obvious. M oreover, in 
Tang, th e  C hie f Jus tice  d re w  upon th e  co m m o n  law  co n ce p t o f 
a d  h o c  e x p e r t  to  fa c ilita te  adm iss ion  o f th e  expert's  op in ion . See
G Edm ond & M  San Roque, 'Q uas i-jus tice : Ad hoc expe rtise  and 
id e n tifica tion  ev idence ' (2009) 33 C rim in a l L a w  J o u rn a l 8.
11 M o rg a n  at [ 138]-[ 139]. 12 G Edm ond &  R Kem p, 'Saving 
face? Body m app ing  do w n  u n d e r' [2012] C rim in a l L a w  R e v ie w  
(fo rthcom ing). 13 M o rg a n  at [150], 14 W o o d  at [48],
15 W o o d  at [467], 16 W o o d  a t  [466], 17 W o o d  at [468],
18 [1999] HCA 2; (1999) 197 CLR 414 at [44] quo ted  in W o o d  at 
[466], 19 W o o d  at [461], [534] 20 W o o d  at [386], [387],
21 W o o d  at [492], 22 W o o d  at [319], [320], 23 W o o d  at [317],
24 W o o d  at [279], [488], 25 W o o d  at [2 7 5H 27 7 ]; see also at [476]- 
[488], 26 W o o d  a t [488]. 27 R Cross, E v id e n c e  fo r  M u rd e r :  H o w  
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A s s u ra n c e  C o L td  (The Ik a r ia n  R e e fe r) [1993] 2 L loyd 's Rep 68.
31 Schedule  7 to  th e  U n ifo rm  C iv il P ro c e d u re  R u le s  2005.
32 W o o d  at [728], 33 W o o d  at [730], [758] 34 W o o d  at [729],
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