
By Bil l  Potts

GUILTY PLEAS
-  the art and the science

Advice for young practitioners

Guilty pleas are integral cogs that keep our criminal justice 
system moving.This is supported by the fact that 'most 
criminal defendants plead guilty and do not contest the 
charges at trial'.1 Defendants plead guilty for a variety 
of reasons -  to get the best discount, because they are 
remorseful, because of a strong case against them, a simple 
desire to get the case 'over and done with', to save time and 
costs or to protect the real offender.2 While this decision 
is ultimately the client's, they are 'heavily influenced and 
guided by the advice they receive and shaped by the 
expectations and agenda set which are mediated by their 
advisers'.3

Given the high prevalence of guilty pleas, it is important to 
know how to present them well. »  .
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'Man the living creature, the creating individual, is 
always more important than any established style 
or system'4
You m ay  have secu red  a fantastic resu lt for a clien t last 
w eek , b ut w h en  y o u r n ew  clien t w alks in w ith  a n ew  case, 
d o n ’t assu m e you  have m astered  the p rocess. It is im p o rtan t  
to get to k n o w  y o u r clien t. Y our aim  is to  m ak e th em , as an  
individual, stan d  ou t to the co u rt. D o n o t let th em  blend  
in w ith  the 3 0  o th er guilty p leas th at m o rn in g ! In y o u r  
interview , y o u  have to  dig in to  th eir p erson al life an d  find 
th e co m p ellin g  feature of th eir circu m sta n ce s  -  th ere is 
alw ays som eth in g . Start w ith  the basics -  th eir ed u cation , 
w o rk  h isto ry  and  fam ily circu m stan ces . D iscu ssion s ab ou t 
th ese can  often  reveal oth erw ise h id d en  details that m ay  
m ak e a b ig difference to y o u r guilty plea.

'If you do not know how to ask the right question, 
you discover nothing'5
As law yers, w e are req u ired  to  step  b a ck  from  the issues  
an d  loo k  at the b igger p ictu re . W e need  to be acu tely  
aw are of the sm allest details. W e often  greet o u r clients  
an d  ask  h ow  they are , b u t d o w e alw ays listen  carefully  
to th eir resp on se? C o u rt is p art of a daily routin e for 
m an y  of us an d  it is easy to  forget ju s t h o w  intim idatin g  
the w hole p ro cess  is for the clien t and  th eir family. T he  
final co u rt date  is on e of the biggest days o f y o u r clien t’s 
life. O ften  it has been  all they co u ld  th ink  ab ou t for the  
last few m o n th s. So it is im p o rtan t th at you  give y o u r  
clien ts  every  op p o rtu n ity  to  tell yo u  h o w  th ey really feel. 
H ave they b een  sleeping prop erly? Is the case cau sin g  
difficulties at h om e? In ap p rop riate  cases, invite th em  
to access  a cou n sellor, so m eo n e ou tside th eir su p p o rt  
n etw o rk  w h o can  listen  objectively. M ake th em  feel 
com fortab le  w ith  the idea.

O n e of the key tools in gettin g y o u r clien t to o p en  up  
ab o u t p rob lem s th ey are facing is to  build  a rap p o rt w ith  
th em . S om etim es th ere is an  u n d erly in g m en tal illness 
th at co n trib u ted  to the offending behaviour. T he client 
th em selves m ay  n o t be aw are o f th is, so ask th e right 
q uestion s an d  involve a p sy ch olo gist o r  p sy ch iatrist if you  
th in k  it is necessary.

P re -sen ten ce  rep orts  are often  e x trem ely  valuable  
(p articu larly  in m o re  seriou s m atters). T h ese rep orts  can  
provide the ju d g e w ith  significant assistance and  ‘p acify the  
lingering u nease felt b y legal professionals th at the everyd ay  
su m m a ry  co u rt p rocesses m ay  be too  ab ru p t, ab stract 
an d  im p erso n al’.6 T h ey  can  p rovide stro n g  m itigation  in  
circu m sta n ce s  w here th ey identify a m en tal h ealth  issue  
asso ciated  w ith  the offending behaviour. K eep in m in d  they  
ca n  be costly  and take tim e to p rep are , b u t th ey m ay  offer 
m itigation .

'You don't get what you deserve, you get what you 
negotiate'7
T h ere  is n o  form al plea b argain in g p ro ced u re  in A ustralia8 
b u t n egotiations often  o ccu r. T h e  m o st frequent type  
of p lea bargaining in  A ustralia is d iscu ssio n  b etw een  
defen ce and  p ro secu tio n  resu ltin g in a charge re d u ctio n .’9
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A cco rd in g  to research  co n d u cte d  b y R oach  A nleu  
an d  M ack , ‘A ustralian  law yers em phasise th at plea 
n egotiatio n s are ap p rop riate  and  legitim ate aspects cf 
legal w o rk , n o t u n eth ical, coercive  and u n ju st’.10 Inched, 
th ere are quite legitim ate reason s for n egotiating with the  
p ro secu tio n . O u r co u rt system  in Q u eensland  now  h vites  
n egotiatio n s th rou gh  the case con feren cin g  p rocess. These 
d iscu ssio n s are useful in circu m stan ces  w here ‘there is 
insufficient evid en ce to  p ro ceed  on  a certain  charge’11 
o r  w h ere there is p erh ap s a less serious charge open to  
the p rosecu to r. T here is also ro o m  for a m o re  informal 
a p p ro a ch  to ad dress less significant issues. Som etim es 
th ere m ay  be a slight e rro r  in the police facts o r one 
p articu lar ob jection able sen ten ce  th at w ould  see the 
m ag istrate  im p ose a h arsh er p enalty  -  this can  be avoided  
on  som e occasio n s  by sim p ly  exp lainin g the situation to  
the p ro se cu to r an d  asking th em  to  read over those parts.
T h e resu lts can  serve y o u r clien t w ell, decreasin g the 
lik elih ood  of m o re  seriou s penalties.

Guilty plea instructions
N ever ov erlo ok  the im p o rtan ce  of guilty plea instructions  
an d  en su rin g  th at a clien t u n d erstan d s the effects of their 
d ecision . W h e re v e r possible, w rite detailed  guilty plea 
in stru ctio n s  for y o u r c lien t and  send  th em  to  the client in  
ad van ce . A llow  the clien t p lenty of tim e to read  and co n sid er  
th eir co n te n ts , before signing anything. In circum stances  
w h ere  th at is n ot possible, ask the client to b rin g  a friend or  
su p p o rt p erso n  w ith  th em . Give y o u r client the opportunity  
to  ask  an y question s th ey m ay  have. D iscuss the com ents of  
the in stru ctio n s, to  en su re th at they u nd erstand .

R em em b er, it is on ly  a good  guilty plea if it w as in the best 
in terests of the clien t to  m ake a guilty plea. It is im portant 
to recog n ise  the variou s p ressu res defendants face to en ter  
guilty  p leas at the earliest possible op p ortu n ity .12 Som etim es 
yo u  will k n o w  th at a guilty plea is the best m o ve :or yo u r  
clien t. You can  p rovide y o u r ‘stro n g  ad vice’, b ut it m ust be 
cle a r ‘th at the clien t has co m p lete  freedom  o f choice and th at 
the responsibility  for the plea is the clien t’s’.13

'Confidence is contagious. So is lack of 
confidence.'14
Be co n fid en t -  if yo u  aren ’t, the im p act of w h at ycu have to  
say will be dim inished  and  the clien t will n o t have faith in  
y o u . But d o n ’t be too  con fid en t -  this can  alienate the b en ch . 
‘C o n fid en ce  should  alw ays be acco m p an ied  b y  courtesy  
an d  u n p reten tiou sn ess. C onfiden ce should  n o t easily be  
a b a n d o n e d .’15 It is im p o rtan t to  be assertive w ith  p u r  
arg u m en t, and  p u sh  for w h at yo u  w an t, b u t also D realise 
w h en  yo u  n eed  to give u p  on  th at p oin t and move along. As 
J  L  G lissan Q C  said , ‘T h e co u rag e to  persist in a dfficult case  
is im p o rta n t’ b ut ‘endless rep etition  brings n o  reward b u t 
loss of in terest an d  th en  loss of tem p er in the heaier’.16

'By failing to prepare, you are preparing to fail'17
K now  y o u r ju d g e. T his k now ledge co m es from  experience  
an d  listening to o th er m atters  w hile you  are w aitirg  in co u rt.

K now  the law. You n eed  to u n d erstan d  the factors that
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the co u rt can  take in to  acco u n t in m ak in g its d ecision  and  
address th em . T hese can  be found in the legislation and  
case law.

K now  y o u r case. You m u st ap p reciate  w here it fits on  
the scale of offending b eh av iou r so you d o n ’t ask the co u rt  
for an o u trag eo u s result. If the ju d g e is losing his or her 
p atience and  you k n o w  y o u r case, you can  sh o rten  yo u r  
subm ission  and ad dress the key p oin ts quickly.

K now  y o u r client. It often helps to k now  the little details, 
like w here th ey w ork. The ju d g e can  often test you. It is 
also im p ortan t to k n o w  w h at th ey are w illing to do if, for 
exam p le , co m m u n ity  service is offered.

K now  w h at the p ro secu tio n  w ants. It can  be very  helpful 
to speak to the p ro se cu to r and ask w h at p enalty  they are 
seeking. Are there any surprises? Being polite and h aving a 
ch at can  m ake a big difference w hen  you  are u ltim ately on  
y o u r feet. It m ay also help  to give th em  a w arn in g  if you are 
asking for so m eth in g  ou t of the ordinary.

'...advocacy is the 'art of persuasion' which in 
turn depends on the communication skills of the 
advocate...'18
H ere are som e quick  ad v o cacy  tips taken  from  Ja m e s Glissan  
Q C s  ‘A d v ocacy  in P ra c tice ’:
• ‘O ne rule that should  never be violated  is that u n d er all 

c ircu m stan ces  the ad vocate  should  keep co o l, and not lose  
his or h er tem p er on  any a c c o u n t.’19

• ‘A clear, d istin ct and in terestin g voice is m o re  than an 
asset to an  ad vocate : it is essen tial.’20

• U se sim p le, clear an d  direct lan gu age.21
• ‘Be attentive to the au d ien ce to en su re that you are going  

slow ly en ou gh  to drive y o u r point h om e and yet not so 
slow ly as to be te d io u s.’22

• ‘G ood d iction  and a carry in g  (th ou gh  not necessarily  lou d ) 
voice is of the essen ce , as is variation  of p itch  and tone  
effective to highlight certain  a sp e cts .’23

• M ost im portantly , recognise the ‘great dangers presented  
by detailed  n otes and scrip ts  . . .  th ey  d istract from  the 
vital tasks of co m m u n ica tio n  and ob serv atio n ’ -  if you  are 
lookin g at yo u r p ap ers, you  will m iss key reaction s from  
the ju d g e .24

'Sentencing is an attempt to juggle objects of 
various sizes while walking a tightrope which is 
being shaken at both ends'25
S enten cin g is essentially the responsibility  of b alan cin g the  
in terests of the com m un ity , the a ccu sed , the v ictim  and  
their fam ilies w ithin  the fram ew ork  of the law .26 As one  
Q u eensland  ju d g e quite su ccin ctly  stated , ‘the b alance is 
easier said th an  d o n e’.27 It is im p o rtan t to be aw are of the  
factors and guidelines that ju d g es are required  to take into  
a c co u n t; these are set ou t in the legislation.

‘S en ten cin g  guidelines seek to strike a balance betw een  
d iscre tio n ary  co n sid eratio n s . . .  and the need  for reasonable  
co n sisten cy  in the ad m in istratio n  of crim in al ju s tic e .’28 
Ju d g es  are individuals and place different w eight on  the  
relevant factors. Y our jo b  is to p resent the best possible  
sub m ission  and p ersuad e th em  to side w ith  you.

C o m p arative  sen ten ces can  p rovide gu id ance and m ake  
b oth  the legal rep resen tativ e ’s and the ju dge’s jo b s  a lot 
easier. T h ey have been  identified as ‘the ch ief m ech an ism  
of m axim isin g  co n siste n cy ’.29 It is often useful to com p ile  
a table of com p arativ e  sen ten ces that can  be h and ed  to 
the co u rt and the p rosecu tio n . W h e n  in terview in g 31  
judges of the Q u eensland  S uprem e and D istrict C o u rts, 
G eraldine M ackenzie found th at ‘generally  speaking, 
the ju d g es  ten ded  to rely on  co u n sel’s sub m issions to 
establish  the ap p rop riate  range of sen ten ces, and saw  
co u n se l’s sub m issions as fairly c ru cia l’.30 As highlighted  
by Eric C olvin , co m p arativ e  sen ten ces can  be used to 
su p p o rt sim ilar sen ten ces or to justify  h igh er or low er 
s e n te n ce s .31

'Right actions in the future are the best apologies 
for bad actions in the past'32
O ne of the best w ays to achieve a great o u tco m e is 
to p lace y o u r clien t before the co u rt w ith evid en ce of 
rem orse . As M ack  and R oach  A nleu highlighted, ‘the 
guilty plea has lon g been  recog n ised  as a factor that 
can  m itigate a sen ten ce  w h en  it in dicates rem orse  o r a 
genuine desire to avoid  fu rther h arm  to a v ictim  caused  
by a co n tested  trial’.33 It is im p o rtan t to note  ‘that som e  
A ustralian  legislatures have ch o sen  to separate  rem orse »
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from  the m ere fact of a plea of guilty, and have afforded  
th em  separate status in the list of factors w h ich  a 
sen ten cin g  ju d g e is required  to co n sid e r’.34

A sim ple ‘so rry ’ w o n ’t cu t it. If y o u r clien t is genuinely  
rem orsefu l and does n ot in tend  to co m e b ack  before the 
c o u rt, these points need to be firm ly established. You can  
in form  the co u rt of the price the client has already paid -  
have they lost their jo b  becau se of this ch arge , had to pay  
co m p en satio n  for the d am age o r had to p ay a driver to get 
th em  to w ork  each  day? C o n sid er the em b arrassm en t they  
have faced telling their friends or loved ones and asking for 
c h a ra cte r  references. You can  also go one step  further by  
en su rin g  that they co m p lete  relevant rehabilitative cou rses. 
D oes the offence involve an ger m an agem en t issues, alcohol 
or d ru g  abuse? E n cou rag e yo u r client to co m p lete  suitable  
co u rses, asking th em  to take n otes of w hat they have learnt 
and en sure you obtain  a letter or certificate con firm ing their 
atten d an ce . Speak to y o u r client ab ou t th eir im pression  
of the p rog ram  and w h at they learnt. This often  reveals 
pow erful m aterial for y o u r subm issions.

Timing is everything
The fact a guilty plea has been  en tered  m u st be taken into  
a cco u n t an d  the co u rt m ay red u ce the sen ten ce  it w ould  
oth erw ise have im p osed . Law yers face the task  of b alancing  
the earliest possible guilty plea and p lacin g the client in 
the best possible p osition . B oth  ‘legislation and case law  
in dicate that a p rom p t plea will a ttract a m o re  substantial 
d iscou n t than  a late p lea’.35 W h ile  tim ing will affect the 
d isco u n t, in circu m stan ces  w here the plea w as delayed  
b ecau se of a ‘genuine dispute as to certain  ch arg es ’ the 
d iscou n t is not lo st.36

'Good is not good, where better is expected'37
If yo u  follow all the advice above, you  are likely to end  
up w ith  a great guilty plea o u tco m e. H ow ever, unless  
y o u r clien t understands it is a great o u tco m e , th ey will 
leave unim pressed  and u naw are of y o u r ach iev em en ts. So 
m ake sure you set y o u r clien t’s exp ecta tio n s  and discuss  
all possible ou tco m es. Explain  the full p enalty  range, give 
them  y o u r view  as to w here they sit, but exp lain  that 
h igh er penalties are still possible. The last th in g  you w ant 
is y o u r client co m in g  to co u rt e x p ectin g  to receive a fine 
and leaving in handcuffs. Let th em  k now  th at ju d g es m ay  
place m ore w eight on  the negative asp ects  of th eir case. 
E nsure that they are aw are that the co u rses m itigate the 
penalty but do not rem ove it altogether. A fter co u rt, it is 
critical that you take the client an d  any su p p o rt p erson  
aside to explain  how  co u rt w en t -  w h at b attles you  faced, 
w hat victories w ere secu red  and the overall result.

All of this advice should  n o t o v ersh ad ow  the m ost 
im p o rtan t feature of a guilty plea -  you  are d ealing w ith  
people. W h e th e r it be yo u r clien t, the p ro secu to r, the judge  
and in som e cases the co m p lain an t, y o u r k now ledge of 
their n eeds and in terests m u st inform  every step  you  take. 
The law  m ay  seem  m ech an ical at tim es, b ut one should  

n ever lose sight of its h u m an  co m p o n en ts . ■
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