
Disclosure and Consequences 
of Non-Compliance By Phi l l ipa Alexander

The Legal Services Council has amended the Legal 
Profession Uniform General Rules 2015 (NSW) 
by the inclusion of a new Rule 72A.1 In effect, the 
Rule provides that s178(1) and (2) Legal Profession 
Uniform Law (NSW) (the Uniform Law) does not 

apply where the relevant authority, a costs assessor, a court or a 
tribunal is satisfied that:
(a)  the law practice took reasonable steps to comply with 

the disclosure obligations of Pt 4.3 Uniform Law before 
becoming aware of the contravention; and

(b)  the law practice, no later than 14 days after the date on 
which it became aware of the contravention, rectified the 
contravention, as far as practicable, by providing the client 
with the necessary information required to be disclosed 
under Div 3 of Pt 4.3 Uniform Law (including, where 
relevant, a costs estimate or revised estimate); and

(c)  the contravention was not substantial and it would not 
be reasonable to expect that the client would have made a 
different decision in any relevant respect.

The Rule is timely and provides a way in which the significant 
consequences of non-disclosure prescribed by s178, such 
as the costs agreement being void,2 may not be invoked, 
particularly where there has been minor technical non-
compliance which has not affected the client’s decision to 
continue to instruct the law practice. The Rule also allows for 
a law practice to update the estimate within 14 days from the 
date of becoming aware that an estimate has been exceeded.

The requirement for the client to establish that a different 
decision would have been made had the non-disclosure not 
occurred was recently considered in Burrell Solicitors Pty Ltd 
& Anor v Reavill Farm Pty Ltd & Ors.3 The solicitors were 
retained by the clients to act in relation to two proceedings 
in the Land and Environment Court (LEC). The costs were 
partly paid in the sum of $358,247.34 and, on assessment, 
the costs assessor determined that further amounts of 
$185,400.86 for counsel’s fees and $345,832.37 for solicitors’ 
fees were payable. As a consequence of the non-disclosure, 
these amounts included a reduction of 5 per cent of the costs 
pursuant to s317(4) Legal Profession Act 2004 (NSW) (LPA) 
and the setting aside of the solicitors’ costs agreement. An 
appeal from this determination was dismissed by the Review 
Panel and judgment was entered in favour of the solicitors for 
$188,005.11 and $349,302.42.

In proceedings by the solicitors for a declaration that 
there was a binding and enforceable agreement as to the 
payment of legal costs, the clients brought a cross-claim 
claiming that they were induced to retain the solicitors by 
misrepresentations as to the likely costs. The solicitors claimed 
there was a reasonable basis for the initial estimates being 
$8,500 to $10,000 plus GST for professional costs assuming a 
hearing of three days in respect of an appeal from a deemed 
refusal by Lismore City Council to modify an existing consent; 
and $4,500 to $6,500 plus GST for the professional costs of 
separate Class 1 proceedings. The clients claimed the total 

costs of both proceedings were in excess of $1.5 million. The 
solicitors conceded that there had been a failure to comply 
with a statutory duty to provide written updated estimates, but 
denied that the clients had relied upon the estimates provided.

White J found that:4

(a) The clients were induced to retain the solicitors by reason 
of costs estimates for which there was no reasonable basis 
and which were misleading and deceptive.

(b) Mr Burrell did not believe that there was a reasonable basis 
for the estimates provided, which were provided so as to 
secure the clients’ prospective business.

(c) The clients were aware soon after the estimates were 
provided that they were materially wrong and did not rely 
on them in continuing to instruct the solicitors.

(d) The solicitors' failure to provide updated reasonable 
estimates was not only a breach of the LPA but was conduct 
engaged in in trade or commerce that was misleading and 
deceptive or likely to mislead and deceive in contravention 
of the then s42 Fair Trading Act 1987 (NSW) and s52 
Trade Practices Act 1974 (Cth) and, from January 2011, s18 
Australian Consumer Law. The provision of initial estimates 
with no reasonable basis and the failure to provide updated 
estimates was a breach of the solicitors' retainer.

(e) The costs assessor’s determinations were conclusive that 
the amounts for which judgments had been entered 
represented fair and reasonable costs for work done. 

(f) Neither the determinations nor the judgments entered 
pursuant to them created any res judicata, issue estoppel 
or Anshun estoppel that otherwise barred the clients’ 
claims. This was on the basis that the costs assessor’s 
determinations and the judgments depend on the 
operation of s372 LPA. To give rise to a res judicata, issue 
estoppel or Anshun estoppel, some kind of judicial or 
quasi-judicial determination is required.5  

In determining the damages to be awarded, White J considered 
that although the LEC proceedings were unsuccessful, the work 
done was not wholly wasted, given that the clients ultimately 
obtained approval from the Minister for the quarry expansion 
under the then Pt 3A Environmental Planning and Assessment 
Act 1979 (NSW) and the work done in the proceedings was 
relevant to that application. His Honour also held that although 
the clients suffered financial loss as a result of the unsuccessful 
proceedings, that loss was not caused by the unreasonable 
initial costs estimates or the solicitors’ failure to update them.

White J held that the clients were entitled to nominal 
damages for breach of contract in the sum of $20.  

Notes: 1 See the Legal Profession Uniform General Amendment 
(Costs Disclosure) Rule 2016. 2 Legal Profession Uniform Law, 
s178(1)(a). 3 [2016] NSWSC 303 (24 March 2016). 4 Ibid, at [6]. 
5 White J relying on Cachia v Isaacs (1985) 3 NSWLR 366 at 368-9 
and Coshott v Barry [2015] NSWCA 257 (28 August 2015).
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Remote and regional Australia 
is often depicted in popular 
culture as a place of male 
power and domination, 
which has become its iconic 

identity. Women are painted as ‘alien others’ 
with all the attendant consequences of 
disempowerment this inevitably brings. This 
is the central theme of Whispers from the 
Bush: The Workplace Sexual Harassment of 
Australian Rural Women, by Skye Saunders. 

An early entry from her research serves 
to highlight this central thesis, illustrating 
how brutal and entrenched this culture can 
be in rural and remote workplaces. One 
woman explained:

‘I had asked for access to a bathroom 
once a month when I had my period. 
They got me access to a Toyota so I could 
drive away to a toilet. So the entire crew 
knew exactly when I was cycling every 
single month’. 

She goes on to relate that when whole crew 
knew she had driven away, they urinated 
on her boots. Worse still, she was eventually 
raped by a man she trusted. 

While there have been studies on 
gendered harm in rural areas, there is a 
relative absence of literature on the specifics 
of sexual harassment and its impact in rural 
workplaces. Skye Saunders’ research has filled 
that gap, presenting a publication that is not 
only easy to read but treads new ground 
in this sensitive and challenging area of 
research. 

The aims of the publication are succinctly 
presented in chapter 2: 

‘to fragment the silence surrounding 
the experience of sexual harassment in 
Australian rural workplaces…to elucidate 
the nature of pervasiveness and reporting 
of sexual harassment in rural Australian 
workplaces…and to examine the impact 
of cultural forces in the bush that weaken 
the effect of Australian legislation as a 

regulator of the gendered harm.’
There can be no doubt this publication 
achieves all it sets out to do with great clarity. 
It employs a combination of both qualitative 
and quantitative analysis to its subject area. 
The ‘whispers from the bush’ are voices 
taken from 107 in-depth interviews with 
rural and remote participants; 84 rural-
based employees, and 23 rural-based senior 
managers from both NSW and Western 
Australia. Elements of traditional doctrinal 
research together with intensive review of 
relevant literature are skillfully integrated. 

Rural workplaces as defined in this 
research, are places of ‘saturated masculinity’ 
with a ‘deeply engrained culture of maleness 
threatening to women.’ Saunders’ research 
has brought her to the conclusion that there 
is ‘a cultural epidemic of harassment’ in such 
places.

Chapters 5 and 6 will be of special interest 
to legal practitioners, as Saunders draws 
on research and case analysis of Australian 
judgments in sexual harassment matters. 
In particular, chapter 6 involves a statistical 
analysis of 68 workplace harassment cases 
from both urban (57) and rural (11) settings 
heard across Australia between 2005 and 
2010. The most significant finding is the 
percentage of cases from rural settings upheld 
by the courts (78 per cent or 8 out of 11) as 
compared to those from urban settings (40 
per cent or 23 out of 57).1 This difference may 
suggest that the attitude and lack of action by 
rural employers may be significant and that 
in rural settings ‘a subculture of “saturated 
masculinity” powerfully works against its [the 
law] application.’ Like most of the material 
in this book, Saunders’ depth of analysis, is 
essential reading for practitioners in this field. 

In chapters 10 and 11 the author points 
to a way forward, calling for a large-scale 
prevalence study on the issue of harassment 
in rural workplace settings. In addition, the 
author also makes a plea for legislation to be 

drafted in plain English, so that it is easy to 
understand. 

Finally, Saunders outlines three ways that 
we may be able to alter the present situation. 

First by changing ‘minds and hearts’ to 
reinvent ‘male behaviour in the rural space’; 
second by altering the processes to ‘recognise, 
educate and empower employers and senior 
managers to eliminate workplace sexual 
harassment’; and lastly, by empowering and 
assisting ‘rural women to reject all forms of 
sexual harassment and support one another 
in this process.’  

Note: 1 Skye Saunders and Patricia 
Easteal, ‘Sexual Harassment Cases 
in Rural Australia: Predicted Nature, 
Reporting, Employment Policies and Legal 
Response’(Paper presented at the National 
Rural Regional Law and Justice Conference, 
Warrnambool 19-21 November, 2010).
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