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This paper argues that the United States has effectively 
controlled the conceptualisation of drug issues, and has played a 
major role in the development of the international law relating to 
drug trafficking. This has led to the United States practice of 
extraterritorially asserting its anti-drug trafficking criminal laws. 
To do this it has had to expand the traditional principles of 
extraterritorial jurisdiction. As a result of the United States9 
disregard for international law, other nations are increasingly 
willing to subordinate traditional thinking to the perceived 
necessities of fighting the international drug war. An essential 
feature of the drug trafficking problem is its internationalism. 
Therefore, the United States will ultimately advance its drug 
control policy further by upholding principles of international law, 
and relying on the cooperation of other nations to combat what is, 
after all, a global problem.

Introduction
Drug trafficking represents a truly global phenomenon, more 
widespread on an international level than any other criminal 
activity.1 Indeed, international narcotics comprises the largest 
growth industry in the world, with annual revenues exceeding 
the gross national products of nearly all major industrialised 
nations.2 The United States, as the largest importer and 
consumer of narcotics,3 and a powerful and influential country 
in international forums, has been particularly concerned by
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this global problem. As a result, the United States has 
effectively controlled the conceptualisation of drug issues, and 
United States policy has been enormously influential 
internationally. It has played a major role in the development 
of the international law relating to drug trafficking. However, 
in response to increasing narcotics use, political factors and 
other variables, United States began to treat drug trafficking as 
a threat to national security, requiring a declaration of war on 
drugs.

The unsurprising result of raising drug trafficking to this level 
on the United States domestic agenda is that the United States 
often finds itself placing a higher emphasis on narcotics 
policies than other nations. This in turn leads the United 
States practice of extraterritorially asserting its anti-drug 
trafficking criminal laws.4 To do this it has had to expand the 
traditional principles of extraterritorial jurisdiction, a process 
which often compromises its conceptual integrity. A more 
striking example of the effect of this practice on international 
law is the Ker-Frisbie doctrine whereby United States courts 
effectively sanction the kidnappings of suspected drug 
traffickers by failing to divest themselves of jurisdiction. While 
these measures may appear to assist the United States drug 
enforcement in the short term, it is submitted that they are 
ultimately destructive not only to anti-drug efforts, but more 
generally to the international order and civil rights on a global 
scale.

The United States war on drugs has continuing relevance for 
Australia. First, the drug problem is global, and affects 
Australia along with other nations such as the United States.5 
Both Federally and at State level, Australian governments are 
grappling with the drug problem and experimenting with new 
programs and approaches to deal with it.6 In Victoria a ’radical'
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reform involves the cautioning of certain first time drug 
offenders.* 7 Other institutions have instituted greater reforms, 
focusing on harm minimisation8 or limited decriminalisation.9 
Yet other jurisdictions have adopted a tougher approach to 
drugs, focusing on increased police resources and harsher 
sentences. The tougher approach is facilitated by promoting a 
war mentality in relation to drugs which is discussed in this 
article.10

Secondly, in forming their own policies, Australian 
governments are greatly influenced by the experience of the 
United States. Indeed the United States government is 
enthusiastic for other nations to adopt a similar stance to the 
drug problem. This enthusiasm can extend to veiled pressure, 
which may effectively constrain the policy options available to 
Australian governments.

Thirdly, the United States approach to extra-territorial matters 
extends beyond drugs. For example, the United States "Helms- 
Burton" law imposes sanctions against non-US persons, 
including Australians, who trade with Cuba.11 Therefore the 
approach taken by the United States in this article in relation 
to drugs has the potential to be adopted in relation to many 
other areas, posing a significant threat to international law and 
affecting trade relations on a broad scale. In this context it is 
clearly in Australia’s interest to assess the impact of the United 
States approach on the framework of norms established by

of Criminology 225; Ramsay, R, "The Drug Offensive: A Critical Appraisal" 
(1986) 11:6 Legal Service Bulletin 264.
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Wars in Australia and the United States" (1995) 28:3 Australian and New 
Zealand Journal of Criminology 74; Allsop, S, "Harnessing Harm 
Reduction in Australia - An Interview with the Hon Blewett, Neal" (1995) 
14:3 Drug & Alcohol Review 273.

9 See for example, McDonald, D, Stephens, A, Dance, P, and Bammer, G, 
"Illicit drug use in the Australian Capital Territory: Implications for the 
Feasibility of a ‘Heroin Trail’” (1993) 26:2 Australian and New Zealand 
Journal of Criminology 127.

10 See Miller, R, Drug Warriors and Their Pray: From Police Power to Police 
Stale, Praeger, Westport, 1996.
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93; Adams, K, "Subchapter III of the Helms Burton Act:: A  Reasonable 
Assertion of United States Extraterritorial Jurisdiction?" 21:1 Hamline 
Law Review 147.
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international law and determine how best to protect that 
framework.

The International Law of Drug Enforcement
The Single Convention

In 1961, the United Nations held a conference ‘For the 
Adoption of a Single Convention on Narcotic Drugs.’12 The 
Single Convention characterised drug addiction as a ‘serious 
evil for the individual’ and a ‘social and economic danger to 
mankind.’13 Its most important contribution to international 
drug control was probably the creation of a widely accepted list 
of controlled or controllable substances.14 The Geneva Protocol 
of 1972 added slight amendments to the Single Convention. 
The amendments strengthened law enforcement aspects of the 
Single Convention, but also emphasised treatment and 
educative aspects of international law.15 Both the 1961 
conference and the amendments in 1972 were influenced by 
the United States as a major instigator and signatory.16

Although established more than 30 years ago, the Single 
Convention is generally regarded today as the fundamental 
basis for international drug control laws.17 The Single 
Convention emphasises individual sovereign responsibility, 
obliging parties to curtail illicit manufacture, distribution and 
use of those substances within their own territories.18 Party 
states are required to furnish estimates of legitimate medicinal,

12 Single Convention on Narcotic Drugs, done Mar. 30, 1961, 18 U.S.T. 
1407, T.I.A.S. No. 6298, 520 U.N.T.S. 204,as amended, March 25, 1972, 
26 U.S.T. 1439, T.I.A.S. No. 8118, 976 U.N.T.S. 3 [hereinafter Geneva 
Protocol] - The Single Convention.

13 id at 1409.
14 Schedule I lists 78 drugs that are completely subject to all controlling 

sections of the Single Convention. Schedule II lists another 7 substances 
that are more readily medicinal and are therefore less controlled. Single 
Convention, 18 U.S.T. at 1559-61.

15 Stewart, D, “Internationalizing The War on Drugs: The UN Convention 
Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances” 
(1990) 18 Denver Journal of International Law and Policy 387, p 389.

16 Boggess, D, “Exporting United States Drug Law: An Example of the 
International Legal Ramifications of the W ar On Drugs’” (1992) 165 
Brigham Young University Law Review 165, p 167-8.

17 id, p 167.
18 Article 31 provides that: “The Parties shall not knowingly permit the 

export of drugs to any country or territory except: (a) In accordance with 
the laws and regulations of that country or territory; and (b) Within the 
limits of the total of the estimates for that country or territory as defined 
[by the country].” at 1422.
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religious and scientific use of controlled or controllable 
substances each year.19 These estimates are used to attempt to 
limit global production of these substances to the amount 
required for legitimate purposes. The Single Convention thus 
reduces the fight against drugs to a more manageable national 
level,20 whereby each party is concerned with the drug 
problems of its own territory and not those of others. The 
international community assumed that these responsibilities 
would be taken on in good faith, with the result that the Single 
Convention does not authorise extraterritorial enforcement 
action by any nation or by the United Nations collectively.21

The Convention on Psychotropic Substances

The 1971 Psychotropic Substances Convention22 extended 
international drug control to substances not covered by 
previous conventions, including hallucinogens, stimulants and 
sedatives. The 1971 Convention maintains the control system 
established by the 1961 Single Convention, but also establishes 
a distinction between substances prohibited except for 
scientific and medical purposes, and substances which are not 
prohibited but limited in terms of manufacture, distribution 
and use.23 This distinction and the categorisation of new 
substances is based on recommendations of the World Health 
Organisation pursuant to scientific and epidemiological data.24

The United Nations Convention Against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances

In 1988, the United Nations adopted the Convention against 
Illicit Traffic in Narcotic Drugs and Psychotropic Substances. 
The Convention imposes new and more stringent controls on 
drug manufacturing chemicals and equipment not covered by 
the 1961 and 1971 conventions.25 As an extension to the 
individual obligations imposed on parties by the Single

19 Boggess, already cited n 16, p 168.
20 ibid.
21 ibid.
22 Psychotropic Substances Convention, Vienna, Feb. 21, 1971, 32 U.S.T. 

543, T.I.A.S. No. 9725, 1019 U.N.T.S. 175. For U.S. implementation, see 
Psychotropic Substances Act of 1978, Pub. L. No. 95-633, § 101, 92 Stat. 
3768 (1978) (codified at scattered sections of Titles 21 and 42); 
Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub.L. 
No.91-513, 84 Stat. 1242 (1970) (codified as amended at 21 U.S.C. 810- 
966 (Supp. 1989).

23 See Schedules I-IV of Psychotropic Substances Convention.
24 Stewart, already cited n 15, p 389-90.
25 id, pp 389-90.
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Convention, the Convention requires parties to adopt specific 
law enforcement measures for arrest and prosecution of 
international drug traffickers. This involves establishing 
domestic criminal offences in regard to certain drug-related 
activities,26 and providing that these offences will suffice as the 
basis for extradition between parties. In addition to 
extradition, parties must provide other forms of mutual legal 
assistance to each other27 and allow for the lawful seizure and 
confiscation of the proceeds of drug trafficking.28

The Convention thus maintains the Single Convention’s 
emphasis on parties’ responsibilities within their own 
territories, while recognising that inter-party cooperation is 
needed to assist those individual responsibilities. One clear 
example of this is the requirement that parties cooperate in 
suppressing illicit traffic by sea or by mail. It is particularly 
important that party states take steps to prevent traffic in free 
trade zones,29 which might otherwise provide havens for drug 
trafficking with less stringent controls than other regions of a 
territory. The UN Commission on Narcotic Drugs (the CND) 
and the UN International Narcotics Control Board (the INCB) 
have the task of administering and overseeing the Convention 
to enable coordination of the efforts of individual party states.30

The United States War on Drugs
The War on Drugs & the Propagandists Appropriation of 
the Rule of Law

There is no way of estimating precise levels of world 
consumption of illicit drugs.31 However, it is clear that the 
United States is the largest narcotics consumer,32 accounting 
for consumption of an estimated 65% of the world’s supply of 
illegal narcotics.33 Perhaps reacting to the high level of drug

26 Article 3.
27 Article 7.
28 Article 5- The UN Convention Against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances; Stewart, already cited n 15, p 389-90.
29 Stewart, already cited n 15, p 389-90.
30 The Commission on Narcotic Drugs is one of the functional commissions 

set up pursuant to art. 68 of the UN Charter. The International Narcotics 
Control Board was established pursuant to U.N. ESCOR 1106 (XL) of 
Mar. 2, 1968, pursuant to Single Convention, art. 45(2).

31 Bassiouni, MC, “Critical Reflections on International and National 
Control of Drugs” (1990) 18 Denver Journal of International Law and 
Policy 311, p 319.

32 Wilson, already cited n 3, p 1207.
33 Stewart, already cited n 15, p 388.
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consumption, President Richard Nixon declared a war on drugs 
in 1971.34 The new drug war substituted for the war in 
Vietnam.35 The first offensive in the drug war was the creation 
of a new agency, the Drug Enforcement Administration (DEA), 
to wage the drug war at home and abroad.36 Subsequent 
administrations have escalated this war. While only the Coast 
Guard participated in the enforcement of drug laws abroad 
throughout the 1970s, military force was increasingly used by 
the Reagan and Bush Administrations.37 For example in 1986, 
the United States military participated in a series of attacks 
against Bolivian drug manufacturers.38

The economic losses caused by the fight against drug abuse 
have been estimated at 100 billion dollars in 1986 alone.39 
Despite the long duration of the drug war and the injection of 
more and more funds, victory remains out of reach, and the 
United States drug problem is raging out of control.40 However, 
the war is unlikely to be called off. America has adopted the 
view that a war on drugs is necessary and that *we must clearly 
assume a militant attitude if we are to survive.’41 The notion of 
‘war on drugs’ and related concepts such as ‘national 
emergency’ help create a climate of fear and urgency.42 Under 
this total war mentality, the United States government has 
created an atmosphere allowing suspension or diminution of 
the rule of law and international human rights.43

34 Epstein, E, Agency of Fear, Putman, New York, 1977; Boggess, already 
cited n 16, p 169.

35 Duke, S, “Drug Prohibition: an Unnatural Disaster” (1995) 27 Connecticut 
Law Review 571, p 574.

36 Boggess, already cited n 16, p 171.
37 id, p 172.
38 ibid.
39 Edmunds, J, “Nonconsensual U.S. Military Action Against the Columbian 

Drug Lords under the U.N. Charter” (1990) 68 Washington University Law 
Review 129, p 130. This includes the costs of enforcement, insurance, 
decreased work productivity, and health care.

40 Wilson, already cited n 3, p 1165; McCoy, A and Block, A, (eds), War on 
Drugs: Studies in the Failure of US Narcotics Policy, Westview Press, 
Boulder, 1992; Rosenberger, L, America's Drug War Debacle, Avebury, 
Brookfield Vt, 1996.

41 Conyer Read, in an address to the American Historical Association, 1949, 
reported in Chomsky, N, The Culture of Terrorism, South End Press, 
Boston, 1988, pp 3-4.

42 Blakesley, C, Terrorism, Drugs, International Law, and the Protection of 
Human Liberty, Transnational Publishers, New York, 1992, p 2.

43 id, p 3.
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Explanations for the Extraterritorial War on Drugs

The United States has increasingly emphasised extraterritorial 
aspects of its anti-drug trafficking measures. This reflects a 
supply-side approach which aims to prevent the supply of 
drugs to the domestic population of the United States, the 
largest importer of narcotic drugs.44 Ninety-five percent of the 
illicit narcotics consumed in the U.S. originates overseas,45 with 
foreign sources accounting for all of the cocaine and heroin and 
most of the U.S. consumed marijuana.46 One response to this 
problem has been to assist in the development and 
implementation of the various multilateral treaties which are 
described above.

However, although the rhetoric of the United States 
government suggests that it believes in a multilateral approach 
to the problem of international drug trafficking, its actions 
suggest a preference for a much more unilateral approach.47 
One example is the lack of financial support it has given 
multilateral and regional programs and agencies that are 
designed to initiate programs to fight narcotics production, 
processing, trafficking, and abuse.48 While still a significant 
contributor to such programs,49 in the 1989 fiscal year the 
United States Congress assigned a mere $2,000,000 to the 
United Nations Fund for Drug Abuse Control (UNFDAC) and 
only $1,000,000 to the Inter-American Drug Abuse Control 
Commission (CICAD).50 In 1990, it made no appropriation.51 By 
contrast, the Clinton Administration’s allocation of 13.1 billion 
dollars to the war on drugs in its latest domestic drug plan,52 
reveals the absence of United States commitment to 
multilateral and regional solutions.53

Rather than giving full support to a multilateral approach to 
the international problem of drug trafficking, the United States 
appears to perceive an extraterritorial expansion of its criminal

44 Stewart, already cited n 15, p 388.
45 ibid.
46 ibid.
47 Sherman, already cited n 4, pp 663-4.
48 id, p 663.
49 The United States has pledged 6.2 million dollars to support the three 

year old United Nations International Drug Control Program (UNDCP) - 
Wilson, already cited n 3, p 1207.

50 Sherman, already cited n 4, p 663.
51 ibid.
52 Wilson, already cited n 3, p 1207.
53 Sherman, already cited n 4, p 663.
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jurisdiction as the most effective way of reducing international 
drug trafficking.54 Certain commentators view this as a more 
general characteristic of the United States approach to 
international relations.55 The United States often assumes that 
it has to play the leading role in dealing with international 
problems.56 More than any other country, the United States 
‘defines its national interests in such broad terms that few 
significant events lie outside their ambit’.57 This characteristic 
has perhaps contributed to the United States’ insistence on 
pursuing its own policy and prescribing and enforcing 
extraterritorially its domestic law.58

When this policy conflicts with international law, the 
propagandistic appropriation of the rule of law by the United 
States government facilitates the subrogation of international 
law to measures and actions deemed necessary for survival.59 
This paper examines one example of this, the distortion of the 
traditional bases of jurisdiction under international law. This 
is followed by the more extreme example of involuntary 
rendition and the Ker-Frisbie doctrine, where the United States 
government simply abducts suspected drug traffickers. This is 
justified because the nation is on a ‘war footing’, and such 
crises do not always allow for legalistic niceties such as 
extradition. The drug war has fostered ‘zealous ideologues at 
the highest level hell bent on casting aside moral, legal, and 
constitutional impediments to save the world from what they 
view as evil.’60 While beyond the scope of this paper, this 
overreaction to drug trafficking and exploitation of fears is not 
only used to circumvent international law but other ends 
including the ‘arrogation of executive power and the diminution 
of judicial influence’.61

54 id, pp 663-4.
55 id, p 664.
56 ibid.
57 ibid.
58 id, p 663.
59 Blakesley, already cited n 42, p 1.
60 id, p 65.
61 id, p 2.
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Principles Of Extraterritorial Jurisdiction
The Traditional Bases of Jurisdiction over Extraterritorial 
Crime

Jurisdiction is an attribute of state sovereignty.62 It may be 
defined as the state’s competence to effect legal interests.63 
This competence includes jurisdiction to prescribe rules of 
law,64 to adjudicate legal questions,65 and to enforce the law.66 
In 1935, Harvard research in the area of international law 
described five traditional bases of extraterritorial criminal 
jurisdiction: territorial, nationality, protective, passive
personality, and universal.67 These bases provide the 
foundation for a state’s assertion of jurisdiction over 
extraterritorial conduct that violates the criminal law of the 
asserting state.68 These international jurisdictional principles 
are part of the common law of the United States,69 and may 
only be overridden by clear and unequivocal congressional 
intent.70

United States courts have recently expanded the traditional 
bases of jurisdiction over extraterritorial crime. The major 
impetus behind that expansion has been the problem of drug

62 Wallace, R, International Law, Sweet & Maxwell, London, 1992, p 107.
63 Blakesley, already cited n 42, pp 94-5.
64 Legislative or prescriptive jurisdiction.
65 Executive or administrative jurisdiction; Yogis, J, Canadian Law 

Dictionary, 3rd ed, Barrons, New York, 1995, p 124.
66 Judicial or adjudicatory jurisdiction. Shearer, I, Starke's International 

Law, 11th ed, Butterworths, London, 1994, p 183; Wallace, already cited 
n 62, p 107; Blakesley, already cited n 42, pp 94-5.

67 Blakesley, already cited n 42, p 96; These principles have been judicially 
recognised: United States v Pizzarusso, 388 F.2d 8, 10-11 (2d Cir.), cert 
denied, 392 U.S. 936 (1968); Richard v United States 375 F.2d 882 (5th 
Cir. 1967); Groleau v United States, 389 U.S.. 884 (1967).

68 Blakesley, already cited n 42, p 96; Boggess, already cited n 16, p 174; 
Sorensen, C, “Drug Trafficking on the High Seas: A Move Towards 
Universal Jurisdiction Under International Law” (1990) 4 Emory 
International Law Review 207, p 213.

69 Brendel, J, “The Marijuana on the High Seas Act and Jurisdiction Over 
Stateless Vessels” (1983) 25 William and Mary Law Review 313, p 318, 
citing The Paquete Habana, 175 U.S. 677, 700 (1900):
“International law is part of our law, and must be 
ascertained and administered by the courts of justice of 
appropriate jurisdiction, as often as questions of right
depending upon it are duly presented for their 
determination. ”

70 Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 117-18 (1804); 
Zenith Radio Corp. v Matsushita Electric Industries Co., 494 F.Supp. 1161, 
1178-9 (E.D. Pa. 1980).
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trafficking. Congress and the courts in their “war on drugs” 
have sought prophylactically to discourage narcotics 
importation. This requires jurisdiction over even thwarted 
extraterritorial conspiracies.71 This aspect of drug trafficking is 
particularly difficult to fit within the traditional bases of 
jurisdiction.72 Seeing the need for jurisdiction as urgent, the 
courts have stretched and bent the traditional bases to obtain 
jurisdiction without fully considering the impact of their 
decisions on the conceptual integrity of jurisdictional 
principles. This expansion of jurisdiction, while expediently 
assisting United State’s drug enforcement efforts, therefore 
comes at a high cost in terms of the coherency of international 
law. The following analysis of the five traditional jurisdictional 
principles provides a foundation for criticism of recent 
developments in extraterritorial jurisdiction theory.73

The Passive Personality Principle

The passive personality principle provides a state with 
jurisdiction when the victim of a crime is a state citizen,74 on 
the basis that nations have an interest in protecting their 
citizens throughout the world.75 Traditionally, United States 
law has rejected this basis of jurisdiction.76 Its classic 
renunciation is given by the Restatement (Second) of Foreign 
Relations Law of the United States: ‘A  State does not have 
jurisdiction to prescribe a rule of law attaching a legal 
consequence to conduct of an alien outside its territory merely 
on the ground that the conduct affects one of its nationals.*77 
Rejecting its use domestically, the United States has also 
vehemently protested any assertion of jurisdiction based on 
this principle by other nations.78 The Cutting case, where 
Mexican authorities seized a United States national for criminal

71 For example, US v DeWeese, 532 F.2d 1267 (5th Cir. 1980), cert denied, 
451 U.S. 902 (1981).

72 Blakesley, already cited n 42, pp 94-5.
73 id, p 97.
74 Clark, P, “Criminal Jurisdiction over Merchant Vessels Engaged in 

International Trade” (1980) 11 Journal of Maritime Law and Commerce 
219 p 221; United States v. Marino-Garda, 679 F.2d 1373, 1381 (11th Cir. 
1982).

75 Boggess, already cited n 16, pp 174-5; Blakesley, already cited n 42, p 
132; Brendel, already cited n 69, p 319.

76 United States v. James-Robinson, 515 F.Supp. 1340, 1344 at n.6 (S.D. 
Fla. 1981); Blakesley, already cited n 42, p 132; Boggess, already cited n 
16, p 174-5.

77 Restatement (Second) of the Foreign Relations Law of the United States § 
30(2) comment (1965).

78 Blakesley, already cited n 42, p 135.
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libel allegedly perpetrated in the United States against a 
Mexican national, was the most famous protest.79 Theoretically, 
the U.S. could stretch this doctrine to justify extraterritorial 
police activity by classifying the victims of drug trafficking as 
U.S. citizens.80 However, in practice this principle is not relied 
upon by the United States to establish extraterritorial 
jurisdiction in drug trafficking.81

The Nationality Principle or the Active Personality Theory 
of Jurisdiction

The nationality principle provides for jurisdiction by a state 
when the perpetrator of a crime is one of its citizens,82 in 
accordance with a sovereign state’s right to rule its citizens.83 
Under traditional international law, nationals of a state remain 
under its sovereignty and owe their allegiance to it, even when 
outside its territory.84 The state has legal authority under 
international and domestic law, based on that allegiance, to 
assert criminal jurisdiction over actions of one of its nationals 
deemed criminal by its laws.85 Professor W. Hall states:

“A state cannot enforce its laws within the territory of 
another state; but its subjects remain under an 
obligation not to disregard them, their social relations 
for all purposes as within its territory are determined by 
them, and it preserves the power of compelling 
observance by punishment if a person who has broken 
them returns within its jurisdiction.”86

The United States Supreme Court has long recognised the 
power to punish its nationals for offences committed 
extraterritorially.87 In United States v Bowman88 three United

79 Cutting case, 1887 For. Ret 751, cited in Blakesley, already cited n 42, p 
135.

80 Boggess, already cited n 16, pp 174-5.
81 Sorensen, already cited n 68, p 214.
82 Harvard Research in International Law, “Draft Convention on 

Jurisdiction with Respect to Crime” (1935) 29 American Journal of 
International Law 435; Clark, already cited n 74, p 220; 2 Restatement 
(Third) of the Foreign Relations Law of the United States § 502; Sorensen, 
already cited n 68, p 214.

83 Sorensen, already cited n 68, p 214.
84 Blakesley, already cited n 42, p 125.
85 id, p 126.
86 Hall, W, International Law, 8th ed, Oxford University Press, London, 

1924, p 56.
87 Rose v Himley, 8 U.S. 143, 166 (4 Cranch) 240, 279 (1808) (dictum).
88 260 U.S. 94, 102 (1922).
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States citizens committed criminal acts while in Brazil and 
were later apprehended in New York. The court stated: ‘Clearly 
it is no offense to the dignity of right of sovereignty of Brazil to 
hold them for this crime against the Government to which they 
owe allegiance.’89 This sentiment was echoed in Blackmer v 
United States where the court asserted that in these 
circumstances there was ‘no question of international law, but 
solely of the purport of the municipal law which establishes the 
duties of the citizen in relation to his (sic) own government.’90

The Universality Principle

The universality principle allows a nation to assert 
extraterritorial jurisdiction where an accused person has 
participated in a universally condemned crime. Custody of the 
offender conveys jurisdiction under this principle.91 A crime 
reaches the level of universal condemnation when international 
law requires its repression.92 Several crimes have been 
universally condemned, including: piracy,93 slave trade,94 war 
crimes,95 crimes against humanity,96 hijacking and sabotage in 
civil aircraft,97 genocide,98 and apartheid.99

89 United States v Bowman, 260 U.S. 94, 102 (1922).
90 Blackmer v United States, 284 U.S. 421, at 437 (1932).
91 Harvard Research, already cited n 82, p 445; Clark, already cited n 74, p 

222.
92 Brownlie, I, Principles of Public International Law, 3rd ed, Oxford 

University Press, New York, 1979, p 304.
93 Geneva Convention on the High Seas, April 28, 1958, art. 19, 13 U.S.T. 

2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82.
94 Geneva Convention on the High Seas, April 28, 1958, arts. 13, 22, 13 

U.S.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82; Geneva convention 
Relative to Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 
U.N.T.S. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287, arts 40, 51, 95.

95 Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T. 3114,
T. I.A.S. No 3362, 75 U.N.T.S. 31; Geneva Convention for the Amelioration 
of the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces at Sea, Aug. 12, 1949, 6 U.S.T. 3217, T.I.A.S. No. 3363, 75
U. N.T.S. 85; Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, 6 U.S.T. 3316, T.I.A.S. No. 3364, 75 U.N.T.S. 135; 
Geneva Convention Relative to the Protection of Civilian Persons in Time 
of War, Aug. 12, 1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287.

96 Convention on the Non-Applicability of Statutory Limitations to War 
Crimes and Crimes Against Humanity, Nov. 26, 1968, 754 U.N.T.S. 73 
(No. 10823); European Convention on the Non-Applicability of Statutory 
Limitation to Crimes Against Humanity and War Crimes, Jan. 25, 1974, 
E.T.S. 82, 22 Eur. Y.B. 371, 7 H.R.J. 707; Principles of International co
operation in the detection, arrest, extradition and punishment of persons
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The list of universally condemned crimes is not closed, so 
future application of the universality principle to other crimes 
is possible.97 98 99 100 Therefore the question arises whether the 
universality principle could be an appropriate basis of 
jurisdiction over drug trafficking. It has been suggested that 
drug trafficking is universally condemned under the Single 
Convention101 and the 1988 Convention.102 However, nations 
disagree about what constitutes conspiracy, so drug 
conspiracies have not been universally condemned.103 In 
addition, to establish jurisdiction under the universality 
principle the offence must be recognised as so heinous as to 
allow any state possessing custody of the perpetrator to assert 
jurisdiction over the subject matter as well.104 Even though 
drug trafficking is widely regarded as a criminal offence, 
disputes over what substances are prohibited and in what 
quantities mean that all of its variations are not universally 
regarded as being so serious as to meet this requirement.105

The Territorial Principle

The territorial principle is the principal basis of criminal 
jurisdiction.106 It is connected with the notion of criminal law

guilty of war crimes and crimes against humanity, 14 U.N. GAOR at 448, 
U.N. Doc. A/Res/3074 (XXVIII).

97 Convention on Offences and Certain Other Acts Committed on Board 
Aircraft, Sept. 14, 1963, 20 U.S.T. 2941, T.I.A.S. No 6768, 704 U.N.T.S. 
219; Convention for the Suppression of Unlawful Acts against the Safety 
of Civil Aviation, Sept. 23, 1971, 24 U.S.T. 565, T.I.A.S. No. 7570, 974 
U.N.T.S. 177; Convention for the Suppression of Unlawful Seizure of 
Aircraft, Dec. 16, 1970, 22 U.S.T. 1641, T.I.A.S. No 7192, 860 U.N.T.S. 
105.

98 Convention on the Prevention and Punishment of the Crime of Genocide, 
Dec. 9, 78 U.N.T.S. 277.

99 International Convention on the Elimination of All Forms of Racial
Discrimination, March 7, 1966, 660 U.N.T.S. 195; International
Convention on the Suppression and Punishment of the Crime of 
Apartheid, G.A. Res. 3068, 28 U.N. GAOR Supp. (No. 30 at 74, U.N. Doc. 
A/9030 (1973).

100 Restatement (Second) of the Foreign Relations Law of the United States § 
34 reporter’s note 2 (1965).

101 Boggess, already cited n 16, p 175.
102 United Nations, Convention Against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances, U.N. Doc. E/CONF.82/15, of Dec. 19, 1988, 
reprinted in 28 I.L.M. 493 (1989).

103 Blakesley, already cited n 42, p 162.
104 ibid.
105 ibid.
106 Wallace, already cited n 62, p 108; Blakesley, already cited n 42, p 103.
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keeping peace within the territory.107 It is also connected with 
the concept of sovereignty,108 since nation-states by definition 
are competent to prescribe laws and to prosecute all offences 
committed partly or wholly within their territory.109 United 
States courts have cited this theory as a major justification for 
seizing drug smugglers on the high seas and elsewhere.110 The 
reasoning may stem from federal criminal legislation that 
defines drug usage and trafficking as ‘a specific threat to the 
security and societal well-being of the United States.’111 
Although the territorial principle is usually treated as a unified 
concept,112 for the purposes of analysis it is useful to consider it 
in terms of the theories of objective and subjective territoriality.

Subjective Territoriality

Subjective territoriality requires an element of the offence to 
occur within the asserting state. This principle has been well 
developed under United States law.113 In part, this is due to 
United States’ federal system where the principle of subjective 
territoriality has been used to avoid problems that could have 
arisen from the interplay of Federal and State criminal laws.114 
It has therefore been applied by the various states to acts

107 Perkins, R, “The Territorial Principle in Criminal Law” (1971) 22 Hastings 
Law Journal 1155; Madson v Kinsellsa, 343 U.S. 341, 72 S.Ct. 699, 96 
L.Ed. 988 (1951).

108 The Schooner Exch. v McFaddon, 11 U.S. (7 Cranch) 116, 136 (1812) per 
Marshall CJ.

109 Blakesley, already cited n 42, p 103; In Campania Naviera Vascongado v 
SS Cristina [1938] AC 485 at 496-7 per Lord Macmillan;
“It is an essential attribute of sovereignty of this realm, 
as of all sovereign independent States, that it should 
possess jurisdiction over all persons and things within 
its territorial limits and in all causes civil and criminal 
arising within these limits.” Harvard Research, already 
cited n 82, p 495;
“[A] crime is committed ‘in whole’ within the territory 
when every essential constituent element is 
consummated within the territory; it is committed ‘in 
part within the territory’ when any essential constituent 
element is consummated there. If it is committed either 
‘in whole or in part’ within the territory, there is 
territorial jurisdiction.”

110 See, e.g., United States v. Postal, 589 F.2d 862 (5th Cir. 1979), cert 
Denied, 444 U.S. 832 (1979); United States v. Cadena, 585 F.2d 1252 (5th 
Cir. 1978), over-ruled on other grounds, United States v. William, 617 F.2d 
1063 (5th Cir. 1980) (en banc).

111 46 U.S.C. § 1902 (1990).
112 Harvard Research, already cited n 82, p 494.
113 Blakesley, already cited n 42, p 109.
114 Harvard Research, already cited n 82, p 484.
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completed in other American states as well as to acts completed 
in foreign countries.115

Objective Territoriality

Objective territoriality arises when the effect or result of 
criminal conduct impacts on the asserting state, the forum of 
the injury, but the other elements of the offence take place 
wholly beyond its territorial boundaries.116 Traditionally, the 
objective territorial principle was strictly construed according to 
the effects theory, so that jurisdiction did not attach unless 
there was an actual effect on the state.117 The classic 
enunciation of this principle was given in Strassheim v Dailey118 
where Justice Holmes stated:

“Acts done outside a jurisdiction, but intended to 
produce and producing detrimental effects within it, 
justify a state in punishing a cause of the harm as if he 
had been present at the effect, if the state should 
succeed in getting him within its power.”119

This strict construction did not assist anti-drug trafficking 
efforts since foreign vessels carrying contraband on the high 
seas were often intercepted before their cargo had reached the 
state120 and before it had affected the state.121

In response to the constrictive nature of this strict 
construction,122 the objective territorial principle has been 
expanded beyond any former notion of territoriality in the 
United States.123 Certain cases have adopted the overt 
formulation of the objective territorial principle, which provides

115 Blakesley, already cited n 42, p 109; See, e.g., People v Botkin, 132 Cal. 
231, 64 P. 286 (1901); State v Sheehan, 33 Idaho 553, 196 P. 532 (1921); 
People v Zoyas, 217 N.Y. 78, 111 N.E. 465 (1916); People vLicenziata, 199 
A.D. 106, 191 N.Y.S. 619 (1921).

116 Harvard Research, already cited n 82, p 387.
117 Sorensen, already cited n 68, p 215.
118 Strassheim v Dailey, 221 U.S. 280 (1911).
119 ibid per Justice Holmes.
120 President’s Commission on Organised Crime, Report to the President and 

Attorney General: America’s Habit Drug Abuse, Drug Trafficking and 
Organised Crime, March 1986 p 313.

121 Sorensen, already cited n 68, p 215.
122 United States v Winter, 509 F.2d 975, 982 (5th Cir. 1975), rehg denied, 

588 F.2d 100 (5th Cir. 1979); United States v Cadency 585 F.2d 1252 (5th 
Cir. 1978).

123 Blakesley, already cited n 42, p 115.
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jurisdiction even where the effects test cannot be satisfied.124 
Under this formulation, two elements must be satisfied to 
acquire jurisdiction.125 First, there must be an intent to violate 
United States law, and secondly, an overt act must occur in the 
United States.126 Recent case law has even more explicitly 
broken the territorial nexus, requiring only an intent to affect 
United States territory.127 The objective territorial principle is 
not the proper basis for asserting jurisdiction over any purely 
extraterritorial narcotics conspiracy which has not affected the 
territory of the United States.128 It is conceptually incorrect to 
use it for this purpose.

The Protective Principle

The protective principle provides jurisdiction over offences 
committed extraterritorially that threaten a nation’s security, 
integrity, sovereignty, or the government’s proper 
functioning.129 It is based on the principle that actions which 
threaten sovereignty or security may be punished by the

124 Chelberg, “The Contours of Extraterritorial Jurisdiction in Drug 
Smuggling Cases” (1983) Transitional Aspects of Criminal Proceedings 46.

125 Sorensen, already cited n 68, p 215.
126 Chelberg, already cited n 124, p 47; ibid.
127 Sorensen, already cited n 68, p 216; Chelberg, already cited n 124, p 50. 

See, e.g., United States v. Caicedo-Asprilla 632 F.2d 1161 (5th Cir. 1980), 
cert denied, 450 U.S. 1000 (1981); United States v. Ricardo, 618 F.2d 
1124 (5th Cir. 1980), cert denied, 449 U.S. 1063 (1980); United States v. 
Baker, 609 F.2d 134 (5th Cir. 1980). This worrying development has not 
only occurred in the United States. In Somchai Liangsiriprasert v The 
Government of the United States of American & Anor, Privy Council, Times 
Law Report July 1990, the Privy Council stated that there was nothing: 
“in precedent, comity or good sense that should inhibit
the common law from regarding as justiciable in 
England, inchoate crimes committed abroad which were 
intended to result in the commission of criminal offences 
in England; therefore conspiracies abroad to commit 
offences in England constituted offences in English law 
even though no overt acts pursuant thereto took place in 
England.”

128 Blakesley, already cited n 42, p 117.
129 Harvard Research, already cited n 82, p 543;

“A state has jurisdiction with respect to any crime 
committed outside its territory by an alien against the 
security, territorial integrity or political independence of 
that state, provided that the act or omission which 
constitutes the crime was not committed in exercise of a 
liberty guaranteed the alien by the law of the place 
where it was committed.”
Clark, already cited n 74, p 221-2; Blakesley, already cited n 42, p 117.
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threatened state.130 Unlike the territorial principle, it has no 
territorial nexus.131

The focus of the protective principle is the nature of the interest 
that is or that may be injured, rather than the place of the 
harm or the place of the conduct.132 This distinction was 
clearly articulated in United States v Pizzarusso,133 In that case, 
the court defined the protective principle as the authority to 
‘prescribe a rule of law attaching legal consequences to conduct 
outside [the state’s] territory that threatens its security as a 
state or the operation of its governmental functions, provided 
the conduct is generally recognised as a crime under the law of 
states that have reasonably developed legal systems.’134

Of the traditional bases for jurisdiction, the protective principle 
is the only one applicable to conduct posing a potential threat 
to the asserting state. This principle is nevertheless limited in 
that it only applies where specific interests or functions of the 
state are potentially threatened.135 An example is attempts to 
evade immigration laws,136 since they infringe the sovereignty of 
the asserting state. Drug trafficking, on the other hand, does 
not infringe the sovereignty or integrity of a state, nor any 
government function.137 Therefore, originally courts did not 
invoke the principle in the context of drug trafficking.138

However, like the objective territorial principle, the protective 
principle has been expanded. It has been relied on in the 
alternative where other bases of jurisdiction were put forward

130 Boggess, already cited n 16, p 176.
131 Sorensen, already cited n 68, p 217; Blakesley, already cited n 42, p 117.
132 Blakesley, C, “Jurisdiction as Legal Protection Against Terrorism” (1987) 

19 Connecticut Law Review 895, p 933; Blakesley, already cited n 42, p 
118; Kash, D, “Abductions of Terrorists in International Airspace and on 
the High Seas” (1993) 8 Florida Journal of International Law 65, p 80.

133 United States v Pizzarusso, 388 F.2d 8 (2d Cir. 1968), cert denied, 392 
U.S. 938 (1968).

134 United States v Pizzarusso, 388 F.2d 8, 10 (2d Cir. 1968), quoting 
Restatement (Second) of the Foreign Relations Law of the United States § 
33 (1965).

135 United States v Pizzarusso, 388 F.2d 8 (2d Cir 1968); United States v 
Egan, 501 F.Supp. 1252, 1257-58 (S.D.N.Y. 1980); United States v Keller, 
451 F.Supp. 631, 635 (D.P.R. 1978).

136 See, e.g, United States v Chandler, 72 F. Supp. 230 (1947); United States v 
Rodriquez, 182 F. Supp. 479 (1960); Rocha v United States, 288 F.2d 545 
(1961); Stegeman v United States, 425 F. 2d 984 (1970).

137 Sorensen, already cited n 68, p 217; Brendel, already cited n 69, p 323- 
4.

138 United States v. Marino-Garcia, 679 F.2d 1373, 1381 n. 14 (1982).

Vol 2 - November 1998 53



Andrew Mitchell

in drug trafficking actions,139 and more recently it has been 
asserted as a sole basis for jurisdiction.140 In United States v 
Alomia-Riascos,141 the court held that the protective principle of 
international law permitted the United States to exercise 
criminal subject matter jurisdiction over foreigners for 
possession of narcotics on the high seas. The rationale behind 
this decision was that as drug trafficking represents a threat to 
the national security of the United States,142 a separate treaty 
or arrangement was not necessary to assert jurisdiction.143 In 
United States v Peterson,144 the court viewed drug trafficking as 
‘the sort of threat to our nation’s ability to function that merits 
application of the protective principle of jurisdiction.*145 
Similarly, in United States v Biermann146 drug trafficking was 
determined to be ‘a specific threat to the security and well
being of the United States.’147

This expansion of the protective principle can be explained in 
part by broad references made by the United States Congress 
to “security” and “vital interests” in drug trafficking 
legislation.148 For example, the Maritime Drug Enforcement Act 
states that drug trafficking is ‘a serious international problem 
and is universally condemned. Moreover, such trafficking 
presents a specific threat to the security and well-being of the 
United States.’149 As part of the drug war mentality, the 
judicial and legislative branches of the United States 
government have also attempted to extend the protective 
principle beyond its previous and intended use.150

139 Chelberg, already cited n 124, p 51.
140 Sorensen, already cited n 68, p 217.
141 825 F.2d 769 (4th Cir. 1987).
142 See also the dicta of the 11th Circuit in United States v. Romero-Galue, 

757 F.2d 1147 (11th Cir. 1985).
143 United States v. Alomia-Riascos, 825 F.2d 769 at 771 (4th Cir. 1987).
144 812 F.2d 486 (9th Cir. 1987).
145 id, at 494.
146 678 F.Supp. 1437 (N.D. Cal. 1988).
147 Sorensen, already cited n 68, p 218.
148 Professor Shearer notes that a “serious objection to the protective 

principle is that each state presumes to be its own judge as to what 
endangers its security or its financial credit.” Shearer, already cited n 66,
p 212.

149 Maritime Drug Law Enforcement Act, 38 U.S.C. § 1902 (1986).
150 Sorensen, already cited n 68, p 219.
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A Proposed Solution

Given the essential nature of the principles of extraterritorial 
jurisdiction,151 it is important that they are not broken down by 
the need to find a jurisdictional basis for such crimes as 
thwarted extraterritorial drug trafficking conspiracies. In 
opting to expand the traditional bases of jurisdiction, the 
United States courts have purported to employ the rule of 
reasonableness. That rule states that even where an 
appropriate basis of jurisdiction exists, assertion of jurisdiction 
will not be allowed if such an assertion is unreasonable.152 
United States courts have misinterpreted this limiting principle 
as an expanding principle, such that they will allow 
augmentation of jurisdiction so long as another state is not 
‘offended’.153

Professor Blakesley has proposed that the rule of 
reasonableness could be used to combine the principles of 
extraterritorial jurisdiction while maintaining their conceptual 
integrity.154 Specifically, an assertion of jurisdiction would be 
valid if it met all but one of the requirements of at least two of 
the traditional bases of jurisdiction, and did not violate the rule 
of reasonableness.155 Professor Blakesley contends that while 
this approach will not necessarily lead to a different result, its 
process is more conceptually sound.156

While this method would be preferable to the current approach 
of the United States courts, Professor Blakesley’s approach 
uses a concept essentially unique to United States 
jurisprudence, the rule of reasonableness, as a means to 
develop an innovative and unconventional means to assert 
jurisdiction. It is submitted that given the international nature 
of the drug trafficking problem, the United States should work 
with the international community to develop a multilateral 
convention clearly expressing universal condemnation of drug 
trafficking and conspiracy to traffic more than a given quantity

151 Blakesley, already cited n 42, p 94.
152 Restatement (Third) § 403(1): “Limitations on Jurisdiction to Proscribe: 

Although one of the bases for jurisdiction under § 402 is present, a state 
may not apply law to the conduct, relations, status, or interests of 
persons or things having connection with another state or states when 
the exercise of such jurisdiction is unreasonable.”

153 Blakesley, C, “United States Jurisdiction Over Extraterritorial Crime” 
(1982) 73 Journal of Criminal Law and Criminology 1109, pp 1141-51.

154 Blakesley, already cited n 42, p 165.
155 ibid.
156 id, pp 165-6.
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of illicit drugs. This solution also maintains the conceptual 
integrity of the principles of extraterritorial jurisdiction while 
recognising the global nature of the drug trafficking problem 
and the need for international cooperation to end it.

Drug Trafficking On The High Seas
An integral part of the United States extraterritorial war on 
drugs has been conducted on the high seas. This has created a 
conflict between the established principle of international law of 
freedom on the high seas, and the domestic policy objective of 
the United States to control drug trafficking. It forms a classic 
example of the tension between domestic and international law 
created by the war on drugs and how traditional bases of 
jurisdiction have broken down under this pressure.157

The Drug War on the High Seas

The high seas158 are an important means of transportation for 
drug traffickers,159 and over the years there has been a 
dramatic increase of drug smuggling into the United States by 
sea.160 In recognition of this, a major emphasis of the Nixon 
Administration’s drug war was to involve the United States 
Coast Guard in the enforcement effort on the High Seas.161 
Since enforcement activity on the High Seas is extraterritorial, 
basic principles of international jurisdiction are involved.162

157 Boggess, already cited n 16, p 173.
158 The High Seas are defined in the UN Convention on the Law of the Sea, 

1982 in Part VII, art. 86 as “all parts of the sea that are not included in 
the exclusive economic zone, in the territorial sea or in the internal 
waters of a State, or in the archipelagic waters of an archipelagic State.”

159 “America’s Habit”, already cited n 120, p 313.
160 Siddle, J, “Anglo-American Co-operation in the Suppression of Drug 

Smuggling” (1982) 31 International & Comparative Laiv Quarterly 726.
161 Boggess, already cited n 16, p 173. The first arrest and seizure for drug 

trafficking on a vessel was made in 1973 and resulted in a conviction: 
United States v Winter, 509 F. 2d 975 (5th Cir. 1975); Anderson, A, 
“Jurisdiction over Stateless Vessels on the High Seas: an Appraisal 
Under Domestic and International Law” (1982) 13 Journal of Maritime 
Law and Commerce 323, p 324.

162 Boggess, already cited n 16, p 173.
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International Law for the Suppression of Drug Trafficking 
on the High Seas

The Principle of Freedom of the High Seas

The freedom of the high seas is firmly established as a principle 
of international law.163 Professor Henkin has stated that ‘[f]or 
hundreds of years the basic principle of the law of the seas has 
been freedom. With it -  or beneath it -  has been the principle 
that the sea belonged to everyone, or to no one.’164 This general 
principle of freedom of the high seas was reflected in the 1958 
Convention on the High Seas which codified customary 
international law by prohibiting, except in certain specific 
circumstances, any country from asserting jurisdiction over 
foreign vessels on the high seas.165

Jurisdiction over flag vessels

The law-of-the-flag principle permits a state to exercise 
jurisdiction over all persons aboard its flag vessels,166 as a 
corollary of the territorial principle.167 Although the fiction that 
a vessel is part of the territory of the flag state has generally 
been abandoned,168 jurisdiction over flag vessels is well 
established in international law, and the United States has 
employed this jurisdictional basis to assert its criminal laws on

163 Brown, E, The International Law of the Seas, Vol. 1, Aldershot, Hants; 
Brookfield, Vt: Dartmouth, 1994, p 278.

164 Guillin, E, (ed.), Uses of the Seas, Prentice-Hall, Englewood Cliffs NJ, 
1968, p 70.

165 Article 6(1) of the 1958 Convention of the High Seas states: “Ships shall 
sail under the flag of one State only and, save in exceptional cases 
expressly provided for in international treaties or in these articles, shall 
be subject to its exclusive jurisdiction on the high seas ...”. Article 92(1) 
of the United Nations Convention of the Law of the Sea, 1982 reads 
almost identically: “Ships shall sail under the flag of one State only and, 
save in exceptional cases expressly provided for in international treaties 
or in this Convention, shall be subject to its exclusive jurisdiction on the 
high seas ...”

166 Restatement (Third) of Foreign Relations § 502, reporters’ note 3 (1987); 
Lauritzen v Larsen, 345 U.S. 571, 585, 73 S.Ct. 921 (1953); United States 
v Del Sol 679 F.2d 217 (11th Cir. 1982); Stieb, J, “Survey of United States 
Jurisdiction over High Seas Narcotics Trafficking” (1989) 19 Georgia 
Journal of International and Comparative Law 119, p 126.

167 Lauritzen v Larsen, 345 U.S. 571, 585, 73 S.Ct. 921 (1953); The S.S. 
Lotus, P.C.I.J., Series A, No. 10, 25 (1927) “a ship on the high seas is 
assimilated to the territory of the State the flag of which it flies ... what 
occurs on board a vessel on the high seas must be regarded as if it 
occurred on the territory of the State whose flag the ship flies”.

168 Clark, already cited n 74, p 222.
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any person aboard its vessels.169 The Maritime Drug Law 
Enforcement Act of 1986 explicitly prohibits ‘any person on 
board a vessel of the United States, ... to knowingly or 
intentionally manufacture or distribute, or possess with intent 
to manufacture or distribute, a controlled substance.’170

Multilateral Instruments

International conventions have long recognised that illicit 
traffic in narcotic drugs or psychotropic substances is a 
limitation on freedom of navigation in certain waters. The 
Geneva Convention on the Territorial Sea and the Contiguous 
Zone of 1958 provided for: the exercise of the criminal 
jurisdiction of the coastal State over foreign vessels passing 
through the territorial sea, if necessary for the suppression of 
illicit traffic in narcotic drugs,171 and; the exercise of preventive 
control in the contiguous zone.172 Subsequently, Article 22(1) of 
the UN Convention on the Law of the Sea reconfirmed the 
coastal State’s criminal jurisdiction over foreign drug
trafficking vessels passing through the territorial sea, and 
added psychotropic substances to the narcotic drugs originally 
specified in the Geneva Convention.173

The principle of freedom of the high seas has made it far more 
difficult for equivalent provisions relating to the high seas. The 
Geneva Convention on the High Seas makes no direct provision 
for the suppression of drug trafficking.174 Article 108 of the UN  
Convention on the Law of the Sea made some provision for 
international cooperation to suppress illicit traffic on the high 
seas, stating:

1. All States shall co-operate in the suppression of
illicit traffic in narcotic drugs and psychotropic

169 See, e.g., United States v Flores, 289 U.S. 137 (1933); Act of April 30, 
1790, Ch. 9, §8, 1 Stat. 112, 113-14, 18 U.S.C. §1652, 18 U.S.C. §7; 
Restatement (Second) Foreign Relations Law of the United States (1965).

170 21 U.S.C. § 955a(a) (1982); Boggess, already cited n 16, p 179.
171 Geneva Convention on the Territorial Sea and the Contiguous Zone, 

1958, Art. 19(l)(d); United Nations Convention on the Law of the Sea, 
1982, Art. 27(l)(d); Brown, already cited n 163, pp 62-3.

172 Geneva Convention on the Territorial Sea and the Contiguous Zone, 
1958, Art. 24(1); United Nations Convention on the Law of the Sea, 1982, 
Art. 33(1); Brown, already cited n 163, pp 133-4.

173 Geneva Convention on the Territorial Sea and the Contiguous Zone, 
1958, Art. 19(l)(d).

174 Brown, already cited n 163, p 310.
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substances engaged in by ships on the high seas 
contrary to international conventions.

2. Any State which has reasonable grounds for 
believing that a ship flying its flag is engaged in illicit 
traffic in narcotic drugs or psychotropic substances may 
request the co-operation of other States to suppress 
such traffic.

It is worth noting that this Article does not empower a State to 
interfere with a foreign vessel on the high seas without the 
consent of the flag State. Furthermore, it provides that a 
request for cooperation should come from the flag State rather 
than from another State which may be the ultimate destination 
for the illicit drugs. The Vienna Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances of 1988 
also relied on international cooperation and refrained from 
sanctioning interference with foreign vessels. For example, 
Article 17(3) provides that a party having reasonable grounds to 
suspect that a foreign vessel is engaged in illicit traffic may 
only request the flag State to authorise it to take appropriate175 
measures in regard to that vessel.176

Bilateral Instruments

Although neither the Geneva Convention on the Law of the Sea 
nor the Vienna Convention against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances of 1988 specifically excepts 
seizure of drug traffickers from the notion of freedom of the 
seas, the right to interfere may be conferred by formal or 
informal treaties.177 An often quoted example is the Anglo- 
American Exchange of Notes concerning Co-operation in the 
Suppression of the Unlawful Importation of Narcotic Drugs into 
the United States,178 signed in 1981,179 which built on the

175 Vienna Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances 1988, Article 17(4) states that appropriate 
measures may include boarding, search and, if evidence of involvement 
in illicit traffic is found, further “appropriate action.” Although seizure is 
not included the involved parties may authorise it: Gilmore, W, “Drug 
trafficking by sea. The 1988 United Nations Convention Against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances” (1991) 15 Marine 
Policy 183, p 190.

176 Vienna Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances 1988, Article 17(3).

177 Sorensen, already cited n 68, p 223.
178 Referred to as “The Exchange of Notes.”
179 U.K. Treaty Series No.8 (1982), Cmnd. 8470.
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informal ad hoc collaboration practised by the two states in 
earlier years.180 This treaty is a non-reciprocal agreement 
which permits the United States authorities to board private 
British vessels on the high seas in the Gulf of Mexico, the 
Caribbean Sea and on the Eastern seaboard,181 where they 
reasonably believe that the vessels are carrying drugs destined 
for importation into the United States.182

The Stateless Vessel Problem 

The Stateless Vessel Phenomenon

Stateless vessels are vessels without nationality. This lack of 
status results from not being registered in any State, flying the 
flag of an organisation or State which has not been recognised 
as possessing international personality,183 or flying the flags of 
two or more states.184 The ‘stateless’ vessel phenomenon first 
appeared in the late 1970s when drug traffickers began to 
utilise foreign crew members aboard stateless vessels in an 
attempt to frustrate prosecution, by asserting that then- 
apprehension on the high sea violated international law and 
therefore that the United States lacked jurisdiction.185 This 
strategy had some success and several cases held that the 
Coast Guard lacked jurisdiction over stateless vessels.186

iso Brown, already cited n 163, p 311; Sorensen, already cited n 68, p 223; 
See generally, Gilmore, W, “Narcotics interdiction at sea. UK-US co
operation” (1989) 13 Marine Policy 218, pp 219-22.

181 A large area of the Atlantic south of 3°N is also included: Brown, already 
cited n 163, p 311.

182 Sorensen, already cited n 68, p 223.
183 Brown, already cited n 163, p 291.
184 It is sometimes stated that vessels flying the flags of two or more states 

are not vessels without nationality but vessels assimilated to a vessel 
without nationality. This is described in the Geneva Convention on the 
High Seas 1958, Article 6(2) “A ship that sails under the flags of two or 
more States, using them according to convenience, may not claim any of 
the nationalities in question with respect to any other State, and may be 
assimilated to a ship without nationality.” and repeated in Article 92(2) of 
the UN Convention. The provisions reflects the recommendation of the 
International Law Commission: “Report of the International Law 
Commission to the General Assembly”, Yearbook of the International Law 
Commission 1956, Vol. II, pp 253 & 280, Commentary on draft art.31. 
Regardless of the unique circumstances that are necessary for this 
classification, such a vessel is ultimately termed stateless.

185 Sasek, P, “Jurisdiction Over Drug Smuggling on the High Seas: It’s a 
Small World After All” (1983) 44 University of Pittsburgh Law Review 
1095, 1098; Boggess, already cited n 16, p 176.

186 United States v Cortes, No. 78-56-CR-SMA (S.D.Fla.), decided April 17, 
1978 and United States v Sarmiento-Rozo, No. 77-8070-CR-JE (S.D.Fla.), 
decided February 13, 1978 cited in Anderson, already cited n 161, p 325.
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Smugglers were not incognisant of these developments in 
United States courts and began to use foreign or stateless 
vessels almost exclusively.187

In response to the problems posed by stateless vessels 
smuggling drugs, the United States Comprehensive Drug Abuse 
Prevention and Control Act provided that ‘... a vessel without 
nationality or a vessel assimilated to a vessel without 
nationality, in accordance with paragraph (2) of article 6 of the 
Convention on the High Seas, 1958’188 was a Vessel subject to 
the jurisdiction of the United States/189 The more recent 
Maritime Drug Law Enforcement Act 1986, states in section 
1903(c)(a) that stateless vessels are subject to the jurisdiction 
of the United States. While these provisions have been 
successfully used in United States courts to assert jurisdiction 
over stateless vessels, arguments remained over whether the 
United States or any nation had jurisdiction over stateless 
vessels.190

Jurisdiction over Stateless Vessels

There is a paucity of jurisprudence on the status of stateless 
vessels under international law. One commentator has 
suggested that this is because ‘the entire legal regime of the 
high seas is predicated on the assumption that every vessel has 
a nationality/191 Indeed, nationality has extraordinary 
importance for a vessel, because as a requirement to enter 
customs, load or discharge cargo, or leave a port with proper 
customs clearance,192 it is a necessity for legitimate trade.193 The 
corollary of nationality being required for legitimate trade, is 
that vessels without nationality must be engaged in illegitimate 
trade.194

Given this fact, the problem of what basis of jurisdiction can be 
used to assert jurisdiction over stateless vessels arises. It 
would seem that they must be amenable to the jurisdiction of 
some state. If states could only exercise jurisdiction over 
vessels registered in their jurisdiction then an unregistered

187 Anderson, already cited n 161, p 325.
188 21 U.S.C. §955a(2)(d).
189 ibid.
190 Boggess, already cited n 16, p 179.
191 Anderson, already cited n 161, p 324; Smith, H, The Law and Custom of 

the Sea, Stevens, London, 1950, p 49.
192 Brendel, already cited n 69, p 332.
193 Anderson, already cited n 161, pp 324-5.
194 id, p 325.
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vessel would be immune from interference by anyone.195 
Effectively, unregistered vessels would be afforded the same 
protection as registered vessels.196 In order to avoid this 
absurd result, it has been suggested that they are to be 
equated with pirate vessels and therefore subject to universal 
jurisdiction.197

It is incorrect to equate stateless vessels with pirate vessels. 
Stateless vessels do frustrate the proper control of 
administrative, technical and social matters on the high seas. 
However, they do not constitute the same indiscriminate threat 
to the shipping and commerce of all States that merited pirates 
the description hastes humani generis.198 It is submitted that 
instead of being the subject of universal jurisdiction, stateless 
vessels are jurisdictionally in a class of their own. The high 
seas are properly regarded as res communis199 rather than res 
nullius.200 As such, a flag state does not gain exclusive 
jurisdiction through the registration of the vessel. Rather, but 
for the registration, other states would also have jurisdiction.201 
Therefore, the United States may exercise jurisdiction over 
stateless vessels concurrently with other nations.202 In 
addition, if jurisdiction may be exercised over the vessel, it may 
also be exercised upon the crew of the vessel, regardless of 
their nationality.203

The result of this analysis may be effectively the same as that 
flowing from universal jurisdiction, but that basis of 
jurisdiction in the case of stateless vessels is conceptually 
inaccurate. The basis of jurisdiction in these cases is simply

195 id, p 336.
196 Komblau, E, “United States v Marino-Garcia: Criminal Jurisdiction over 

Stateless Vessels on the High Seas” (1983) 9 Brooklyn Journal of 
International Law 141, p 149.

197 Linitone, A, The Registration of Ships in International and 
Intergovernmental Organizations (1973). See also, Watts, “The Protection 
of Merchant Ships” (1957) 33 British Year Book of International Law 52, 
67 cited in Anderson, already cited n 161, p 336.

198 Enemies of the human race.
199 Belonging to everyone.
200 Belonging to no one; Linitone, already cited n 197, p 3; Anderson, already 

cited n 161, p 336.
201 Anderson, already cited n 161, p 336.
202 Meyers, H, The Nationality of Ships, Martinus Nijhoff, The Hague, 1967, p 

318, 321.
203 Brown, already cited n 163, p 292. Cf. United States v James-Robinson, 

515 F. Supp. 1340 (S.D. Fla. 1981), vacated as moot, 29 Criminal Law 
Reports (BNA) 2545 (5th Cir. July 13, 1981).
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the status of the vessel as stateless.204 Certain courts have felt 
compelled to find another jurisdictional base, and held for 
example that the jurisdiction is based on the protective 
principle,205 which is inaccurate, for reasons discussed above. 
Given that cases of drug smuggling on the high seas might well 
involve thwarted conspiracies to import, and therefore be 
difficult to fit within the extraterritorial bases of jurisdiction 
discussed below (Extraterritorial Rendition & the Ker-Frisbie 
Rule), a recognition of statelessness as a distinct basis of 
jurisdiction by the court not only facilitates United States drug 
policy but also helps prevent the misuse of international 
jurisdictional principles.

Jurisdiction over stateless vessels has been supported by some 
courts,206 including the Judicial Committee of the Privy 
Council,207 and more recently the United States Court of 
Appeals in United States v Marino-Garcia.208 In that case the 
court stated that:

“Vessels without nationality are international pariahs. 
They have no internationally recognised right to 
navigate freely on the high seas ... Moreover flagless 
vessels are frequently not subject to the laws of a flag- 
state. As such they represent ‘floating sanctuaries from

204 Cf. Brendel, already cited n 69, pp 333-334.
205 See, e.g, United States v Newball, 524 F. Supp. 715 (E.D.N.Y. 1981); 

United States v James-Robinson, 515 F.Supp. 1340 (S.D. Fla. 1981), 
vacated as moot, 29 Criminal Law Reports (BNA) 2545 (5th Cir. July 13, 
1981).

206 United States v Dominguez, 604 F.2d 304 (4th Cir. 1979); United States v 
Howard-Arias, 679 F.2d 363( 4th Cir. 1982); c./.; United States v Smith, 
680 F.2d 255 (1st Cir. 1982); United States v Egan, 501 F.Supp. 1252 
(S.D.N.Y. 1980).

207 Molvan v. The Attorney-General, Palestine [1948] A.C. 351, at 369-70.
“... the freedom of the open sea, whatever those words
may connote, is a freedom of ships which fly, and are 
entitled to fly, the flag of a State which is within the 
comity of nations. The Asya did not satisfy these 
elementary conditions. No question of comity nor of any 
breach of international law can arise if there is no State 
under whose flag the vessel sails ... Having no usual 
ship’s papers which would serve to identify her, flying 
the Turkish flag, to which there was no evidence she had 
a right, hauling it down on the arrival of a boarding party 
and later hoisting a flag which was not the flag of any 
State in being, the Asya could not claim the protection of 
any State nor could any State claim that any principle of 
international law was broken by her seizure.”

208 United States v Marino-Garcia, 679 F.2f 1373 (1982) at 1382.
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authority’ and constitute a potential threat to the order 
and stability of navigation on the high seas ... The 
absence of any right to navigate freely on the high seas 
coupled with the potential threat to order on 
international waterways has led various courts to 
conclude that international law places no restrictions 
upon a nation’s right to subject stateless vessels to its 
jurisdiction ... Thus the assertion of jurisdiction over 
stateless vessels on the high seas in no way 
transgresses recognised principles of international 
law.”209

In this area at least, the United States extraterritorial war on 
drugs is fully consistent with the principles of jurisdiction 
under international law.

Foreign Vessels

Although the Comprehensive Drug Abuse and Control Act 
explicitly claimed jurisdiction over stateless vessels the Act’s 
claim of jurisdiction to ‘any person ... on board a vessel subject 
to the jurisdiction of the United States on the high seas ...’210 
seems to contemplate foreign vessels. However, the Maritime 
Drug Enforcement Act 1986, explicitly states that the one 
circumstance where the United States has jurisdiction over 
foreign vessels on the high seas is where the flag nation 
consents.211 Assertion of jurisdiction in this circumstance is 
within international law because a sovereign may always 
surrender its jurisdiction in a matter to another state. 
Otherwise, foreign vessels are only subject to United States 
jurisdiction under one of the traditional principles of 
extraterritorial jurisdiction.

209 ibid paras. [18] and [19]. See also to the same effect United States v. 
Cortes 588 F.2d 106 (1979), noted in 73 AJIL (1979), at pp. 514-5. See 
also US State Department Announcement of 8 March 1993 (LOS Bull. 
No.23, June 1993, p.107, para.3) to the effect that, under international 
customary law and US law, a stateless vessel conducting large-scale 
driftnet fishing on the high seas in violation of UN moratorium would be 
subject to penalty in the United States.

210 21 U.S.C. §955a(a).
211 46 U.S.C.A. §§ 1903(a)-(c).
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Extraordinary Rendition And The Ker-Frisbie 
Rule
The Problem of Non-cooperating Foreign Governments

When a violator of United States drug laws is within the 
jurisdiction of another nation-state, the traditional method of 
acquiring jurisdiction is through extradition.212 Foreign 
governments are often reluctant to extradite drug traffickers to 
the United States, for a number of reasons.213 First, many 
extradition treaties do not permit the asylum nation to 
extradite its own nationals.214 Secondly, the political climate in 
the foreign state might not tolerate formal extradition. Thirdly, 
the foreign government could be influenced by the traffickers, 
either by bribe or threat.215 Particularly where the latter reason 
plays a part in the refusal to extradite, the alleged trafficker is 
unlikely to face prosecution in the foreign country. Many 
governments do not have the willingness or ability to prosecute 
drug lords.216 Where prosecution and conviction does occur, 
the punishment is often minimal.217 As a result, the United 
States has viewed the reluctance of foreign governments to 
extradite in these circumstances as a major impediment to the 
war on drugs.218

The United States Response

In response to foreign reluctance to extradite, the Federal 
Bureau of Investigation requested authority to abduct 
unilaterally suspected drug traffickers from foreign states.219 In 
1989 the United States government adopted a secret 
Department of Justice Report which stated that the President 
and the Attorney General have inherent executive power to

212 McCarthy, P, “United States v Verdugo-Urquidez: Extending the Ker-Frisbie 
Doctrine to Meet the Modem Challenges Posed by the International Dmg 
Trade” (1993) 27 New England Lcuv Review 1067, 1070.

213 Henderson, K, “Fighting the War on Drugs in the “New World Order”: The 
Ker-Frisbie Doctrine As A Product of its Time” (1991) 24 Vanderbilt 
Journal of Transnational Law 535, p 538.

214 Nanda, V and Bassiouni, MC, International Criminal Law: A Guide to U.S. 
Practice and Procedure, Transnational Publishers, New York, 1987, p 339.

215 Inciardi, J, The War on Drugs: Heroin, Cocaine, Crime and Public Policy, 
Mayfield Publishing Company, Palo Alto, 1986, p 196; Henderson, 
already cited n 213, p 538.

216 Henderson, already cited n 213, p 539.
217 id, p 540.
218 Campbell, A, “The Ker-Frisbie Doctrine: A  Jurisdictional Weapon in the 

War on Drugs” (1990) 23 Vanderbilt Journal of Transnational Law 385, p 
430.

219 Henderson, already cited n 213, p 542.
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order, without the consent of a foreign government, an 
extraterritorial abduction of a fugitive of that nation.220

The Ker-Frisbie Doctrine 

Ker v Illinois and Frisbie v Collins

The policy of extraterritorial abduction was supported by the 
Ker-Frisbie doctrine which developed as early as 1886. In that 
year, the Supreme Court in Ker v Illinois221 held that if a 
defendant is properly indicted and given a procedurally 
legitimate trial, no due process violation has occurred.222 
Hence, abduction by ‘violence, force or fraud* does not divest a 
court of jurisdiction to try a defendant.223 224 This is known as the 
concept of mala captus bene detentus 224 The reasoning in Ker v 
Illinois was affirmed in Frisbie v Collins225 in 1952. The Court 
stated that ‘the power of a court to try a person for crime is not 
impaired by the fact that he had been brought within the 
court’s jurisdiction by reason of a “forcible abduction.*”226 While 
Frisbie v Collins was purely a domestic case concerning an 
abduction and removal from one federal State to the 
jurisdiction of another federal state in the United States,227 it 
has been tied with the international case of Ker v Illinois to 
create the Ker-Frisbie doctrine.228

The United States Supreme Court has consistently accepted 
and affirmed the Ker-Frisbie doctrine,229 most recently in United 
States v Alvarez-Machairt230 In a curious decision, the Court 
held that since the Mexican-United States Extradition Treaty 
did not explicitly deal with the Ker-Frisbie doctrine, it did not

220 id. pp 542-3.
221 Ker v Illinois, 119 U.S. 436 (1886).
222 id, at 440.
223 id, at 444.
224 “Bad capture, good detention”: Henderson, already cited n 213, p 547.
225 342 U.S. 519 (1952).
226 342 U.S. 522 (1952).
227 Shen, J, “Responsibilities and Jurisdiction Subsequent to Extraterritorial 

Apprehension” (1994) 23 Denver Journal of International Law & Policy 43, 
48.

228 See, e.g., Fairman, C, “Ker v Illinois Revisited” (1953) 47 American Jownal 
of International Law 678; Campbell, already cited n 218, p 385.

229 I.N.S. v Lopez-Mendoza, 468 U.S. 1032 (1984); United States v Crews, 445 
U.S. 463 (1980); Gerstein v Pugh, 420 U.S. 103 (1975); Stone v PoweU, 
428 U.S. 465 (1976); Pettibone v Nichols, 203 U.S. 192, 215-6 (1906); 
Cook v Hart 146 U.S. 183 (1892); Mahon v Justice, 127 U.S. 700 (1888); 
McCarthy, already cited n 212, p 1072.

230 112 S.Ct. 2188 (1992).
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impliedly prohibit abductions outside the scope of the treaty.231 
The court held that the doctrine of Ker v Illinois was ‘fully 
applicable to this case. The fact of respondent’s forcible 
abduction does not therefore prohibit his trial in a court in the 
United States for violations of the criminal laws of the United 
States.’232

United States v. Toscanino: a Feeble Shield

A very limited exception to the Ker-Frisbie doctrine was 
established by the United States Second Circuit in United 
States v Toscanino.233 In that case the defendant testified that 
he had been tortured by United States government agents.234 
The Court of Appeals for the Second Circuit held that an 
exception to the doctrine applies so that government ‘conduct 
that shocks the conscience* acts to divest the court of 
jurisdiction.235 236

However, this exception has been narrowed by subsequent 
decisions. In United States ex rel. Lujan v Gengler 233 the second 
circuit stated that the Toscanino exception included only 
‘government conduct of a most shocking and outrageous 
character’ rather than mere illegal conduct.237 238 In United States 
v Lira238 the defendant testified that he had been repeatedly 
tortured and interrogated,239 and claimed to have seen and 
recognised the voices of DEA officers. However, he was unable 
to prove that they or any other United States agent had 
conducted his torture.240 The court found that the Toscanino 
exception excluded conduct by foreign governments as opposed

231 United States v Alvarez-Machain 112 S.Ct. 2188, 2194 (1992).
232 United States v Alvarez-Machain 112 S.Ct. 2188, 2197 (1992).
233 500 F.2d 267 (2d Cir. 1974).
234 500 F.2d 267, 269-70 (2d Cir. 1974). The defendant claimed that he had 

been rendered unconscious from a blow to the head from a gun, had 
been driven around bound and blindfolded, and had been “incessantly 
tortured and interrogated” for seventeen days.

235 Henderson, already cited n 213, p 550.
236 510 F.2d 62 (2d Cir.) cert Denied 421 U.S. 1001 (1975).
237 United States ex rel Lujan v Gengler 510 F 2d 62 (2d Cir.) 65; Henderson, 

already cited n 213, p 551. Lugan’s complaint was limited to the illegal 
nature of his abduction. He did not allege any torture or interrogation.

238 515 F.2d 68 (2d Cir.), cert Denied. 23 U.S. 847 (1975).
239 “[H]e was blindfolded by the Chilean police, beaten, strapped nude to a 

box spring, tortured with electric shocks, and questioned about the 
whereabouts of [his alleged coconspirator].” United States v Lira 515 F.2d 
68, 69 (2d Cir.).

240 United States v Lira 515 F.2d 68, 70-1 (2d Cir.).
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to the United States government, even where the conduct 
occurs due to a United States request for extradition.241 Given 
this narrowed and insubstantial exception its is unsurprising 
that only one court242 has ever denied itself jurisdiction over an 
extraordinary apprehension case on the basis that the 
apprehension shocked the conscience pursuant to Toscanino,243

The Case of Manuel Noriega

The most extreme example of the application of the Ker-Frisbie 
doctrine in breach of international law is perhaps the United 
States 1989 military invasion of Panama and subsequent arrest 
of the 6 year leader of that country, General Manuel Antonio 
Noriega.244 Numerous questions regarding the legality of the 
invasion and arrest arose. For example, whether the seizure of 
Noriega without following proper extradition channels was legal 
under United States and international law, and whether the 
motivations of the United States government in ordering the 
invasion were purely political.

Under the Ker-Frisbie doctrine, it did not matter if Noriega was 
arrested due to his non-compliance with US government plans 
for the Panama canal, or if the drug charges were merely a 
convenient excuse for his arrest. The only question left to the 
court was whether the charges were substantiated and what 
punishment should lie. In United States v Noriega, Judge 
Hoeveler stated that:

The beauty of this system is that a case that comes into 
court is and should be uninfluenced by anything except 
the charges that are made and the defenses that are 
presented. The politics of this case were not a part of 
the case, ... and ... what happened outside the four

241 United States v Lira 515 F 2d 68 (2d Cir) 71; Henderson, already cited n 
213, p 553.

242 United States v Femdandez-Caro, 677 F.Supp. 893 (S.D. Tex 1987).
243 Abramovsky, A, “Extraterritorial Jurisdiction: The United States 

Unwarranted Attempt to Alter International Law in United States v Yunis" 
(1990) 15 Yale Journal of International Law 121, 145. At least three 
circuits have even rejected the possibility of a Toscanino exception: Matta- 
Ballesteros v Henman, 896 F.2d 255, 263 (7th Cir.), cert Denied, 111 S. 
Ct. 209 (1990); United States v Darby, 744 F.2d 1508, 1531 (11th Cir), 
cert Denied, 471 U.S. 1100 (1984); United States v Winter, 509 F.2d 975, 
986-88 (5th Cir.), cert Denied, 423 U.S. 825 (1975) cited in Henderson, 
already cited n 213, p 544.

244 See generally Albert, S, The Case Against the General: Manuel Noriega and 
the Politics of American Justice (1993).
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comers of this case and this courtroom is somebody 
else’s burden, not mine.’245

This analysis reveals the extent of the Ker-Frisbie doctrine, 
showing that even something as extreme as a military invasion 
to arrest one man will be ignored in determining whether the 
particular crimes alleged have been committed.

Problems With Extraterritorial Rendition

The Ker-Frisbie Doctrine and International Law

Despite the suggestion by some authors that international law 
recognises the legality of irregular rendition,246 that practice 
has always represented a clear violation of international law.247 
One reason for this is that it violates the basic principle that 
one state unilaterally may not invade the sovereign territory of 
another state.248 This principle is recognised both by treaty and 
international agreement as well as by customary international 
law.

The United States is a signatory to international agreements 
that forbid the forcible invasion of another sovereign’s 
territory.249 The United Nations Charter specifically provides 
that territorial sovereignty must be respected by all member 
nations.250 An exception to this principle is Article 51 which 
allows self-defensive action against an armed attack and in

245 id, p 448.
246 See for example Kallenbach, C, “Plomo o Plata: Irregular Rendition as a 

Means of Gaining Jurisdiction Over Columbia Drug Kingpins” (1990) 23 
New York Jownal of International Law and Policy 171-2 and Wilson, 
already cited, n 3, p 1191.

247 Henderson, already cited n 213, p 543.
248 Bassiouni, MC, International Extradition: United States Law and Practice, 

2nd ed, 1987, p 194; Akehurst, M, A Modem Introduction to International 
Law, 6th ed, Allen and Unwin, London, 1987, p 107; Abramovsky, A and 
Eagle, S, “U.S. Policy in Apprehending Alleged Offenders Abroad: 
Extradition, Abduction, or Irregular Rendition?” (1977) 57 Oregon Law 
Review 51, 63. cf. Bowett, D, Self Defence in International Law, 
Manchester University Press, Manchester, 1958, p 55; Brownlie, I, 
International Law and the Use of Force by States, Clarendon Press, Oxford, 
1963, p 361.

249 The United Nations Charter, June 26, 1945, 59 Stat. 1031, T.S. No. 993, 
3 Bevans 1153, and the Charter of the Organisation of American States, 
Apr. 30, 1948, 2 U.S.T. 2394, T.I.A.S. No. 2361.

25° “All Members shall refrain in their international relations from the ... use 
of force against the territorial integrity ... of any state ...” The United 
Nations Charter, June 26, 1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans 
1153, art. 2, § 4.
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order to maintain international peace and security.251 However, 
it is unlikely that an abduction of an alleged drug trafficker 
would fall within this definition of self defence, and past uses of 
the authority to abduct foreigners have not done so.252 As a 
leading member of the United Nations, a signatory to its 
Charter, and the most powerful nation in the international 
community, the United States has an obligation to promote 
rather than frustrate the objectives of this body.253 Customary 
international law further supports the concept of foreign 
territorial sovereignty.254 Therefore the Ker-Frisbie doctrine 
condones a practice that plainly violates fundamental 
principles of international law.255

The Ker-Frisbie doctrine was developed at a time when notions 
of international law were very different from today.256 The 19th 
century nationalist approach to international law, whereby 
each state primarily did what was in its own interests as 
defined by its own laws,257 has been replaced by a move 
towards international cooperation.258 This is perhaps best 
evidenced by the emergence of the League of Nations followed 
by the United Nations.259 Significantly, the founding purposes 
of the United Nations include the achievement of international

251 Broadly, the use of force to abduct suspect drug traffickers under the 
customary right to self-defence would require that two elements can be 
satisfied: (1) necessity and proportionality (2) complicity by the territorial 
state. “Necessity requires that the act is ‘instant, overwhelming, and 
leaving no choice of means and no moment for deliberation.’ The 
proportionality element limits the measures to ‘these that do not exceed 
in manner or aim the action provoking them.”’: Kash, already cited n 132, 
p 79.

252 Henderson, already cited n 213, p 544.
253 McCarthy, already cited n 212, p 1083.
254 “A sovereign, according to modem international law, can not exercise the 

prerogatives of sovereignty in any dominions but its own. No principle is 
better established that that no government has a right to pursue 
offenders against it laws ... into the dominions of another.” Moore, J, A 
Digest of International Law, Vol II, Government Printing Office, New York, 
1906, p 362 cited in McCarthy, already cited n 212, p 1083.

255 Lowenfeld, F, “U.S. Law Enforcement Abroad: The Constitution and 
International Law” (1990) 84 American Journal of International Law 444, 
451; Henderson, already cited n 213, pp 543-4.

256 Henderson, already cited n 213, p 555.
257 von Glahn, G, Law Among Nations, 4th ed, Macmillan, New York, 1981, p 

51.
258 Carter, B and Trimble, P, International Law, Little Brown & Co., Boston, 

1991, p 6-8; Henderson, already cited n 213, p 555; McCarthy, already 
cited n 212, p 1096.

259 Henderson, already cited n 213, pp 555-6.
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cooperation to resolve any international problems,260 the 
promotion and encouragement of universal human rights,261 
and the principle that each sovereign is equal with all other 
states.262 Finally, the development of international human 
rights law prohibits the torture and abuse that occurs in many 
applications of the Ker-Frisbie doctrine,263 and is effectively 
sanctioned by the court which declines to exercise any 
supervision.

These and other changes in the international world order mean 
that the Ker-Frisbie doctrine is no longer appropriate. Its 
continued existence is a destructive gesture of defiance to the 
development of international law, extradition treaties and 
international bodies that are designed to address questions of 
jurisdiction without resorting to force.264

The Due Process Revolution

Since the creation of the Ker-Frisbie doctrine more than 100 
years ago,265 domestic law of the United States has also 
changed dramatically. The law has moved toward greater 
recognition of individual human rights and a greater 
willingness to inquire into the circumstances by which 
government has seized a defendant.266 Mapp v Ohio267 held that 
illegally seized evidence could not be admitted in state criminal 
proceedings268 in order to deter police violations of the Fourth 
Amendment269 and compel respect for the Constitution.270 271 
Miranda v Arizona?71 held that the Fifth Amendment right 
against self-incrimination extended to police custodial 
interrogation of an accused, and that any confessions obtained 
during this period would be admissible only if the defendant 
had been given detailed warnings of individual constitutional

260 United Nations Charter, Art. 1, para. 3.
261 ibid.
262 id, Art. 2, para. 1.
263 Henderson, already cited n 213, p 557.
264 id, p 557.
265 id, p 555.
266 id, pp 557-8.
267 367 US 643 (1961).
268 Mapp v Ohio, 367 U.S. 643, 660 (1961).
269 id, at 657.
270 id, at 656.
271 384 US 436 (1966).
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rights.272 This was to prevent the use of physical brutality and 
violence to extort confessions during custodial interrogation.273

Similarly, in Rochin v California,274 a case relied on by the 
Toscanino court, the court held that police action that ‘shocks 
the conscience’ violates due process protections. Finally, in 
Sparto v New York275 the court stated that the law’s loathing of 
involuntary confessions rests on both the intrinsic unreliability 
of such statements and ‘on the deep-rooted feeling that the 
police must obey the law while enforcing the law; that in the 
end life and liberty can be as much endangered from illegal 
methods used to convict those thought to be criminals as from 
the actual criminals themselves.’276 This due process revolution 
means that police no longer have free reign in bringing 
suspects to justice.277

These developments are patently inconsistent with the Ker- 
Frisbie doctrine which allows United States agents to take 
whatever means they deem necessary to retrieve a fugitive 
extraterritorially. Under the doctrine, these agents are given 
unbridled discretion, which may be employed to mistreat and 
abuse suspected drug traffickers and to bring the criminal 
justice system into disrepute.278 It is a doctrine opposed to the 
rule of law, and United States courts must respond by 
recognising the matter as one of due process279 or as part of 
their supervisory power over the administration of criminal 
justice.280

Influence of United States Policy on Other Nations

Some commentators have attacked the United States’ attitude 
to human liberty in relation to drug trafficking, suggesting it is 
at least partially responsible for world-wide abduction and 
hostage taking. Indeed it will be difficult for the United States

272 Miranda v Arizona, 384 US 436, 444 (1966); Henderson, already cited n 
213, p 558.

273 Miranda v Arizona, 384 US 436, 445-8 (1966).
274 342 US 165 (1952).
275 360 U.S. 315 (1959).
276 Spano v New York, 360 U.S. 315, 320-1 (1959). See also Rogers v 

Richmond, 365 U.S. 534 (1961).
277 Henderson, already cited n 213, p 561.
278 id, p 567.
279 United States v Russell, 411 U.S. 423, 431-32 (1973); Rochin v Caltfornia, 

342 U.S. 165 (1952).
280 McNabb v United States, 318 U.S. 332 (1943); Mallory v United States, 354 

U.S. 449 (1957); Henderson, already cited n 213, p 567.
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to object to abductions of its citizens by other states, who will 
doubtlessly rely on United States precedent.281 The United 
States’ disregard for the rule of law and the protection of civil 
liberties in the context of drug control has invaded 
international thinking on these subjects in all areas of 
enforcement. In addition, domestic protection under the 
United States Constitution has been eroded by the aggressive 
extraterritorial law enforcement approach of the government.282 
Perhaps unaware of the pervasive nature of its approach, the 
United States has done very little to promote lawful conduct by 
the Columbian government in its fight against drugs. On the 
contrary, the United States has encouraged the Columbian 
Executive to overwhelm the Legislature and Judiciary in order 
to empower the military and the police in combating drug 
cultivation and trafficking.283

All these considerations weigh against maintaining the Ker- 
Frisbie doctrine,284 which is most commonly called upon today 
in the context of drug trafficking.285 United States authorities, 
anxious for quick results, emboldened by the perceived threat 
to national security, and frustrated with international legal 
requirements, have used abduction and other violations of 
human rights as part of the extraterritorial war on drugs.286 
The Ker-Frisbie doctrine cannot continue to shield 
extraterritorial abduction. It threatens international law and 
the United States itself.287

Problems With the Extraterritorial War on Drugs
Diplomatic Problems

The United States war on drugs has created significant 
tensions with nations of Central and South America, and is 
‘often viewed as yet another attempt by the coloso del norte to 
impose its will upon the sovereignty and dignity of its 
neighbour nations.’288 This tension is not merely theoretical - it

281 Abramovsky, already cited n 136, p 161.
282 Blakesley, already cited n 213, p 279.
283 Sherman, already cited n 4, p 664.
284 Henderson, already cited n 213, p 556.
285 Ibid.
286 Matta-Ballesteros v Henman, 896 F.2d 1508, 1531 (11th Cir. 1984), cert 

denied, 471 U.S. 1100 (1985); U.S. v Yunis, 681 F.Supp. 909, 912 
(D.D.C. 1988), rev’d 859 F.2d 953 (D.C. Cir. 1988) cited in Blakesley, 
already cited n 42, p 278.

287 Blakesley, already cited n 42, p 99.
288 Boggess, already cited n 16, p 185.
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has concrete negative effects on the nations whose authority is 
subverted to the will of the United States. The United States’ 
audacity in extraditing Columbian citizens who are suspect 
drug traffickers, leaves the Columbian government helpless to 
enforce its own laws or rebuild its justice system.289 As well as 
ignoring Columbian laws in order to enforce domestic laws, the 
United States drug policy actively promotes ‘debilitation of an 
independent Colombian judiciary and disrespect for the 
[Colombian] Constitution.’290

Philosophical Problems

Customary international law is a major and important source 
of international law,291 and it is an area that has been injured 
by the United States extraterritorial war on drugs. In seeking 
extraterritorial jurisdiction, the United States has pioneered 
many changes in custom. The result of these changes in 
custom is that international customary law has also been 
changed. In certain circumstances, breaches of customary 
international law do not result in a change in international 
jurisprudence because the breach is condemned by the 
international community. The international community can 
condemn a breach of customary law by resolution affirming the 
pre-breach customary law. However, this is uncommon. A  
more common response is for other nations to duplicate the 
violation,292 so that more nations neglect the customary legal 
principle in determining their international policy.293 In the 
final stages, ‘wholesale disregard for the former order quickly 
replaces the principle with either a different custom or 
“international anarchy” as to that principle.’294

While the United States extraterritorial war on drugs might be 
technically legal under domestic law, the dynamic nature of 
international customary law295 requires United States actions to 
be ‘couched in policies that emphasise patience and 
restraint.'296 Patience and restraint are attributes largely 
incompatible with a war mentality. Nevertheless, the global 
nature of the drug trafficking problem, and the delicate and 
complex nature of international relations, mean that it is more

289 Sherman, already cited n 4, pp 669-70.
290 id, p 697.
291 Abramovsky, already cited n 136, p i22.
292 Boggess, already cited n 16, p 187.
293 ibid.
294 ibid.
295 Greig, D, International Law, Butterworths, London, 1970, p 3.
296 Boggess, already cited n 16, p 186.
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vital than ever that the United States strictly adhere to 
accepted customs of international law.297

Conclusion
The United States views its drug problem as such a threat to 
the United States that it accepts violation of international law 
and damage to the rule of law as necessary collateral damage. 
Its response to the problem has been to declare an 
extraterritorial war on drugs, which sanctions actions that 
abuse of many of the principles of international jurisdiction 
which are essential for good order between nations. 
Meanwhile, the Ker-Frisbie doctrine forgives extraterritorial 
abduction, thus sweeping aside principles of international law 
and civil rights for the purposes of expediency. As a result of 
the United States’ disregard for international law, other nations 
are increasingly willing to subordinate traditional thinking to 
the perceived necessities of fighting the international drug 
war.298

As a world power and leader in the global community, the 
United States has an obligation to obey international legal 
principles.299 This obligation has not always been honoured, 
largely because of the overzealous, militaristic and unilateral 
nature of law enforcement fostered by the war on drugs. The 
United States should not presume that it can police this 
problem itself and can afford to alienate and antagonise other 
nations.300 An essential feature of the drug trafficking problem 
is its internationalism. Therefore, the United States will 
ultimately advance its drug control policy further by upholding 
principles of international law, and relying on the cooperation 
of other nations to combat what is, after all, a global problem.
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