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In May 1990 the people of Burma took part in an election 
sponsored and organised by the military government, then 
called the State Law and Order Restoration Council (SLORC). 
The main opposition group in Burma, the National League for 
Democracy (NLD), obtained just under 60% of the popular and 
about 81% of the seats in the National Assembly, which was 
never convened. Its general-secretary is Nobel laureate, Aung 
San Suu Kyi. The SLORC refused to allow those elected to meet 
in a Parliament, or to proceed to form a government. The 
military have since continued to rule Burma by decree. In their 
pronouncements, both the military and the opposition forces 
speak of moving to a constitutional form of government, and 
have set up processes that work towards this aim.

This paper compares some important provisions that are 
emerging from two constitutional drafting processes for Burma, 
one being conducted by a National Convention called by the 
current Burmese military government and the other by an 
opposition group in exile, the National Council of the Union of 
Burma (NCUB).

The military government convened a National Convention, 
initially with 702 members. The membership were chosen by 
SLORC to be “representative” and included: 107 persons 
elected in the 1990 elections; 49 from political parties; 93 from 
the peasants; 41 from intellectuals and the intelligentsia; 92 
from State service personnel; 215 from the national races and 
57 invited guests. The main opposition group, the National 
League for Democracy (NLD), which had won a huge majority of 
the popular vote in the 1990 election had 86 members in the 
elected persons category and 5 amongst the representatives of 
political parties. The National Convention first met on 9 
January, 1993, and the NLD representatives withdrew from the 
National Convention in 1995.* 1

* Graeme Wiffen BA, LLB, LLM, is Senior Lecturer in the School of Law at 
Macquarie University, Sydney

1 Myint Zan, “Law and Legal Culture, Constitutions and Constitutionalism in 
Burma” in Tay, Alice (ed) East Asia: Nation Building, Human Rights, Trade, 
Nomos Publications, 1999, p 258.
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It has never been clear whether the task of the National 
Convention was to draft a constitution, or to settle on 
principles for a Constitution. In any event, as at January 2001, 
the National Convention last met in March 1996.2

The military government has banned discussion of a 
Constitution outside of the National Convention process. This 
has effectively silenced opposition forces inside Burma, 
including the main opposition group, the NLD, from effectively 
drawing up a (draft) Constitution. Outside of the country, the 
National Council of the Union of Burma has sponsored a 
drafting process, assisted by the Burma Lawyers’ Council a 
group of Burmese trained lawyers, many in exile, and foreign 
lawyers. Hence, as indicated in the sub-title of the paper the 
draft constitution was not drawn up by the opposition inside 
Burma but by an exiled or expatriate group the National 
Council of the Union of Burma ostensibly with the help of 
foreign “experts”.

Burma has had two Constitutions in modem times, adopted in 
1947 and 1974. These have influenced the approaches to a new 
Constitution.

One of the ostensible reasons that led to the 1962 
military takeover was the alleged demand for 
federalism and the right of secession that was 
provided in the 1947 Constitution. Hence the 1974 
Constitution was carefully drafted to avoid the 
‘weak points’ of the 1947 Constitution. Though 
there was no mention of the words ‘unitary’ or 
‘federal’ in the 1974 Constitution, it is clear that 
the 1974 Charter embodied a single party unitary 
state operating under a unicameral legislature.3

Comparison of Proposals
This paper will compare the proposals of the military 
government, and the National Council for the Union of Burma. 
Both groups have issued preliminary documents. The 
government, formerly the State Law and Order Restoration 
Council (SLORC) and now known as the State Peace and 
Development Council (SPDC), has issued The Basic Principles 
and Detailed Basic Principles laid down by the National

2 Note 1
3 Note 1 at 260

118 Southern  C ross University L aw  Review



Drafting a Constitution for Burma: A  Comparison of the
Government’s and an Expatriate Opposition Group’s Proposals

Convention Plenary Sessions up to 30 March 1996 4 (referred to 
here as the Basic Principles). In December 1997, the opposition 
NCUB issued its (Future) Constitution of the Federal Union of 
Burma,5 (referred to here as the NCUB draft). Thus, it is 
possible to begin to consider what is envisaged by both parties, 
when they talk of a Constitution for Burma.

Based on these documents, two very different views of the 
constitutional process have emerged. The approach of the 
NCUB seems to be within a modern tradition of constitutional 
drafting. Its document resonates with modem ideas of what 
constitutes a liberal democratic state, and not only delineates 
the sharing of power between a federal government and 
member states, and between the components of that federal 
government. Also, like other modem constitutions, the 
document incorporates the rights and freedoms of the citizen.

The Basic Principles issued by the military, on the other hand 
is, in this sense, less ambitious. It is almost entirely concerned 
with power sharing and administrative arrangements, and at a 
level of detail unusual in documents of this nature.

In the introduction to its draft of a future constitution for 
Burma, the NCUB sets out eight principles:
1. the sovereignty of the State derives from the people;
2. Burma is a federal union;
3. firm guarantees of national equality and the right of self 

determination for all ethnic nationalities;
4. multi party democratic system and human rights;
5. proper division of power between federal and State 

governments;

4 The Basic Principles and Detailed Basic Principles laid down by the National 
Convention Plenary Sessions up to 30 March 1996. It is difficult to obtain 
material from Burma, and it is difficult to give a precise source for this 
document, which in an “Acknowledgment” states - “Now the basic principles 
and detailed basic principles laid down by the National Convention, as have 
been published in the New Light of Myanmar, are collected and presented 
herewith, to be studied all together.”
5 National Council of the Union of Burma, (Future) Constitution of the Federal 
Union of Burma Proposed First Draft December 1997. (Hereinafter referred to 
as the NCUB draft).
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6. a bicameral legislature: National Assembly composed of 
representatives of the States; People’s assembly of 
representatives of the People;

7. separation of the legislative, executive and judicial powers;
8. subordination of the arm[ed] forces to civilian control; 

arm[ed] forces are only one of the departments of state with 
no right to interfere in politics.6

The military government had also laid down a basic framework 
for drawing up the constitution:

Even before the National Convention began its work the 
SLORC had already established six objectives of the 
Convention. They are:
(a) non-disintegration of the Union;
(b) non-disintegration of national solidarity;
(c) perpetuation of sovereignty;
(d) flourishing of genuine multi-party system;
(e) further flourishing of the noblest and worthiest of 
worldly values namely, justice, liberty and equality in 
the State;
(f) for the Tatmadaw [the Army] to be able to participate 
in the national political leadership role of the future 
State.7

Thus it might be said that the two constitutional processes 
start from different premises. Nonetheless, while different from 
those of SLORC, and from the approach in its Basic Principles, 
the more liberal NCUB’s Principles will be used to set up an 
initial basis of comparison between the two processes of 
constitution drafting.

PRINCIPLE 1: THE SOVEREIGNTY OF THE STATE 
DERIVES FROM THE PEOPLE

NCUB Draft
The short preamble to the NCUB draft constitution is expressed 
as a statement by "We, the people of Burma" setting out a 
number of principles that the Constitution is based on, and 
ending with the operative clause:

6 Note 5 p VII
7 Myint Zan, Note 1, p258
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we accept and adopt this Constitution as the highest law 
of the Federal Union. 8

The NCUB document uses the words of Principle 1, in the first 
Article of its draft Constitution which declares that:

Article 1. The Federal Union of Burma
The Federal Union of Burma shall be a sovereign democratic 
state.

and
Article 3. Public Authority
All public authority emanates from the citizens.

Principles of the Military Government
The Basic Principles of the military government, is not well- 
articulated as regards the idea of the people’s sovereignty. 
Included in its Principles is a section called ‘The principles that 
may be based upon in the chapter on The State”, which includes 
the following:

1. In connection with the State, it is laid down that -
(a) Myanmar Naing-Nang9 is a sovereign independent 

nation.
(b) the state shall be known as Pyidaungsu Thamada10 

Myanmar Naing-Nang Daw.
(c) sovereign power of the State is derived from the 
citizens and is in force in the whole country.11

PRINCIPLE 2: BURMA IS A FEDERAL UNION
Central to the NCUB draft is the idea of federalism, which 
Myint Zan in the quote above12, identifies as a long-standing

8 NCUB draft, note 5, p 2.
9 Myanmar State. SLORC, the military government changed the name of the 
country. Therefore the NCUB draft refers to Burma and the Basic Principles of 
the military government uses the term Myanmar both for the name of the 
country and for the peoples of Burma as a whole.
10 Pyidaungsu Thamada translates as Union Republic.
11 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles, No (1). See footnote 4 at p 9.
12 Myint Zan, Note 1, p 260.
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point of contention in Burma. The Introduction to the NCUB 
draft identifies the source of this Principle as the:

Panglong agreement reached between General Aung San 
and the ethnic nationalities who have been struggling for 
over forty years, Bo Aung Gyaw street declaration, 
agreement reached between the National League for 
Democracy (NLD) and Union Nationalities League for 
Democracy (UNLD), the Marnaplaw Agreement, and the 
historical development of cohabitation of various ethnic 
nationalities.13

Federalism is the basis of the Union, as envisaged by the 
NCUB.

Article 2 is headed “Formation”, and provides that:
(a) The Federal Union shall be formed and based on 
equal rights and the right of self determination of its 
Member States in accordance with this Constitution.
(b) The Federal Union and its Member States are obliged 
to conduct affairs of common interest with mutual loyalty 
and cooperation

Federalism also gives the nation its geography as in Article 5 
“Territory”:

The territory of the Federal Union shall be composed of 
the whole of the Member States. The territory of the 
Federal Union shall not be altered without the consent of 
all of the Member States.

Member states are defined in Article 34 as Greater Rangoon, 
National States and Nationality States.

Eight National States are named in the draft: 14 
Kachin National State 
Karen National State 
Karenni National State 
Chin National State 
Burman National State 
Mon National State 
Arakan National State 
Shan National State

13 NCUB draft, note 5, p VII
14 NCUB draft, note 5, Art 35
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The Member States may foster their individual languages for, 
while Burmese and English are the official languages of the 
Federal Union, in “the Member states, the native languages 
may be used as official languages”.15

The draft Constitution protects the integrity of existing Member 
States of the Union. While there are provisions for altering the 
boundaries of Member States, and the creation of new Member 
States by the Federal Congress, the provisions come with 
strong safeguards.

The Federal Congress may only vote on the question:
(a) to increase, diminish or otherwise alter the boundaries 
of a Member State; or
(b) to form a new member state through the unification of 
Member States or parts of Member States,
with the consent of the Assemblies of the Member States 
concerned and with the consent of a two thirds majority 
of their electors.16

In addition, the Member States are represented in the 
Congress, as the National Assembly, one of the two houses of 
the bicameral Federal Congress, is to be:

composed of four representatives from each Member 
State.17

The way in which these representatives are to be chosen by the 
Member states is not set out in the NCUB draft.18

At first sight the NCUB draft may appear to undercut the 
strong Federal principle. In keeping with the Westminster 
tradition, it is the lower house, the directly elected People's 
Assembly, that seems the more powerful. Money bills, called 
Federal budget bills and revenue bills in the draft, are 
introduced in this Assembly.19 Moreover, the upper house may 
not block supply as the Federal budget bill may become law 
without the agreement of the National Assembly, if passed 
twice in the People's Assembly.

15 NCUB draft, note 5, Art 6
16 NCUB draft, note 5, Art 38
17 NCUB draft, note 5, Art 48
18 See note 72
19 NCUB draft, note 5, Art 67(b)
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The strong federal theme in the draft is, however, reinforced in 
an unusual provision that “bills relating to natural resources 
may only be introduced in the National Assembly”.20

Chapter X of the NCUB draft Constitution is entitled “Member 
States of the Federal Union”. The approach of the Chapter also 
reinforces the Federal character of the overall document. In 
referring to the Member States of the Federal Union, the 
Chapter declares that they have the right of:

• self-determination;21 and

• to exercise legislative, executive and judicial powers;22

Chapter X also recognises that the Member States will have 
their own constitutions, requiring only that these constitutions 
must conform to democratic principles.23 Significantly, the 
Chapter permits the Member States to establish security forces 
of up to 0.1 per cent of the state population in size.24

Finally, the NCUB draft Constitution contains a guarantee that 
the Federal Union will “on request protect any Member State 
from external and domestic danger”.25

There are provisions in the NCUB draft which protect member 
States and safeguard its Federal nature. They can be seen in 
the provisions concerning amendment of the Constitution. 
Under Chapter XIV “Amendment to the Constitution” it is 
stated that even though proposals for amendments are to be 
initiated by a Bill in one of the Houses of the Federal Congress, 
the proposals must be notified to the Member States. While the 
Member States do not have a veto, the proposals must be 
approved by a vote of two thirds of the representatives of each 
assembly, that is, including the National Assembly, the 
members of which are nominated by the Member States.

The strongest basis of the Federal nature of the NCUB draft is 
its recognition of real power in the Member States. Article 132 
affirms that:

20 NCUB draft, note 5, Art 67(c)
21 NCUB draft, note 5, Art 130
22 NCUB draft, note 5, Art 132
23 NCUB draft, note 5, Art 131
24 NCUB draft, note 5, Art 134
25 NCUB draft, note 5, Art 135
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Member States shall be entitled to legislative, executive 
and judicial powers.

The legislative capacity can be described as a residual power, 
as Article 77 ’Legislative Power of the Member States’ provides:

Member States have the power to legislate in so far as 
this constitution does not confer legislative power on the 
Federal Congress.

The Constitution also lists specific areas where,
notwithstanding Article 77, the Member States have a 
concurrent legislative power with the Federal Congress.

First, Article 73 sets out the exclusive legislative powers to be 
given to the Federal Congress. Article 74 then sets out 
“Concurrent Legislative Powers”, and provides:

Member States shall possess legislative powers 
concurrently in relation to the following areas:
(i) purchase and sales tax, business enterprise tax, 
income tax, liquor and tobacco tax, port tax within the 
Federal Union,
(ii) protection of the environment,
(iii) drugs,
(iv) registration of births and deaths,
(v) Federal Union energy and development projects within 
Member States,
(vi) exploration, exploitation, and sale of natural 
resources within a State,
(vii) investment by foreign governments and companies 
within a Member State,
(viii) local radio and television services,
(ix) banking services,
(x) transfer of homes, premises and land matters,
(xi) university and vocational education,
(xii) regulations relating to rivers and waterway crossing 
Member State's borders, domestic sea and coastal 
transportation,
(xiii) refugee and political asylum matters,
(xiv) criminal law and civil procedural codes, and
(xv) education and vocational training for public servants.
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What is neat on paper may be less neat in practical politics, 
and the NCUB draft also provides in Article 78 that:

Federal law shall override State Law.

This model of exclusive and concurrent powers, with residual 
powers to the Member States, is the model used in the 
Constitution of the Australian Federation, and constitutional 
practice in Australia may assist the (future) Federal Union of 
Burma if the NCUB draft were to come into force.

Principles of the Military Government
Provisions concerning the devolution of power also appear in 
the Basic Principles of the military government, but it is not 
clear that a federal system is envisaged. The provisions appear 
to have allowed a degree of devolution of the central 
government’s powers to subordinate regions.

There are obvious difficulties in reading a translated document, 
but it is possible to read the formulation in the military’s 
government's Basic Principles:

In connection with the legislature, it is laid down that:
(a) the legislative power of the State is distributed among 
the Pyidaungsu Hluttaw, Region Hluttaw, and State 
Hliuttaws (the Union Congress, the Region Assemblies 
and the States Assemblies). Legislative power stipulated 
by the State Constitution shall be distributed to self- 
administered areas26

... as a top down approach, with the power of the nation being 
delegated down to the States, rather than a federal model 
where the units have independent legislative power, some of 
which is ceded to the central or Federal government.

The “state is delineated and constituted with ... seven regions 
and seven states ...”,27 and, while the “Regions and States are 
of equal status and authority”28, there is no reference to them 
having the right of self determination as in the NCUB draft.

26 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (7)(a). See Note 4 at p i  1
27 Basic Principles, The Detailed Basic Principles for the Chapter The State 
Structure” No (2) See Note 4 at p27
28 Basic Principles, The Detailed Basic Principles for the Chapter The State 
Structure” No (3) See Note 4 at p27
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It was noted that in the NCUB draft, the borders of the Union 
are those of the constituent states, so that Federalism could be 
said to give the nation its geography. In the military 
government’s Basic Principles, the nation’s borders are simply 
expressed to be those that exist at the time the Constitution 
comes into force.29 In the military government’s draft changing 
the borders of the nation, of a region or a of a state does not 
require the consent of the regions or states. Their opinion must 
be sought, but can be overruled by a three quarters’ vote of the 
Union Congress.30

The Union of the military government will be divided into 
states, regions and union territories:31

States Regions Territories

Kachin Sagaing Union territories
Kayah Tanintharyi
Kayin Bago
Chin Magway
Mon Mandalay
Rakhine Yangon
Shan Ayeyarwady

The Principles do not set out rights of the states and regions to 
foster their individual languages or culture.

As in the NCUB draft, one of the two houses of the Congress of 
the Union, the Amyotha Hluttaw (the National Assembly), is to 
be composed of representatives from the states and regions. 
However, they are elected from the states and regions, not 
appointed by those Member States or regions as in the NCUB 
draft, and, in addition to 168 elected members, there are 56 
appointed military members in this Assembly.32

While the legislative power of the state is disseminated, in part, 
to the Union Congress, it is not as clear from the Basic

29 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (l)(d). See Note 4 at p9
30Basic Principles, The Detailed Basic Principles for the Chapter The State 
Structure” No (9) See Note 4 at p31
31 Basic Principles, The Detailed Basic Principles for the Chapter The State 
Structure” No (3) See Note 4 at p27
32Basic Principles, The Detailed Basic Principles for Formation of Legislature No 
3(b) and 13 - See Note 4 at p47 and 51.
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Principles of the military government how this is to be 
exercised. There is no reference to what type of bills may be 
initiated in which Assembly.

PRINCIPLE 3: FIRM GUARANTEES OF NATIONAL 
EQUALITY AND THE RIGHT OF SELF-DETERMINATION 
FOR ALL ETHNIC NATIONALITIES

NCUB Draft
In the NCUB draft, the Federal Union will comprise Greater 
Rangoon, National States and Nationality States as Member 
States. The draft Constitution, at this stage, only nominates 
the National States, which are the historically delineated 
regions in the country.33 While many of these National States 
are already based on ethnic nationalities, the Draft also makes 
provision for new Nationality States, envisaged as new regions 
for those ethnic communities which have not historically had 
their own state. These are not yet nominated. There is an 
overall restriction that each ethnic nationality will have only 
one State.

The strong federal nature of the draft Constitution is 
apparently considered by the NCUB as a guarantee of the 
rights of these ethnic nationalities.

It is also envisaged that the composition of the Congresses of 
the Member States may reflect their ethnic diversity. The NCUB 
draft provides:

To ensure minority rights, one assembly of State 
Congress may be based on the population of the Member 
State, and the other may be composed of representatives 
from National Autonomous regions and Special National 
Territories on [a] proportional basis.34

In addition to these formal political arrangements, the 
existence of ethnic nationalities, and the need for the protection 
of differences, is a strong theme throughout the NCUB draft. 
The next section of this paper discusses the concept of rights in 
the military government’s and NCUB drafts, but here it is 
relevant to highlight some of the constitutionally protected 
rights that reflect the concern of the NCUB draft for the 
position of ethnic nationalities.

33 NCUB draft, Note 5, draft Art 35
34 NCUB draft, Note 5, Article 133
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Citizens of the Federal Union will have the right to:
• equality before the law, irrespective of national origin, 

religion, language, colour or race;35
• freedom of worship and of religious practices;36 

and to -
• promote their ethnic culture, customs and traditions;37
• freely study and promote the language and literature of 

their nationality:38 and
• establish private educational establishments.39 

Principles of the Military Government
The Basic Principles of the military government state that the 
State “is a nation collectively inhabited by various 
nationalities”40, but do not spell out any of the details.

PRINCIPLE 4: MULTI-PARTY DEMOCRATIC SYSTEM 
AND HUMAN RIGHTS
(A) A MULTI-PARTY DEMOCRATIC SYSTEM 
NCUB Draft
The NCUB draft contains a simple and clear prescription that 
“the political system of the Federal union shall be a multi-party 
democratic system”. Political parties are to have the right “to 
freely form and participate in the political process”. Parties are 
to perform and function in accordance with basic democratic 
principles, and the Federal Congress may make laws to give 
effect to these principles.41

Principles of the military government
The Basic Principles of the military government stipulate that 
“the State practices genuine multi-party democracy system”. 42

35 NCUB draft, Note 5, Article 14(a)
36 NCUB draft, Note 5, Article 15(a)(iii)
37 NCUB draft, Note 5, Article 24
38 NCUB draft, Note 5, Article 26
39 NCUB draft, Note 5, Article 27
40 Basic Principles, The detailed Basic Principles for the Chapter The State’ No (3) 
See Note 4 at p25
41 NCUB draft, Note 5, Article 7
42 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (3) See Note 4 at p9
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The Basic Principles do not elaborate on this concept in the way 
that the NCUB draft does. Nonetheless, coming as it does from 
a military dictatorship, it is of some interest and significance. 
The same claim was made by the SLORC Foreign Minister U 
Ohn Gyaw, in his speech to the United Nations General 
Assembly on 11 October 1994 ,...43 In this the “rhetoric ... is 
different from the one-party socialist Constitution (of 1974) and 
certain features of the [Basic Principles] may have more 
similarity with the 1947 Constitution than with the 1974 
Constitution”.44

(B) HUMAN RIGHTS 

NCUB Draft
Provisions relating to human rights feature prominently in the 
NCUB draft. While Chapter II is entitled 'Basic rights', the 
Chapter, and its provisions are complex both in the way that 
they are drafted, and in the inter-relationship between the 
various Articles. This illustrates that the drafters of the NCUB 
draft Constitution give great emphasis to the identification and 
protection of human rights in the Union.

One approach to assist in an understanding of the Chapter 
might be to identify three categories of rights.

The first two categories, at the highest levels of importance, 
would be based on two Articles; one that sets out “Inalienable 
rights” and a second that sets out “Basic Freedoms”. The third 
category, set out in the remainder of the Chapter, comprises 
many individual rights and freedoms, that, for reasons that 
derive from the forms of oppression that many of the peoples of 
Burma have suffered in recent history, are given special and 
unambiguous treatment.

The first category of protection is the inalienable rights that 
may “under no circumstances be encroached upon or 
withdrawn”. These are the right to:

43 Myint Zan, Note 1, at p 261.
44 Note 1, ibid
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• equality before the law, irrespective of national or 
social origin, religion, social status, political opinion, 
language, sex, age, colour or race;

• life;
• freedom of thought and belief; and
• respect as a human being, so that a person's human 

dignity shall not be violated. 45
Article 14 continues to include inalienable protection against 
extreme forms of punishment, so that no person in the Federal 
Union may be subjected to enslavement, forced labour, torture, 
or to cruel, inhumane or degrading treatment.46 The next 
category of basic rights are called basic freedoms,47 and may be 
distinguished from inalienable rights in the manner in which 
they are to be enforced. The inalienable rights are granted by 
the Constitution, and will be enforced by the Supreme Court. 
The Basic Freedoms, on the other hand, are to be implemented 
by laws of the Federal Congress.48

The NCUB draft recognises the difficult point that the basic 
freedoms of an individual may have to be modified in the 
interests of the majority and empowers the Federal Congress to 
pass laws that may restrict the basic freedoms, if necessary to 
preserve basic democratic principles, and public health and 
morality.49

There is a third grouping of rights, that are individual rights, 
each individually identified. These are the right to:

• marriage;50
• work;51
• citizenship;52
• privacy;53
• property;54

45 NCUB draft, Note 5, Article 14(c)
46 NCUB draft, Note 5, Article 14 (b)
47 NCUB draft, Note 5, Article 15
48 NCUB draft, Note 5, Article 15(c)
49 NCUB draft, Note 5, Article 15(d)
50 NCUB, Note 5, draft Article 16
51 NCUB, Note 5, draft Article 17
52 NCUB, Note 5, draft Article 18
53 NCUB, Note 5, draft Article 19
54 NCUB, Note 5, draft Article 20
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• cultural rights; 55
• education;56
• establish private institutions;57
• use the language of a nationality; 58
• political rights;59 and
• the protection of the Federal Union, both while within 

and outside the country.60
Also within this category is a group of Articles which, read 
together, give protection to persons who are involved in the 
criminal justice system. The Articles deal with Arrest and 
Detention,61 Criminal Charges,62 and Trial and Penalty.63

There are also basic rights in relation to children. The 
formulation of these rights attempts to provide guidance in 
adjudicating between the sometime competing rights of 
children and their parents.64

Finally, persons in the Union may have recourse to the 
International Conventions on Human Rights (to which Burma 
is a party). The Conventions may be directly applied by the 
Courts.65

The NCUB draft envisages that the Union will have a Human 
Rights Commission from which persons whose human rights 
have been violated may seek protection and possibly remedial 
measures.66

Principles of the Military Government
In the Speech referred to above, the SLORC Foreign Minister, U 
Ohn Gyaw, informed the General Assembly that:

Freedom of thought, freedom of expression, freedom of 
belief, freedom of worship, freedom to seek a livelihood

55 NCUB, Note 5, draft Article 24
56 NCUB, Note 5, draft Article 25
57 NCUB, Note 5, draft Article 27
58 NCUB, Note 5, draft Article 26
58 NCUB, Note 5, draft Article 29
66 NCUB, Note 5, draft Article 33
61 NCUB, Note 5, draft Article 21
62 NCUB, Note 5, draft Article 22
63 NCUB, Note 5, draft Article 23
64 NCUB, Note 5, draft Article 28
65 NCUB, Note 5, draft Article 30
66 NCUB, Note 5, draft Article 31
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and freedom of organisations will be guaranteed. There 
will be equality of opportunity and equality before the 
law....67

The Basic Principles of the military government do not, 
however, elaborate on these concepts beyond the statements 
that:

In connection with citizens and citizen’s fundamental 
rights and responsibilities, it is laid down that.........

(b) every citizen shall enjoy rights of equality, rights of 
liberty and rights of justice etc. as prescribed in the 
State Constitution;
(c) there shall be no right to hold a citizen in detention 
for more than 24 hours without the permission of a 
law court;68

Paragraph (a) of this clause sets out who has a right to 
citizenship. Interestingly, the remaining paragraphs in this 
clause, paragraphs (d) to (i) set out responsibilities of the 
citizen.

PRINCIPLE 5: PROPER DIVISION OF POWER 
BETWEEN FEDERAL AND STATE GOVERNMENTS
NCUB Draft
The division of powers between the federal and state 
governments in the NCUB draft, is discussed above under The 
heading: “Principle 2: Burma is a federal union”

Principles of the military government
No details of this are given in the Basic Principles of the military 
government.

PRINCIPLE 6: BICAMERAL LEGISLATURE 

NCUB draft
Chapters IV, VI and VII of the NCUB draft set out the structure 
of the proposed government for the Union of Burma.

67 Myint Zan Note 1 at 261.
68 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (3) See Note 4 at p 11
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Chapter VI makes provision for the office of the President of the 
Federal Union. The Presidency is a powerful position, but the 
powers are more like those in a country in the Westminster 
system, than in a country with a more thorough separation of 
the executive and legislative functions, like the United States. 
The main functions of government for the Union of Burma will 
be carried out through the work of the national legislature to be 
called the Congress of the Federal Union, or the Federal 
Congress.

The Federal Congress may sit as a deliberative body, in joint 
session,69 but more commonly will sit as a bicameral legislature 
of two Assemblies: the National Assembly composed of 
representatives of the States, and the People’s Assembly of 
representatives of the People of the Union.

Joint Session
A joint session of the Federal Congress must be held once a 
year.70 The Federal Congress may also meet in special joint 
sessions, as required -
• to ratify Constitutional amendments;
• to confirm the declaration or termination of a state of 

emergency, and a state of war;
• to confirm the appointment of the President of the Federal 

Union;
• to swear in judges of the Federal Supreme Court.71 

A Bicameral Legislature
The main work of the Federal Congress will be carried out with 
the Congress sitting as a bicameral legislature. The 
arrangements will be familiar to readers used to the system of 
countries like Australia, which combine the Westminster 
system with a written constitution.

While the members of both houses have four year terms, the 
Constitution envisages that the National Assembly, like the 
Australian Senate, will provide some continuity:

Half the representatives (in the National Assembly) shall 
be elected every two years.72
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The National Assembly is the Member States house, and is 
composed of four representatives from each of the Member 
States. Following this traditional terminology, the People’s 
Assembly is the ’People’s House’ as the representatives are 
directly elected by the citizens of the Union of Burma.

In keeping with the Westminster tradition, the People’s house 
has special prerogatives.

The People’s Assembly provides the government. While the 
President selects the Prime Minister and Deputy Prime 
Minister, the Constitution provides that the Government of the 
Federal Union is to be composed of a Prime Minister and 
Ministers who must be representatives in the People’s 
Assembly. Only the People’s Assembly may bring about the fall 
of a government through a motion of no confidence.69 70 71 72 73

Another major prerogative of the People’s Assembly is that 
while, generally, Bills may be introduced in either Assembly, 
budget bills and revenue bills, may only be introduced in the 
People’s assembly.74

On the other hand, the National Assembly also has special 
prerogatives. In a unique feature, mentioned above, this House, 
the house of the Member States, has a special role in relation

69 NCUB, Note 5, draft Article 41
70 NCUB, Note 5, draft Article 41
71 NCUB, Note 5, draft Article 41
72 NCUB draft Article 50. The Constitutional Drafting Committee of the 
National Council of the Union of Burma has reserved for further consideration, 
the use of the word "elected" in the English version of Article 50. There may be 
a tension between the democratic principles embodied in the NCUB draft and 
its federal basis. It might be more consistent with the former for 
representatives in the National Assembly to be elected. Note that NCUB draft 
Art 131 requires that “The Constitutions of the Member States shall conform 
to the democratic principles of this Constitution”. On the other hand, it may be 
more consistent with the federal basis of the NCUB draft that there be a 
greater connection between the members of the National Assembly and the 
legislatures of Member States, which they represent. Note that NCUB draft Art 
48 uses the non-committal passive of “The National Assembly shall be 
composed of four representatives from each member State”. (See fn 17). 
(Source: the writer’s personal conversation with some members of the NCUB  
Drafting Committee)
73 NCUB draft Article 93
74NCUB draft Article 67, 69
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to natural resources. Bills relating to natural resources may 
only be introduced in the National Assembly.75

Principles of the Military Government
The Basic Principles of the military government provide for the 
office of the President of the State. The powers of the 
Presidency do not follow the Westminster system, but are more 
consistent with a presidential system, where the President 
indeed is both Head of State and Head of Government.

The President is to:
designate the Union government Ministry 

and

2(a) The President of the State shall appoint Union 
ministers:

1. he shall select suitable persons who possess
prescribed qualifications from among the Hluttaw 
representatives or non-Hluttaw representatives;

2. he shall obtain a list of nominations of suitable
Tatmadaw (military) members from the 
Commander-in-Chief of Defence services for 
ministries of defence, security/home affairs and 
border affairs;’76

The President submits the names selected to the Pyidaungsu 
Hluttaw (the Union Congress), which:

2(c) The Pyidaungsu Hluttaw has no right to refuse a 
person nominated by the President of the State for the 
appointment of a Union Minister unless it can prove that 
the person concerned does not possess qualifications 
prescribed for Union Ministers,’77

Note that Union Ministers, the members of the Government, 
need not be members of the Union Congress.78

75NCUB draft Article 67
76 Basic Principles, The Detailed Basic Principles fo r the Formation of the 
Executive No 2. See Note 4 at p 63
77 Basic Principles, The Detailed Basic Principles fo r the Formation of the 
Executive No 2(c). See Note 4 at p 63.
78 Basic Principles, The Detailed Basic Principles fo r the Formation o f the 
Executive No 2, and see No 1(e). See Note 4 at p 63
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The relationship of the Executive to the Legislature ... is 
not clear. The fact that the President can choose, appoint 
and dismiss the Union (Government) Members with a 
minimum of parliamentary supervision together with the 
fact that the Union Ministers, as well as the Chief 
Ministers of State and Regions are directly responsible to 
the President, instead of the Legislature can also create a 
lack of accountability on the part of the Executive.79

In suggesting a system with the forms of Parliamentary 
accountability of the Westminster style system, the NCUB 
might have been influenced by the fact that in multi-ethnic 
Burma, one group, the Burmans, roughly constituted two 
thirds of the country’s population. Thus a system where the 
executive could be checked or controlled through parliamentary 
processes based on a Westminster model, would, from the 
perspective of accountability, be a preferable model.80

Joint Session
There are no details given as to how the Union Congress will go 
about its business, except for detailed provisions as to the 
formation of committees.81

Bicameral Legislature
In the Basic Principles, the Amyotha Hluttaw (the National 
Assembly) is:

formed with Hluttaw representatives elected in equal 
numbers from regions and states and Tatmadaw 
(military) member Hluttaw representatives nominated by 
the Commander-in-Chief of the Defence Services. 82

The Pyithu Hluttaw (the People’s Assembly) is:

formed with Hluttaw representatives elected on the basis 
of population and Tatmadaw (military) member Hluttaw

79Myint Zan, Note 1, at p 267
80 Myint Zan, Note 1, at 264
81 See for example, Basic Principles, The Detailed Basic Principles for Formation 
of the Legislature, No 11. See Note 4 at p47 ff
82 See eg, Basic Principles, The Detailed Basic Principles for Formation of the 
Legislature, No 2(b). See footnote 4 at p47 ff.
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representatives nominated by the Commander-in-Chief of 
the Defence Services.83

Neither House seems to have special prerogatives.

PRINCIPLE 7: SEPARATION OF THE LEGISLATIVE, 
EXECUTIVE AND JUDICIAL POWERS

NCUB draft
The draft Constitution maintains a separation of powers - 
legislative, executive and judicial. The formal expression is in 
Article 4 “Exercise of Public Authority” which states:

The legislative, executive and judicial powers shall be 
vested in the Congress of the Federal Union, the 
Government of the Federal Union, the Federal Supreme 
Court and the other courts, as established by this 
Constitution.

The NCUB draft reflects the historical situation that Britain 
was the colonial power that ruled Burma. Thus features of 
Burma’s legal system reflect the British common law and the 
NCUB draft is clearly within the Westminster tradition. While 
the Constitution embodies the ideal of the separation of 
powers, it is that ideal as developed at Westminster.

Executive Power
The NCUB draft creates the position of Federal President to be 
the Head of State.84 It is a formal, and largely ceremonial 
position.

The NCUB draft provides that:

The Government of the Federal Union shall be formed 
with Ministers headed by the Federal Prime Minister.85

The Federal President appoints as the Federal Prime Minister 
the candidate elected (and recommended to him) by the 
People's Assembly, and appoints as Deputy Federal Prime 
Minister and Ministers, persons proposed by the Prime

83 See eg, Basic Principles, The Detailed Basic Principles for Formation o f the 
Legislature, No 2(a). See footnote 4 at p47 ff.
84 NCUB draft Article 79
85 NCUB draft Article 88(a)
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Minister.86 All members of the Government must be 
representatives in the People’s Assembly.87

The substantive executive power is exercised by the 
Government. Policy guidelines for the Government are 
determined by the Prime Minister, and, within these policy 
guidelines, Ministers run their Ministries.88 There is a provision 
in the NCUB draft which designates the various Ministries.89

Legislative Powers
The legislative power of the Federal union shall be vested 
in the Federal Congress.90

Details of the structure of the Federal Congress are given above 
in the discussion of the bicameral system in the NCUB draft. 
The power of the Federal congress in relation to the President is 
emphasised by the fact that Bills may become laws even 
without the President’s signature.

The Federal President shall sign and promulgate every bill 
adopted by the Federal Congress within seven days. A bill 
shall become law, even if the Federal President does not 
sign the bill at the end of the seven day period.91

The remainder of Chapter V  Federal legislation sets out the 
scheme for aligning the legislative power of the Federal 
Congress with the federal nature of the draft Constitution. As 
discussed above, the NCUB draft attempts to delineate the 
topics in respect of which the Federal Congress will have 
exclusive legislative power,92 and those where its powers are 
concurrent with those of the States,93 with the overarching 
provision that:

Federal law shall override state law.94

86 NCUB draft Article 90
87 NCUB draft Article 88
88 NCUB draft Article 94
89 NCUB draft Article 95
90 NCUB draft Article 40 and cf Art 4
91 NCUB draft Article 72
92 NCUB draft Article 73
93 NCUB draft Article 74
94 NCUB draft Article 78
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Judicial Powers
The third branch of government in the classic concept of 
separation of powers is the judicial power. Under the NCUB 
draft, the federal judicial power is exercised by federal courts.95

The Federal Supreme Court is established by the Constitution 
with nine judges.96 Other federal courts will be established by 
laws of the Federal Congress.97

The jurisdiction of the federal courts is in:
• disputes and complaints concerning the Constitution;
• disputes between Member States;
• disputes between Member States and citizens of other 

Member States;
• transfer of cases between one state court to another state 

court;
• jurisdiction disputes between Member States courts;
• disputes arising out of contracts between foreign companies 

and domestic companies or the Federal Union; and
• bankruptcy and insolvency.98

The Federal Supreme Court will have an exclusive jurisdiction 
to be determined by the Federal Congress.99

The NCUB draft constitution proclaims the general principle 
that judges shall be independent and subject only to the 
law',100 and are 'at no time liable for performing their judicial 
duties, except for intentional infringement of the law.101

The Constitution then amplifies the concept of judicial 
independence by making a number of specific provisions.

Judges may not:
• hold any other salaried office,
• hold any management position in an enterprise carried out 

for profit, or

95 NCUB draft Article 96
96 NCUB draft Article 97
97 NCUB draft Article 96
98 NCUB draft Article 107
99 NCUB draft Article 107(b)
100 NCUB draft Article 101
101 NCUB draft Article 106
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• be members of any legislative body or government.102

While they may retire, judges are entitled to serve until the age 
of 75 years, unless incapacitated or found guilty of gross 
misconduct.103 Judges are to receive remuneration, fixed by 
Federal Congress, to enable them to carry out their duties 
independently.104

Principles of the Military Government
In reviewing speeches of some personnel of the Burmese 
military government, Myint Zan detects:

A certain revival, though only in rhetoric, of concepts 
[such as those] of separation of powers ... 105

The Basic Principles of the military government expresses this 
idea in rather vague terms:

(6) In connection with separation and distribution of 
sovereign State power, it is laid down that-

(a) the three branches of State power, namely 
legislative power, executive power and judicial power 
are separated as much is possible and exert reciprocal 
control, check and balance amongst themselves

(b) the three branches of State power, so separated are 
distributed among Pyidaungsu (Union) regions, states 
and self administered territories.106

Some further details can be gleaned from looking at what it is 
envisaged that the three branches will do.

Executive Power
As discussed above, the Basic Principles of the military 
government can be read as providing for a more complete 
separation of the executive and legislative power than does the 
NCUB draft, which is more clearly within the Westminster 
tradition.

102 NCUB draft Article 103
103 NCUB draft Article 104
104 NCUB draft Article 103
105 Myint Zan footnote 1 at p 260
106 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (3) See footnote 4 at p 10
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In contrast to the largely formal and ceremonial role of the 
President under the NCUB draft, the President under the Basic 
Principles is "both Head of State and Head of Government".107 
Executive power is exercised by the President, as the ’Executive 
Head of State’. 108who chooses the Ministry, the members of 
which are not necessarily, members of the Congress:

the President can choose, appoint and dismiss the Union 
(Government) Members with a minimum of Parliamentary 
supervision. ... Union Ministers, as well as the Chief 
Ministers of State and Regions are directly responsible to 
the President.109

There is no position of Prime Minister as the:

Union Government of the State shall be formed with the 
following persons:

(1) the President of the State;
(2) Vice Presidents;
(3) Union ministers;
(4) the Attorney-General of the Union.110

The President selects the non-military Ministers, and obtains 
nominations from the Commander-in Chief for Ministers who 
are members of the military. These are for the Ministries 
reserved for the military, or when the President wishes to 
appoint members of the military to other Ministries.

Union Ministers are responsible to the President. Their names 
are submitted to the Pyidcumgsu Hluttaw [‘Union Congress’ 
joint sitting of the two Assemblies] for approval, but approval 
may only be withheld if the nominee does not have the formal 
qualifications set in the Constitution, that they be at least 40 
years of age and would otherwise be qualified to stand for 
election to the legislature.111

The President is not directly elected, but is elected by the 
Presidential Election College, which comprises the elected 
members of the People s Assembly and the National Assembly,

107 Myint Zan footnote 1 at p 266
108 Basic Principles, The Detailed Basic Pinciples for Formation o f the Executive 
No 1(a) See footnote 4 at p63
109 Myint Zan footnote 1 at p 267
110 Basic Principles, The Detailed Basic Pinciples for Formation of the Executive 
No 1(c) See footnote 4 at p63
111 Basic Principles, The Detailed Basic Pinciples for Formation of the Executive 
No 2 See footnote 4 at p63
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and the group of military personnel appointed to the two 
assemblies.112

The executive under the basic principles is closer to a 
Presidential system of government, with strong military 
influence. Myint Zan designates it as a ’Military-Presidential 
system’.113

Legislative
(1) In connection with the legislature,

(a) the legislative powers of the State are distributed 
among the Pyidaungsu Hlattaw (the Union Congress), 
region hluttaws (Assemblies) and the states hluttaws 
(Assemblies);114

But details of the workings of this structure are not given. 

Judicial Powers
Under the Basic Principles of the military government,

1. In connection with the distribution of the judicial 
powers of the State
The judicial power of the State is distributed,

(a) In accordance with the State Constitution or by 
other Laws, among the Supreme Court of the Union, 
High Courts of the Regions, High Courts of the States, 
Courts of the self-administered divisions, Courts of the 
self-administered zones, District Courts, Township 
Courts, other courts constituted by law, and judges 
appointed in accordance with law,

(b) in accordance with the State Constitution or by other 
laws, among Courts Martial;
(c) in accordance with the State Constitution, to the 
Constitutional Tribunal.115

112Basic Principles, The Detailed Basic Principles for the Chapter " The Head of 
State' No (5) See footnote 4 at p 34
113 Myint Zan footnote 1 at p 263
114 Basic Principles, The Detailed Basic Principles for Formation of Legislature, No 
(1). See footnote 4 at p 47
115 Basic Principles, The Detailed Basic Principles for Formation of Judiciary, No 
(1). See footnote 4 at p 97
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The relative jurisdictions of the various courts is not referred to 
in the Basic Principles.

There is no Basic Principle that proclaims the general ideal of 
the independence of the judiciaiy, or that grants judges any 
immunities in the carrying out of their duties.

The Principles require that judges not be members of a political 
party, or representatives to an assembly,116 but do not mention 
other interests.

While they may retire, they are entitled to serve until the age of 
70 years, unless incapacitated or prosecuted under the 
constitution. There are detailed procedures for bringing 
prosecutions before the appropriate legislative body.

PRINCIPLE 8: SUBORDINATION OF THE ARMED 
FORCES TO CIVILIAN CONTROL
This Principle that is mentioned in the NCUB draft asserts that 
the “armed forces are only one of the departments of state with 
no right to interfere in politics.”

NCUB Draft
Chapter IX of the NCUB draft is entitled 'Basic Provisions 
Concerning the Federal Union' and the principle of the 
subordination of the armed forces is set out as the first of the 
Basic Provisions in a series of Articles under the sub-heading 
'Defence'.

The role of the armed forces is severely circumscribed:
Article 109 Command
(a) The Federal Armed Forces shall be established for the 
only purpose to defend the Federal union from external 
danger.

as is its size:
Article 113 Strength
The strength of the Federal Armed Forces shall not 
exceed 0.1% of the population of the Federal Union.

The NCUB draft sets out the Principle of civilian control most 
clearly in:

116 Basic Principles, The Detailed Basic Principles for Formation of Judiciary, No 
7(a). Note 4 at p !02
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Article 115 Civil Administration
The Federal Armed Forces shall at all times remain under 
civil administration.

and, again in Article 109:
(a) ... They shall be under the command of the Minister of 
Defence.
(b) No person in active service in the Federal Armed 
Forces shall be appointed Minister of Defence.

Further, under Article 110 Defence Policy
The Minister for Defence and the Federal Government 
shall formulate policies of defence, which shall be 
implemented by the Federal Armed Forces.

In elaborating the civil administration of the military under 
Article 115, Article 116 states that even:

In a state of emergency the Federal President shall take 
command of the Federal Armed Forces in his or her 
capacity as the Supreme Commander of the Federal 
Armed forces.

The reason for the insistence shown in these Articles can be 
inferred from:

Articlell7 Educational programs
(a) The Minister of Defence shall provide for regular 
instruction of the military personnel.
(b) Military training and instruction at all levels shall 
include the following subjects:

(i) basic principles of democracy and human rights,
(ii) outlines of civil administration.

Principles of the Military Government
The contrast between the NCUB draft and the Basic Principles 
of the military Government is perhaps most marked in regard 
to the role of the military, as the following provisions indicate.

The Military, or Tatmadaw, is to be autonomous as it:
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has the right to independently administer all affairs 
concerning the forces;117

The Military has formidable powers in emergencies:
when there arises a state of emergency that could cause 
disintegration of the Union, disintegration of national 
solidarity, and loss of national sovereignty, due to take 
over of sovereign State power or attempts therefor [sic for 
thereof! by wrongful forcible means such as insurgency or 
violence, the Defence Services Commander-in-chief has 
the right to take over and exercise State power in accord 
with provisions of the State Constitution.118

This provision, according to Myint Zan, “is to ensure that prior 
and constitutional approval is given to any future military 
coups.”119

It may well be that the drafters of the Basic Principles envisage 
that the President will be from the military, as it is a 
qualification that:

the President of the Union shall be well acquainted with 
affairs of State such as political, administrative, economic, 
and military affairs.120

In addition, as has been noted above, the military will sit in 
both Assemblies of the Union Congress, and representation will 
be decided in military defence headquarters. The military will 
have 110 of the 440 members of the People's Assembly, and 56 
of the 224 members of the National Assembly. In addition some 
Ministries are reserved for military members.

Thus there is no principle of the subordination of the armed 
forces to civilian control in the Basic Principles of the military 
government.

Conclusion
It is clear from the almost daily reports in the international 
press that Burma is a deeply unhappy country under a military 
dictatorship. The military government and opposition groups

117 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (10) See footnote 4 at p i  1
118 Basic Principles, The principles laid down to serve as bases in prescribing 
State Fundamental Principles No (29) See footnote 4 at p 19
119 Myint Zan footnote 1 at p 262
120 Basic Principles, The Detailed Principles for the chapter The Head of State’ 
No 4(d) See footnote 4 at p33
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are looking to the future, no doubt with differing senses of 
urgency and priorities. A  Constitution will be an important 
ingredient of any change.

The form and structure of the future Constitution and the 
principles it should adopt as embodied in the two drafts are in 
many aspects dissimilar. The comparisons that are made in 
this paper reveal the divergent, and indeed radically different 
philosophies and approaches favoured by the military 
government and the opposition groups. How can the divergence 
be explained?

A central concern for both sides seems to be their desire to 
keep intact a country which is, in part, historically conditioned 
by a long period under an autocratic, monarchical system of 
government, and colonial rule.

In drafting a future constitution for Burma, the approaches 
taken by the military government and the opposition forces 
seem heavily influenced by this concern. The approach of the 
military to this issue is to maintain and perpetuate the Union 
through a strong central government, which retains significant 
military membership, with the Tatamdaw playing a leading role 
in the affairs of State.

On the other hand, the opposition advocates the adoption of 
Western liberal values in a federation as their preferred system 
of governance. The incorporation of the tenets and forms of 
protection of Western liberal, democratic systems in the NCUB 
draft Constitution is perhaps a response to years of oppression 
and misery under successive regimes in Burma. The 
opposition’s advocacy of a federal system for Burma would 
seem to recognise its ethnic diversity, and may reflect the hope 
that by recognising that diversity in Burma, federalism and its 
forms may provide a system where that diversity is not 
destructive but may learn to be co-operative.
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