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Introduction
Over the past ten years there has been intermittent albeit 
waning international pressure on the military led State Peace 
and Development Council (SPDC)* 1 of Burma to either 
recognise the results of the 1990 national election or to 
expedite the transition to democracy by holding fresh 
elections. Admittedly, the prospects of Burma achieving 
democracy in the foreseeable future do not seem great. The 
SPDC has ruled Burma without significant political or military 
internal challenge since after the events of 1990, and their 
power domestically still seems to be unassailable. This article 
is written on the shaky assumption that at some time in the 
future it may be possible that the military government will 
lose power. If Burma ever returns to some form of democratic 
rule, the new government may be faced with the difficult issue 
of how to deal with the multitude of human rights abuses that 
have been committed under the SPDC’s reign.2
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1 Note that in November 1997 the State Law and Order Restoration Council 
(SLORC) announced that the militaiy Government had been renamed the 
State Peace and Development Council (SPDC). Most commentators agree 
that this was simply a cosmetic change, making virtually no practical 
difference. For this reason and for the sake of simplicity all references to the 
SPDC in this article are intended to include the military regimes of both the 
former SLORC and the present SPDC.
2 For detailed accounts of the human rights abuses that have been 
committed in Burma, see Lallah R, UN Special Rapporteur on Myanmar: 
Report to the General Assembly, 1999, UN Doc. A/54/440, 4 October 1999; 
Joint Standing Committee on Foreign Affairs, Defence and Trade, Human 
Rights and Progress towards Democracy in Burma AGPS, 1995; 
Venkateswaran KS, Burma Beyond the Law, Article 19: International Centre 
Against Censorship, 1996; and U Thein Oo (ed), The Human Rights Yearbook 
1997-8: Burma National Coalition Government of the Union of Burma, 
Human Rights Documentation Unit, Nonthaburi, Thailand, 1998. Another 
major source of information regarding Burma is BurmaNet, which is an 
electronic database that collates all newspaper articles published on the 
Burmese political situation, as well as any announcements by the SPDC, 
opposition parties and relevant international organisations. It then emails 
these to subscribers daily. See <www.burmanet.org>
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In particular, a troublesome decision may have to be made 
whether to prosecute those involved in the mass human 
rights abuses that have occurred under the rule of the SPDC, 
or whether to grant amnesty to the perpetrators of such 
crimes in hope of unifying the country. Should such a 
development ever occur in Burma it will not be the first 
country to face such a thorny issue. It could arguably learn 
from the experiences of other countries that have gone 
through the often difficult transition from undemocratic rule 
characterised by violations of human rights, to more 
democratic and human rights orientated structures.

In this article we will argue that there is no one ’right’ 
approach and that the way a nascent democracy deals with 
its past will depend on many factors, some of which are 
universal and some of which are particular to the individual 
country. This article will critically examine the principles 
underpinning both the "prosecutions approach" and the 
"amnesty approach" to confronting the past; and the 
difficulties that a democratic Burma could face in 
implementing either of these approaches. In doing so, we will 
examine any international law constraints and obligations a 
future Burmese government will face. We will conclude by 
making suggestions as to how Burma can most effectively 
confront the ghosts of its past in the event of such an unlikely 
democratic change taking place in Burma.

The Burmese Political Situation
The present military Government seized power in September 
1988 after harshly suppressing massive pro-democracy 
demonstrations. The regime is headed by armed forces 
commander senior General Than Shwe and composed of other 
senior military officers.3

In 1990, the SPDC allowed relatively free elections to proceed. 
To the SPDC’s surprise, military backed parties4 resoundingly 
lost the election, which was won convincingly by the National 
League for Democracy (NLD) led by Daw Aung San Suu Kyi.5

3 According to the SPDC Notification No 2/97, only six Cabinets Ministers 
out of twenty-four are not from a military background.
4 The SPDC did not contest the election, but the military did back the 
National Unity Party (NUP), which was the successor to the Burma Socialist 
Programme Party (BSPP).
5 The NLD captured about 81% of the seats to the National Assembly. Most 
of the other seats were won by minority ethnic based parties who were

170 Southern  C ross University L a w  Review



A  Dem ocracy’s Rite o f Passage:
Confronting the Ghosts o f its Past

In response, the SPDC failed to honour the results and cede 
power to the victorious pro-democracy forces. Instead, it 
attacked the coalition of winning parties and their leaders 
through intimidation, detention, and house arrest, and 
intensified efforts to consolidate and perpetuate its rule. In 
1993 the SPDC established the “National Convention,” a body 
designed to draft a constitution that will ensure a dominant 
role for the military services in the country’s future political 
structure.* 6

The SPDC reinforces its firm military rule through selective 
restrictions on contact with foreigners, surveillance of 
government employees and private citizens, and the 
harassment, intimidation, arrest, detention, and physical 
abuse of political activists.7 It justifies its security measures 
as necessary to maintain order and national unity.8

Burmese citizens live with the ever present possibility of state 
endorsed violence. In ethnic minority-dominated areas, 
soldiers commit serious human rights abuses, including 
extrajudicial killings and rape. Thousands of people, including 
pregnant women and children, are forced to undertake state 
service.9 Disappearances, arbitrary arrest and detention are 
common.10 Thousands of political dissidents are imprisoned. 
In 1998 approximately 700 members of the National League 
for Democracy (including 194 elected members of parliament) 
were detained.11

aligned with the NLD. See Joint Standing Committee on Foreign Affairs, 
Defence and Trade, note 2, Appendix 9 at 163.
6 A limited number of opposition members were invited to the Convention. 
After initially agreeing to participate in the National Convention and actually 
participating for more than two years, the NLD withdrew from the 
Convention in November 1995. Note also that as at the date of writing the 
last session of the National Convention was held in March 1996.
7 These tactics are applied to international, as well as domestic, political 
activists. In 1998 the SPDC arrested and deported 18 foreigners for political 
dissent. See BurmaNet Editor, <strider@igc.org>,'Asiaweek: Rough Road To 
Myanmar" 10 Sep 1998, BurmaNet News: Issue No. 1093.
8 U Them Oo, note 2, p 32.
9 See International Labour Office Official Bulletin, Forced Labour in Myanmar 
(Burma): Report of Commission of Inquiry, International tabour Organization: 
Geneva, 1998: Lallah, note 2, Part III, and Joint Standing Committee on 
Foreign Affairs, Defence and Trade, note 2, Chapter 3
10 See U Thein Oo, note 2, pp 73-563 and Lallah, note 2, part 11(A).
11 BurmaNet Editor <strider@igc.apc.org>, "AFP: Myanmar Authorities Arrest 
Another 110 NLD " 7 Sep 1998, BurmaNet News: Issue No. 1091.
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The SPDC maintains restrictions on basic rights of free 
speech, press, assembly, and association.12 Political party 
activity remains severely restricted, with the all parties having 
to be officially registered. Opposition parties such as the NLD 
are prevented from conducting normal day-to-day political 
activities.

How Will Democratic Transformation Occur in Burma?
In general: ‘there are three broad types of political transition: 
overthrow, reform and compromise’.13 In Burma, these 
alternatives would correspond to popular revolution, reforms 
instituted by the SPDC, and the result of compromise between 
the SPDC and the opposition parties. Under the present 
circumstances, it is not clear whether change towards 
democratisation will take place at all in Burma at least in the 
foreseeable future, and in the unlikely event that it does take 
place in what form it will occur.

In 1998, the stand off between Daw Aung San Suu Kyi and 
the military gained much international attention. Both the 
United Nations and individual nations such as Australia and 
the USA14 called for the SPDC to start its democratic 
transformation and show greater respect for the human rights 
of all Burmese citizens.15 However, this international pressure 
soon dissipated, with countries such as Canada and Australia 
openly discussing the possibility of developing bilateral links 
with the military led Burmese government under the guise of 
“constructive engagement”.16 On this basis the likelihood of

12 See Joint Standing Committee on Foreign Affairs, Defence and Trade, note 
2, Chapter 2, and Venkateswaran, Note 2
13 Sarkin, J, 'The Trials And Tribulations of South Africa’s Truth and 
Reconciliation Commission" (1996) 12(4) South African Journal on Human 
Rights 617 at 617.
14 See "Albright lashes Burmese over Suu Kyi kidnapping", Sydney Morning 
Herald, 31 July 1998, pp 1,7; "Australia Tells Burma to Clean Up Rights", 
Sydney Morning Herald, 27 July 1998, p 8.
15 There have been some suggestions that the SPDC has had some internal 
difficulties. On the one hand there are the hard-line military figures that are 
totally opposed to the SPDC having any communication with the NLD and 
particularly Daw Aung San Suu Kyi. Whereas on the other hand there are 
some moderate members of the SPDC who realise that time is running out 
and the only way they will be able to maintain any authority in a democratic 
Burma is through cooperating with the NLD. This division has been 
demonstrated by the decision of the SPDC to set up a political committee. 
The more ‘moderate’ Khin Nyunt heads this committee. See BurmaNet News: 
Issue No. 1120, 19 Oct 1998.
16 One of Australia’s former Human Rights and Equal Opportunity 
Commissioners, Mr Chris Sidoti, incurred much criticism in 1999 after
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the SPDC holding free and fair elections, or ceding or even 
‘sharing’ power in the near future would seem minimal.

Confronting the Past in Buraia
One of the most difficult issues confronting an emerging 
democracy is how to deal with its past. Sarkin points out that: 
M [traditionally there have been two opposing views on how 
this enterprise should be approached."17 One view is that 
truth and reconciliation are more important than individual 
justice, and hence prosecutions should not be pursued if they 
would hinder reconciliation.18 The opposing view is that the 
trial and punishment of those people responsible for atrocities 
under the old regime is essential for achieving some degree of 
justice.19 Furthermore, it is argued, that a public hearing and 
condemnation in a criminal trial setting is the best way to 
draw a line between the old and the new regime, whilst also 
establishing the centrality of the rule of law in the emerging 
democracy.20

In our opinion, both of these approaches have their flaws, and 
we regard neither as inherently superior to the other. It is also 
possible to structure a system that allows the two approaches 
to coexist. Two examples come to mind. The first is the South

visiting Burma to promote “constructive engagement” on behalf of the 
Australian government. See Skehan C, ‘Canberra defends Rangoon mission’, 
Sydney-Morning Herald, 5/8/99. Some Australian human rights training of 
Burmese Government officials took place in July and October 2000, which 
attracted further criticism. See Skehan C, ‘Human rights seminars 
“misguided from outset”’, Sydney-Morning Herald, 11/10/00; Skehan C, 
‘Seminars a “smokescreen” for Burma’, Sydney-Morning Herald, 6/9/00 and 
Htut Y, ‘Australia takes the wrong road to Rangoon’ Sydney-Morning Herald, 
12/9/00. Unlike many countries in the West, Asian nations for a variety of 
reasons have been reluctant to ostracise the Burmese military regime. This 
was evidenced by the admission of Burma to ASEAN in July 1997 and the 
decision of ASEAN to hold a summit in Burma in May 2000. See BurmaNet 
News: Issue No. 1521 (29 April 2000).
17 Sarkin, note 13, at 618.
18 Benomar, J, "Confronting the past: Justice after transitions" (1993) 4 
Journal of Democracy 3 at 7; Pasqualucci, J, "The Whole Truth and Nothing 
But The Truth: Truth Commissions, Impunity and the Inter-American 
Human Rights System" (1994) 12 Boston University International Law Journal 
321.
19 See Orentlicher D, "Settling Accounts: The Duty to Prosecute Human 
Rights Violations of a Prior Regime" (1991) 100 Yale Law Journal 2537 at 
2539 and Roht-Arriaza N & Roht N, "State Responsibility to Investigate and 
Prosecute Grave Human Rights Violations in International Law" (1990) 78 
California Law Review 451 at 508.
20 Orentlicher, note 19, at 2540
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African example, where perpetrators of gross violations of 
human rights had to initially apply for amnesty within a 
certain time frame.21 If they did not, or if they did not meet 
the criteria for amnesty, they were then eligible for criminal 
prosecution. A  second example is a recent proposal for a 
Reception, Truth and Reconciliation Commission in East 
Timor.22 Under this proposal crimes of a certain category23 will 
be criminally prosecuted, whereas lesser crimes will be 
resolved using a community dispute resolution mechanism.

Ultimately, the course taken by an emerging government will 
be dependent on many factors. Amongst the most important 
are:

• the way political transformation occurred,
• the magnitude of the crimes committed and the number 
of perpetrators,
• the ideology, strength, resolve and support for the new 
regime,
• international obligations and opinion.

Each of these factors will be examined in greater detail below.

The way political transformation occurred
The way political transformation occurs will have a large 
bearing on how an emerging democracy confronts its past.24 
In countries where transformation comes about through 
compromise,25 the existing regime and the emerging regime 
are often about equally matched and cannot make the 
transition without each other.26 In such situations Truth 
Commissions, incorporating blanket or conditional amnesty 
provisions, are often regarded as the only alternative. This is 
because it would be very rare that the leaders of a government 
with any vestige of power would agree to put themselves on 
trial.

21 See s20 Promotion of National Unity and Reconciliation Act 1995 (South 
Africa)
22 See Dodd M, ‘Vital new step taken on long road to reconciliation’, Sydney- 
Morning Herald, 23/1/01, p9
23 Namely crimes involving rape, murder, torture and responsibility for 
organising political violence in East Timor. See Dodd, note 22.
24 Orentlicher, note 19, p 2540
25 As in El Salvador, Namibia, Nicaragua, Uruguay and South Africa
26 Sarkin, note 13, p 617.
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In situations where transformation comes about through 
compromise or reform, quite often the outgoing regime 
controls the military until, and even after, fresh elections are 
held. Consequently, such regimes still might wield significant 
power up to and following their demise.27 For example, on the 
eve of Chile’s first democratic election in sixteen years, 
General Pinochet warned: "No one touches anyone. The day 
they touch one of my men, the rule of law ends. This I say 
once and will not say again."28 In such circumstances, it is 
unlikely that an opposition party would go into an election 
campaign promising to prosecute people associated with the 
ruling junta.

Conversely, where a former government is defeated in an 
internal or an international war, or through popular 
revolution, there is a much greater possibility that the new 
government will initiate criminal prosecutions against 
members of the former government for human rights abuses. 
Under such circumstances, prosecuting past atrocities has 
often been referred to as "victors justice".29 For example, it 
has been argued that the Nuremberg trials were only possible 
because:

... the war criminals who were brought to trial did not 
lose power through political means but through a 
complete military defeat. The victors did not have to 
worry about the balance of forces where the military, 
economic and state power of the losers was largely left 
untouched.30

The magnitude of the crimes committed and 
the number of perpetrators
How an emerging democracy deals with its past will be 
influenced by the magnitude of the crimes sanctioned by the 
previous regime. Many would argue that the more serious and 
widespread the crimes were, the more a prosecution approach

27 This was the case in South Africa. See Devine, D, "The Relationship 
Between International Law and Municipal Law in the Light of the Interim 
South African Constitution 1993" [1995] 44 International Law South Africa 1.
28 This speech is referred to in Rosenberg, T, "Overcoming the Legacies of 
Dictatorship" (1995) 74(3) Foreign Affairs 134 at 134.
29 This phrase emanates from the Nuremberg Trials, where the Allied Powers 
prosecuted Nazi war criminals after gaining a complete surrender of all 
German forces. See Wright Q, "The Law of The Nuremberg Trial" (1948) 41 
American Journal of International Law 38, p 56.
30 Asmal, K, "Coping with the Past" unpublished paper, Mayibuye Centre 
UWC, 1994, at 27, cited in Sarkin, note 13, at 618.
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would be appropriate, and a Truth Commission approach 
would be regarded as unconscionable. A further related factor 
is the number of perpetrators. Where there was a significant 
proportion of the population involved in human rights abuses, 
it simply may not be feasible to attempt to prosecute all the 
perpetrators, and a Truth Commission approach may be the 
only option possible. This is particularly the case where the 
criminal justice system of the State lacks the resources or is 
not independent enough to provide for fair trials. However, 
despite the logic of this, experience has shown that this may 
not always be the case. For example, in Rwanda the former 
regime that organised the mass killings of at least half a 
million people in 199431 used about 100,000 Rwandans to 
carry out the mass slaughter. Clearly, the logistics of a 
program of prosecution of such large numbers in a state 
without many resources would in most circumstances be 
prohibitive.

However, the Rwandan government has attempted to do 
exactly that. It arrested over 100,000 alleged perpetrators to 
stand trial before their domestic criminal courts.32 However, of 
those less than 200 have been found guilty by 1997.33 Most 
observers agree that both the Rwandan prison system and its 
criminal justice system have not coped with the vast numbers 
of accused persons held in detention and awaiting trial. 
Thousands of those arrested remain in prison, living under 
intolerable conditions. International organisations, such as 
UNICEF, are concerned that of those detained, more than 
2000 are children.34 It would seem that the Rwandan legal 
system is being pushed beyond capacity, which in all 
likelihood will result in many prisoners dying before they are 
tried.

31 See Sisulu-Gulu, A, "Reconciliation: Tribunal or Truth Commission?”, 
Africa Faith and Justice Network, <http://www.africanews.org>, 12 Sep 
1997.
32 Pursuant to the Organic Law on the Organisation of the Prosecution for  
Offences Constituting the Crime of Genocide or Crimes Against Humanity 
Committed since October 1, 1990. For a detailed discussion of this law, see 
Morris M, ‘Justice in the Wake of Genocide: Rwanda’, in Cooper B (ed), War 
Crimes: The Legacy of Nuremberg, TV Books, New York, 1999. Note also that 
the UN Security Council established an International Criminal Tribunal for 
Rwanda (ICTR) in 1994 with the intention of trying only the most senior of 
the former government leaders. The number of defendants before the ICTR 
has been small, and thus the establishment of the ICTR has done little to 
reduce the large numbers of alleged perpetrators held in detention in 
Rwanda.
33 Sisulu-Gulu, note 31.
34 Sisulu-Gulu, note 31.
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Another major problem is the level of legal representation that 
persons charged are afforded. In Rwanda, groups such as 
Amnesty International have expressed reservations over the 
use of confessions as the main evidence against defendants. 
Many of these are obtained without the presence of a legal 
representative. Another problem evident from the Rwandan 
experience is the level of intimidation and threats levelled 
against potential witnesses. Such tactics complicate the task 
of bringing to light an accurate picture of past atrocities. 
They not only make convictions difficult to obtain, but they 
also raise doubts as to the ability to accurately record the 
country’s dark history through this process.

It would seem to the writers that in such circumstances there 
is a strong case for a Truth Commission style approach, 
although this could be combined with a prosecution approach 
for perpetrators above a certain level in the hierarchy of the 
previous regime.

The ideology, strength, resolve of and 
support for the new regime
The approach an emerging democracy takes to confronting its 
past is heavily influenced by the ideology of the new 
government. The new government may have promised to 
undertake a particular course of action when and if it gained 
power. On the other hand it may regard a particular approach 
to dealing with the issue as conforming with its political 
ideology. Of course, the new government’s strength and 
resolve will dictate whether is able to stick to what it had 
promised or its ideology. Related to this is the support the 
new government commands. In some countries the former 
regime may still have much support (politically, militarily or 
legally) even after it has been ousted.35 In such circumstances 
it would be difficult for a government to prosecute members of 
the former regime.

35 Cambodia provides an excellent example of this situation. Until recently, the 
Khmer Rouge seemed to maintain much influence in Cambodia and internationally, 
despite the atrocities of the 'killing fields' being exposed and even after losing 
elections in 1993. See Ratner S & Abrams J, Accountability for Human Rights 
Atrocities in International Law: Beyond the Nuremberg Legacy, Clarendon 
Press, 1997, pp 239-242
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International obligations and opinion
As will be discussed below, a new government may be obliged, 
by virtue of international legal standards, to prosecute 
persons for international crimes that they committed with the 
approval of the former regime.

International opinion may also influence a government’s 
response. If the world at large has been exposed to the 
atrocities that have been committed in a particular country, 
then a future government of such a country may gain much 
praise if it is seen to be addressing in a just manner the 
violations committed by the previous government.

Other factors influencing a country fs 
approach to confronting its past
None of the factors discussed may completely explain why a 
government will choose one course of action over another. In 
reality, it is likely to be a combination of these factors along 
with other historically and culturally contingent factors that 
may well determine whether or not a government decides to 
prosecute crimes committed under a former regime.

PROSECUTING CRIMES COMMITTED UNDER 
A FORMER REGIME
One of the main arguments put forward in favour of criminal 
punishment is that "it is the most effective insurance against 
future repression."36 In essence it is argued that by bringing 
those persons who committed serious criminal offences to 
trial, a clear message will be sent to the community that such 
behaviour will no longer be condoned.37

It allows the new regime to distinguish itself from its 
predecessor. As Malamud-Goti states:

[i]n cases where the transgressions were associated with 
the highest government spheres, the imposition of a 
criminal sentence against high-ranking perpetrators 
dilutes any suspicion of continuity.38

36 Orentlicher, note 19, p 2542. See also Garro, I, "Legal Accountability for 
Human Rights Violations in Argentina: One Step Forward and Two Steps 
Backward" (1987) 8 Human Rights Law Journal 283, p 343
37 Malamud-Goti, J, 'Transitional Governments in the Breach: Why Punish 
State Criminals?" (1990) 12(1) Human Rights Quarterly 1, p 4.
38 Malamud-Goti, note 37, p 12
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On this basis, it is argued that not only will the use of 
criminal sanctions ensure that the perpetrators of serious 
human rights abuses are punished, but it will also have great 
symbolic value as it may "inspire” the people to re-examine 
their fundamental values and "to affirm ... principles of 
respect for ... the inherent dignity for individuals".39

It is also argued that prosecutions will reinforce the new 
government’s commitment to the rule of law.40 By prosecuting 
those persons responsible for the human rights abuses, 
including senior officials in the ruling military, the new 
government will be sending out a clear message that no-one is 
beyond the law. Such an approach is clearly in conformity 
with one of the central tenets of the rule of law, namely, 
equality before the law.41

Orentlicher points out the negative consequences of not 
prosecuting past misdeeds, claiming that such action: 
"vitiates the authority of the law itself, sapping its power to 
deter proscribed conduct."42 Whilst it is possible that the law 
may not act as a deterrent if not enforced, the pro
punishment approach arguably "rejects any appeal to 
consequences as a justification for exacting criminal 
sanctions".43 In other words, what is the point of enforcing the 
law with an iron fist, if it means that the country remains 
forever divided?

A compelling further argument supporting the prosecution of 
human rights abuses committed under a former regime is 
that it helps restore dignity and humanity to the victims and 
their families. Crimes such as torture and rape are 
particularly humiliating, and involve gross infringement of a 
person’s autonomy. When such crimes are committed on a

39 Malamud-Goti, note 37, p 12
40 Roht-Arriazza, note 19, p 508.
41 The concept of equality can be seen as fundamental according to the main 
international human rights Instruments. For example, see articles 1, 2, 7 
and 10 of the 1948 Universal Declaration of Human Rights (UN Doc 
A/Res/217/A); articles 2, 3, & 14 of the 1966 International Covenant on Civil 
and Political Rights, entered into force 23 March 1976, 999 UNTS 171 
(ICCPR): and articles 2 & 3 of the 1966 International Covenant on Economic, 
Social and Cultural Rights, entered into force 3 January 1976, 993 UNTS 3
42 Orentlicher, note 19, p 2542. This line of argument has been described as 
‘consequentialism’, that is, making the consequences essential to the 
justification of punishment. See Mackie, J, "Morality and Retributive 
Emotions" (1982) Criminal Justice Ethics 1, p 3.
43 Malamud-Goti, note 37, p 6.
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large scale by one group against another, the suffering is 
magnified, as there is a collective loss of dignity, and an 
imposed oppressive hierarchy. By prosecuting such crimes, 
the perpetrators’ superiority is nullified, as they are now 
treated as ordinary citizens and thus accountable for their 
actions. On the individual level, prosecution may restore the 
victims’ sense of dignity, as it forces the state to acknowledge 
that what was done was morally and criminally wrong.44

PROBLEMS WITH PURSUING CRIMINAL SANCTIONS 

Antagonising the military
One of the main arguments against pursuing prosecutions is 
that the new government may not have a significantly strong 
power base to prevent such trials from becoming politically 
destabilising. As Orentlicher states "many countries emerging 
from dictatorship are polarised and unstable, and may be 
further fractured by prosecutions of the prior regime’s 
depradations".45 For example, in Argentina, Uruguay and 
Greece, the prospect of prosecuting the crimes committed 
under the former regime provoked threats of military 
intervention and a return to the terror of the past.46

In Uruguay, then President Julio Maria Sanguinetti attempted 
to bring charges against military officers for human rights 
abuses. However, the military officers summoned to appear in 
court refused to attend. Amid growing tension between the 
government and the military, President Sanguinetti 
introduced amnesty laws for all military personnel claiming 
"twelve years of dictatorship have left scars which will need a 
long time to heal ... the country needs reconciliation to face a 
difficult but promising future."47

Furthermore, in Argentina President Raul Alfonsin set about 
trying to bring to justice many of the military personnel who

44 Malamud-Goti, note 37, p 13. For powerful counter-arguments to this see 
Mertus J, Truth in a Box: The Limits of Justice through Judicial 
Mechanisms’, in Amadiume A  & An-Na’im A  (eds), The Politics of Memory: 
Truth, Healing and Social Justice, Zed Books: London and New York, 2000, pp 
142-161
45 Orentlicher, note 19, p 2544.
46 Orentlicher, note 19, p 2544.
47 Lewis, M, "Revenge or Reconciliation?" New York Times, 10 April 1990, p 
21, cited by Orentlicher, note 19, p 2545.
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had committed atrocities over a seven year period.48 Initially, 
the military accepted the prosecution of its leaders. However, 
as the scope of prosecutions was broadened, the military 
became more rebellious. Sensing the possibility of a military 
coup, Alfonsin passed laws putting a sunset clause on the 
prosecution of crimes against the military. This did not 
appease the military’s growing recalcitrance, and 
subsequently, Alfonsin responded by limiting prosecutions to 
officers from the rank of colonel upwards. Two years later, the 
new Argentine President, Carlos Saul Menem, pardoned 
approximately 280 members of the security forces who still 
faced trial for human rights abuses.49

Who should be prosecuted?
A basic question confronting all transitional governments is 
whether to undertake the prosecution of only the leaders of 
the ousted regime, or should prosecutions reach further down 
the hierarchy, and if so, how far?50

In other words, how wide should the net be cast in imposing 
sanctions on those who served the former regime? How high 
up the chain of command should superiors be responsible for 
abuses inflicted by their underlings? What standard of 
evidence is required to demonstrate that, rather than random 
events, acts of persecution, forced labour, rape and other 
forms of violence were designed, or at least condoned, by 
those at the top? Conversely, how far down the chain should

48 For excellent accounts of the Argentine experience, see Malamud-Goti, 
note 37; Rogers, F, "Argentina’s Obligations To Prosecute militaiy Officials for 
Torture" (1990) 21 Columbia Human Rights Law Review 259.
49 Rodgers, note 48. Malamud-Goti examines the reasons as to why the 
Argentine attempt at prosecutions failed so dismally. First, the trials 
dragged on too long, and this drawn out period enabled the militaiy to 
regroup after its defeat in the Falklands War. Secondly, the initial euphoria 
surrounding the transition to democracy faded, as economic and social 
problems emerged. Thirdly, as time went on, the judiciary felt less inclined to 
bow to the pressure human rights organisations had initially placed on them. 
Judges became less inclined to pass judgment on militaiy officers when 
faced with the possibility of another militaiy coup. In effect, the judiciary 
feared retribution: see Malamud-Goti, note 37, p 4.
50 Zalaquett, J, "Balancing Ethical Imperatives and Political Constraints: The 
Dilemma of New Democracies Confronting Past Human Rights Violations 
(1992) 43 Hastings Law Journal 1425, p 1426.
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soldiers or bureaucrats be held liable for following the orders 
of their superiors in facilitating these abuses?51

The Rwandan experience, described above, illustrates the 
difficulties of attempting to cast the net as widely as possible.

Which crimes should be prosecuted?
In bringing those who served the former regime to account for 
their actions, what kind of deeds should be scrutinised? 
Should prosecution be limited to gross violations of human 
rights, or should bureaucrats who served the repressive 
regime also be punished? This is a vexed issue: on the one 
hand it would seem legitimate to seek to penalise those 
persons who helped a repressive regime, whilst on the other 
hand it is possible that the bureaucracy, and consequently 
the country, would grind to a halt if all those complicit in the 
former regime’s activities were ousted.

In an attempt to restore public confidence in the institutions 
of government many countries have attempted to impose non
criminal sanctions on persons who collaborated with the 
former regime. The most common form of such sanctions is 
removal from office. This raises the question of whether 
purges from public office would be conducted in a summary 
fashion. A reformed legal system based on human rights 
should not allow for collective punishment or discrimination 
on the basis of political affiliation. Thus, where people are to 
lose their employment, the onus of proof should remain on 
those wishing to dismiss them. To do otherwise, that is, sack 
persons from their position because of political affiliation, 
would clearly be in breach of the principle of equality before 
the law. Arguably, such an action would also lead to greater 
division between the supporters of the old and new regimes.

51 This issue arose in the relation to border guards in the former East 
Germany. Several border guards were prosecuted in 1991 for implementing 
shoot-to-kill orders that resulted in 600 deaths of East Germans tiying to 
escape to West Germany during the existence of the Berlin Wall from August 
1961 to October 1989. These trials were criticised for merely ‘shooting the 
messengers’ whilst those persons who gave the orders remained untouched. 
However the government relented to the criticism and in 1995 seven former 
senior officials were charged with manslaughter and attempted 
manslaughter for their roles in developing and implementing the system. See 
Mullerson, R, International Law, Rights and Politics, Routledge Press, New  
York, 1994, p 64.
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The role of the judiciary
It has been said that democracy requires the judiciary to be 
separated from the other arms of government.52 If this is 
accepted, then one consequence of the separation of powers is 
that judges cannot be removed from office, except in 
exceptional circumstances. How should judges who worked 
under the former regime be treated? Should they be forced to 
stand down?

On the one hand, the judiciary might be severely 
compromised in a transitional setting, as it may have been 
very much a part of the old system if it had implemented the 
repressive policies through the mantle of the law. On the 
other hand, to dismiss the entire judiciary could lead to a 
vacuum of experienced judges and would deplete the ranks of 
the judiciary. Furthermore, there could be the perception that 
the judiciary is subordinate to the government. Poland 
confronted this issue by enacting legislation that established 
the irremovability of judges. One consequence of this 
approach was that many tainted communist judges became 
entrenched in the “new’ court system. However, Poland later 
adopted a system for the verification of judges based on their 
past activity and affiliation, and applied that system to both 
prospective new judges and those already in office.53

CONFRONTING THE PAST WITHOUT 
PROSECUTING CRIMES
In light of the difficulties emerging democracies have faced 
when attempting to prosecute crimes committed under the 
former regime, many countries, particularly in Latin America 
and Africa, have chosen to confront the past in a less 
adversarial manner.54 This has mainly been through the 
implementation of an official truth-seeking process. In many 
cases this has been carried out in conjunction with a blanket 
amnesty for perpetrators, either provided at the time of the

52 Blackshield, T, et al, Australian Constitutional Law and Theory: 
Commentary and Materials, Federation Press, Sydney, 1996, pp 9, 13, and 
865.
53 Mullerson, note 51, p 110.
54 See Hayner P, "Fifteen truth commissions - 1974 to 1994: a comparative 
study" (1994) 16 Human Rights Quarterly 597
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transition, or at some stage later during the Truth 
Commission process. These amnesties were provided due to 
either the results of a negotiated hand-over of power or where 
pressure was exerted by former dominant figures who still 
retained considerable power. Probably the most well known 
and most discussed Truth Commission is the South African 
Truth and Reconciliation Commission (SATRC), which was not 
a simple copy of previous Commissions. The SATRC 
established a unique process that included a conditioned 
granting of amnesty to persons who committed heinous 
crimes.55 Individual perpetrators had to apply to a special 
Committee on Amnesty established as part of the SATRC 
structure to consider applications.56 The two main conditions 
or criteria for being granted amnesty were whether the 
applicant had made a full and frank disclosure of their 
actions, and that they had a political motive.57 This approach 
recognised that truth seeking was as important as justice and 
that the search for the truth was the most important part of 
the process of healing. In an important legal challenge 
brought against the SATRC by the Azanian Peoples 
Organisation and other individuals58, Mahomed DP justified 
the South African government’s decision to introduce amnesty 
laws in conjunction with a Truth Commission by repeating 
the following often-quoted words of the epilogue to the 1993 
interim South African Constitution:

... there is a need for understanding but not for 
vengeance, a need for reparation but not for retaliation, 
a need for ubuntu59 but not for victimisation.60

55 Established pursuant to the Promotion of National Unity and Reconciliation 
Act 1995 (South Africa).
56 Section 3(3)(b) of the Promotion of National Unity and Reconciliation Act 
1995 (South Africa)
57 See s20 of the Promotion of National Unity and Reconciliation Act 1995 
(South Africa)
58 Azanian Peoples Organisation (AZAPO) and others v The President o f the 
Republic of South Africa and others (1996) 8 BCLR 1015 (CC). This case is 
also available on the internet at: <http://www.law.wits.ac.za/judgements/ 
azapo.htmlx The judgment also contains an excellent discussion of the 
merits of amnesty laws and the implementation of a Truth Commission.
59 This word has a number of possible meanings, including ‘compassion’, 
‘recognition of the humanity of the other’ and ‘people are people through 
other people’. This African concept is discussed in S v Makuxmyane and 
another (1995) (3) SA 391, per Langa J at para 307-308: per Chaskalson J at
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WHAT IS A TRUTH COMMISSION?6*
Not surprisingly, Truth Commissions are not monolithic, and 
to date all have, to a certain extent, differed from one 
another.60 61 62 Notwithstanding these differences, it would appear 
that there are certain objectives and characteristics that 
underpin the majority of Truth Commissions. Hayner refers to 
four common characteristics of Truth Commissions:

• They focus on the past
• They attempt to paint an overall picture of certain 
human rights abuses, rather than focus on specific events
• They normally exist only temporarily, and cease to exist 
following the submission of their findings
• They are invested with some sort of authority from its 
sponsor63

Other often cited characteristics are:
• They promote reconciliation
• They allow victims a cathartic airing of their pains
• They provide an official acknowledgment of a long- 
silenced past
• They provide an outline of essential reforms.

A further attribute of Truth Commissions that has started to 
be recognised in the literature is that they are a restorative 
justice mechanism, in contrast to the criminal prosecution 
approach, which is often referred to as a retributive justice 
mechanism. In domestic criminal law a strong movement has 
emerged which argues that restorative justice is a better 
approach to criminal offending than traditional retributive

para 130-131 and Sachs J at para 374-382. See also Sparks A, The Mind of 
South Africa, Arrow Books, 1997, pp 14-17
60 Azanian Peoples Organisation case, note 58, at para 32.
61 As Hayner, note 54, points out, few commissions are formally known as 
Truth Commissions’. In Guatemala, a ’clarification commission’ was 
established, and in Argentina it was called a ’commission of the 
disappearance of persons’. However, this is largely semantic, and for the 
purposes of this article we will refer to such commissions generically as 
Truth Commissions’. For a brief history of Truth Commissions see Scharf M, 
‘The Case for a Permanent International Truth Commission’ (1997) 7 Duke Journal of 
Comparative and International Law 375, pp 377-378
62 For an excellent summary of Truth Commissions between 1974 and 1994, 
see Hayner, note 54
63 Hayner, note 54, p 600
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approaches to crime.64 While an outline of these issues is 
beyond the scope of this article, the SATRC was the first 
Truth Commission to expressly recognise that it was a 
restorative justice mechanism.65 This was because it 
concentrated primarily (at least in theory) on redressing the 
harm done to victims, while achieving greater accountability 
for offenders by forcing them to apply for amnesty. This in 
turn would make it more likely (again, in theory) for them to 
realise the harm they had caused. This is said to contrast 
with the traditional retributive approach, which primarily 
aims at extracting revenge on behalf of society against 
offenders, whilst not attending to the needs of victims, and 
which also does not provide opportunities for offenders to 
accept responsibility for the harm they have caused.

Truth Commissions are generally established by governments 
to investigate a particular aspect of a country’s past. In most 
cases, the particular aspect has been the occurrence of mass 
and/or systematic human rights abuses. Most Truth 
Commissions have tended to offer blanket amnesties to 
perpetrators of such crimes. The SATRC was different in that 
it offered conditional amnesties, on the basis that 
perpetrators would assist in "establishing as complete a 
picture as possible of the causes, nature and extent of the 
gross violations of human rights".66 The search for the truth 
also often involves victims, or their families, giving testimony. 
Commissions collate all the evidence that had been heard and 
then normally present a Report, often with recommendations 
to the government.

GENERAL DIFFERENCES BETWEEN CRIMINAL 
TRIALS AND TRUTH COMMISSIONS
Criminal trials and Truth Commissions are fundamentally 
different. Whereas a criminal trial is generally solely occupied 
with determining the guilt of a particular individual,67 Truth

64 See, for example, Braithwaite J, ‘Restorative Justice and a Better Future’ 
(1996) 76(1) Dalhousie Review 9 and Zehr H, Changing Lenses: A  New Focus 
for Crime and Justice, Herald Press, Pennsylvania, 1990
65 See Report of Truth and Reconciliation Commission of South Africa, Final 
Report, Juta & Co., 1998, Volume 1, Chapter 5, at pp 125-131, para 80-100
66 See s3 of the Promotion of National Unity and Reconciliation Act 1995 (South 
Africa), as cited in Azanian Peoples Organisation case, note 58, per Mahomed 
DP at para 4.
67 Some trials, such as at the International Militaiy Tribunal at Nuremberg, 
have prosecuted organisations (in the case of Nuremberg, such as the 
Gestapo and the SS); however, the modem trend is to only prosecute
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Commissions are not primarily concerned with passing 
judgment on the culpability of individuals, focusing instead 
on where an individual’s actions fit within the broader 
political and social context. On this basis, it is argued that 
Truth Commissions are more likely to shed light on the 
"overall patterns of rights violations".68

Another major difference between criminal trials and Truth 
Commissions is that courts do not usually submit policy 
recommendations or suggestions for political, legal or military 
reform. Truth Commissions can also investigate particular 
sections and institutions of society and recommend reforms to 
these sections and institutions. For example, the SATRC 
conducted separate hearings on the role of the legal, prison, 
business, labour, faith, health and media sectors of society 
during the Apartheid era.69 These differences indicate the 
greater flexibility of Truth Commissions, and that criminal 
trials are focused solely on the past, whereas Truth 
Commissions go one step further and attempt to ’learn’ from 
the past. Truth Commission recommendations can often be 
used at a future date as a basis for evaluating a new regime’s 
resolve to rectify institutional faults.

It should be noted, however, that there is no reason to 
suggest that the two approaches cannot work hand in hand. 
This was the case in South Africa, where perpetrators who do 
not apply for amnesty in time, or who failed in their 
applications for amnesty because they did not meet the 
criteria, were then subject to the possibility of criminal 
prosecution. In a sense, the ‘carrot’ of amnesty was backed up 
by threat of criminal prosecutions, which became the ‘stick’ to 
persuade perpetrators to come forward. Another possibility for 
the two approaches to work together is to use the 
investigations and findings of Truth Commissions as material 
to aid future criminal prosecutions. The history of some early

individuals. For example, the future International Criminal Court will only 
prosecute natural persons. See article 25(1) of the Statute for a permanent 
International Criminal Court, adopted in Rome on 17 July 1998.
68 See Hayner, P, "Commissioning the Truth: Further Research Questions" 
(1996) 17 Third World Quarterly 19, p 21. cf Orentlicher, note 19, p 2546, 
who argues that criminal trials "can generate a comprehensive record of past 
violations".
69 See Volume 4 of the SATRC Final Report, note 65.
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Truth Commissions shows that they were used precisely for 
this purpose.70

TRUTH COMMISSIONS IN PRACTICE
There have been numerous Truth Commissions established in 
recent times.71 Hayner points out that the popularity of Truth 
Commissions can put down to the fact that they are:

[attractive to a wide-range of people for many different 
reasons. Presidents, opposition leaders, human rights 
activists, survivors of violence and family members of 
those killed or ’disappeared’ can be found calling for a 
full and formal accounting of the past.72

However, these ideals are not easily satisfied. One major 
problem for many Truth Commissions is that they are 
generally under-funded and overworked.73 Possible solutions 
to this problem is to have an international organisation, such 
as the UN74, fund Truth Commissions, or even establish a 
permanent international Truth Commission that all nations in 
transition may use when appropriate.75 A second related 
problem is that Truth Commissions are often under immense 
public pressure to reveal the ’truth’ about every single crime 
committed under the auspices of the former regime. This 
problem could be minimised if clear criteria were established 
as to which crimes should be investigated in situations where 
a Truth Commission only has limited resources and/or time.

A further major problem is that Truth Commissions must 
generally confront "the most sensitive issues in the political 
sphere - who did what, when, how and why"76, and then 
report on them in a way that is "universally accepted as 
impartial, fair and an accurate representation of history".77

70 See Scharf, note 61, pp 377-378
71 Hayner, note 54 and Scharf, note 61, pp 377-378
72 Hayner, note 68, p 19.
73 Hayner, note 54, p 597.
74 The Truth Commission established in El Salvador was in fact funded by 
the UN. See Hayner, note 54, p598
75 See Scharf, note 61
76 Hayner, note 68, p 20
77 Hayner, note 68, p 20. The pressure on Truth Commissions was evidenced 
by the controversy surrounding the release of the SATRC’s Final Report. The 
former South African President F.W de Clerk has initiated legal proceedings 
in an attempt to prevent the commission publishing adverse findings about 
his role in state sanctioned human rights abuses, and the ANC also objected 
to certain parts of the Report. See the SATRC Final Report, note 65, Volume
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Clearly, this is an extremely tall order, and it is not surprising 
that many Truth Commissions have been subject to strong 
criticism and have been perceived to be failures.

Truth Commissions have also been hindered by external 
factors. In some instances they have been conducted whilst 
violence continues. In Sri Lanka, the commission had to be 
abandoned due to civil unrest, and in the Philippines all but 
one of the commissioners resigned after receiving repeated 
personal threats.* 78

As discussed already, some Truth Commissions have only 
been instigated because the transitional government has been 
unable or unwilling to prosecute senior figures in the former 
regime, or the attempts to do so have led to further political 
instability.79 Others have been instigated as a means of 
retaining political power. For example, in the Philippines, 
political expediency was revealed to be the main reason for 
establishing a Truth Commission, with the then President 
Corazon Aquino acknowledging that prosecutions would have 
been "political suicide".80

CRITICISMS OF TRUTH COMMISSIONS
The main arguments in favour of prosecuting crimes 
committed by the former regime are to a certain extent the 
major criticisms of amnesty laws. The central criticism of 
those Truth Commissions that allow for amnesty is that they 
undermine the rule of law in an emerging democracy.81 That 
is, some persons are seen to be beyond the reach of the law. 
While this argument does carry some weight, however, it 
seems to regard the rule of law as the ’end’ rather than a 
’means to an end’. To reiterate what has already been stated

1, Chapter 7, ‘Legal Challenges’ and ‘Mbeki mauls final Tutu report’, Sydney- 
Morning Herald, 27 February 1999.
78 Claude R, "Human Rights Education: The Case of the Phillippines" (1991) 
13 Human Rights Quarterly 453, p 455.
79 See in particular the discussion above in relation to the failure of criminal 
prosecutions in both Argentina and Uruguay.
80 'Warning: Joining the Bar is Hazardous to Your Health" (1988) Far East 
Economic Review, November 3, p 81 cited in Claude, note 78, p 455.
81 See Orentlicher, note 19, p 2456: Malamud-Goti, note 37, p 5. Note that 
Sarkin takes the contrary view, arguing that a Truth Commission was 
needed in South Africa because "[o]nly by publicly and collectively 
acknowledging the horror of past human rights violations would it be 
possible for South Africans to establish the rule of law and a culture of 
human rights". Sarkin, note 13, p 620
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above, what use is the rule of law if the country remains 
deeply divided, or worse still, its implementation antagonises 
the military to such an extent that it reclaims power? Clearly, 
the call for the rule of law, and particularly, equality before 
the law, needs to be tempered by the overarching objective of 
ensuring the success of a country’s transition from military 
rule to democracy, and the desire to put a stop to the human 
rights abuses that have plagued the country’s past.

Truth Commissions are also criticised for letting perpetrators 
of human rights abuses off the hook too lightly. It is true that 
most Truth Commissions have granted unconditional 
amnesty to such perpetrators, although the extent of the 
amnesties has varied significantly. However, where 
conditional amnesty is granted the criticism is not so clear- 
cut. For example, the SATRC only granted amnesty where full 
disclosure occurred, and only "in respect of acts, omissions 
and offences associated with political objectives".82 It was not 
enough for the applicant to say that his or her act was 
associated with a political objective. That issue had to be 
determined in a separate individual hearing by the Committee 
on Amnesty in accordance with a specific criteria, including 
the relationship between the offence committed and the 
political objective pursued.83 Whether this was sufficient 
accountability for perpetrators is an open question. Some 
argued that it was not, particularly given that it was not a 
condition of being granted amnesty that the applicant had to 
apologise to the victim or be contrite for their actions.

Another criticism levelled against Truth Commissions is that 
alleged perpetrators named in them are not afforded due 
process. It is argued that not only is there no evidentiary 
burden, but also persons named do not have the opportunity 
of refuting the claims against them. Whilst this criticism may 
well have been true in the case of early Commissions, more 
recent ones have been conscious of this possibility and have 
sought to address it. For example, in South Africa, the 
Promotion of National Unity and Reconciliation Act 1995 (South 
Africa) specifically states that any person named during the

82 See ss 20(l)(b) & (c) of the Promotion of National Unity and Reconciliation Act 
1995 (South Africa).
83 Whether the crime is "political" is determined by the detailed criteria set 
out in s 20(2) of the Promotion of National Unity and Reconciliation Act 1995 
(South Africa).
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investigation shall be afforded the opportunity to defend 
themselves.84

WOULD A NEW DEMOCRATIC BURMA BE UNDER 
ANY INTERNATIONAL LEGAL OBLIGATION 
TO PROSECUTE HUMAN RIGHTS ABUSES?
As Dianne Orentlicher has stated:

[w]hile analysts agree that governments confronting a 
legacy of state violence should comply with established 
rules of international law, they have generally demurred 
on the question of what, precisely, the law requires.85

According to Orentlicher the reason for this is that 
international human rights law "traditionally has allowed 
governments substantial discretion to determine the means 
they will use to ensure protected rights".86 Such an approach 
is tied to the concept of state sovereignty. Yet, there is much 
support for the notion that international law through the 
operation of customary international law and several human 
rights treaties "requires State Parties to criminalise particular 
abuses, investigate violations and seek to punish the 
wrongdoers".87

In the case of Burma, the main international Instruments it 
has agreed to are the Convention on the Prevention and 
Punishment of the Crime of Genocide (the Genocide 
Convention),88 the four Geneva Conventions,89 90 the Convention 
on the Rights of the Child90 and the Universal Declaration on

84 See s 30. This section led to some alleged perpetrators intervening in 
victim hearings that were conducted by the Committee on Human Rights 
Violations. See the SATRC Final Report, note 65, Volume 1, Chapter 7, ‘Legal 
Challenges: Application of the Provision of Section 30’, at 179-190 and para 
21-76; and SATRC v Du Prez &  other (1996) (3) SA 997
85 Orentlicher, note 19, p 2551.
86 Orentlicher, note 19, p 2551
87 Orentlicher, note 19, p 2551
88 Adopted 12 January 1951, 78 UNTS 227
89 Geneva Convention for the Amelioration of the Condition o f the Wounded and 
Sick in Armed Forces in the Field, adopted 12 August 1949, 75 UNTS 85 (I): 
Geneva Convention for the Amelioration of the Condition of the Wounded, Sick 
and Shipwrecked Members of the Armed Forces at Sea, adopted 12 August 
1949, 75 UNTS 85 (II); Geneva Convention Relative to the Treatment of 
Prisoners of War, adopted 12 August 1949 75 UNTS 135 (III); Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War, 
adopted 12 August 1949, 75 UNTS 287 (IV).
90 GA Res 44/25 Annex (XUV), UN Doc A/44/49 (1989)
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Human Rights.91 In the context of international legal 
obligations to prosecute human rights abuses that have not 
been committed during an international war92, the most 
relevant are the Genocide Convention and customary 
international legal obligations.

Potential obligations under the Genocide Convention 
and international customary law
The Genocide Convention requires Contracting Parties to 
prosecute acts of genocide committed in its jurisdiction. 
Article II of the Convention defines genocide as:

... any of the following acts committed with intent to 
destroy, in whole or in part, a national, ethnical, racial or 
religious group, as such:
(a) Killing members of a group;
(b) Causing serious bodily harm or mental harm to 
members of the group;
(c) Deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in 
whole or in part;
(d) Imposing measures intended to prevent births 
within the group;
(e) Forcibly transferring children of the group to 
another group.

Proving genocide has been notoriously difficult due to the 
wording of the Genocide Convention. The exclusion of "political 
groups" from the targeted groups in the definition means that 
many murderous acts would slip through the net.93

91 GA Res 217A, 3 UN GAOR, UN Doc A/Res/217/A (1948)
92 It would be difficult to make a successful argument that most of the 
auticles of the Geneva Conventions apply to the situation inside Burma due 
to difficulty in categorising this situation as being one of an international 
war. Common article 3, which applies in cases of internal wars, may apply, 
but it has no provisions concerning prosecution. Note that even if all the 
provisions of the Geneva Conventions applied, the most relevant common 
provision is: The High Contracting Parties undertake to enact any legislation 
necessary to provide effective penal sanctions for persons committing, or 
ordering to be committed, any of the grave breaches ...’. (Geneva Convention 
I, article 49; Geneva Convention II, article 50, Geneva Convention III, article 
129 & Geneva Convention IV, article 146) However, the South African 
Constitutional Court in the Azanian Peoples Organisation case, note 58, at 
para 25-31, rejected this provision as requiring nations in transition to 
prosecute the crimes contemplated by the Geneva Conventions.
93 Roht-Arriaza, note 19, p 462.
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Furthermore the mens rea element of the offence, ‘intent to 
destroy’, is a subjective test, and thus it is always open for an 
accused to claim that they never intended to "destroy, in 
whole or part" of one of the requisite groups.94

Notwithstanding these limitations, many of the acts 
committed by the military regime in Burma since 1988 would 
probably fall within the Genocide Convention's definition of 
genocide, given that many of the human rights abuses 
committed by the SPDC have been directed at ethnic and/or 
religious minorities.95

The Genocide Convention states that "genocide ... is a crime 
under international law which Contracting Parties undertake 
to prevent and to punish".96 Furthermore, Contracting Parties 
are required to enact legislation necessary to give effect to the 
Convention and, in particular, "to provide effective penalties 
for persons guilty of genocide,"97 whether they be 
"constitutionally responsible rulers, public officials, or private 
individuals".98

Punishment of acts of genocide is also required by customary 
international law.99 The American Law Institute’s Restatement 
(Third) Foreign Relations Law of the United States in 1987 
states in article 72 that "a state violates customary 
international law if it practices or encourages genocide, fails 
to make genocide a crime or to punish persons guilty of it, or 
otherwise condones genocide." The inclusion of genocide as a 
crime under international customary law is also supported by 
much case law, including decisions of the International Court 
of Justice.100 Along with the prohibition against torture, extra
judicial executions and crimes against humanity, the

94 Orentlicher, note 19, p 2564.
95 See the many references in note 2, particularly U Thein Oo, pp 285- 310.
96 Article I.
97 Article V.
98 Article IV.
99 Attorney General of Israel v Eichmann (1961) 36 I.L.R 18, at 39.
100 See Case concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v Yugoslavia 
(Serbia and Montenegro)) (Indication of Provisional Measures) [1993] ICJ Rep 
325 & Re Barcelona Traction Light and Power Company (Belgium v Spain) 
1970 ICJ Reports 3, 32. Some American courts have come to the same 
conclusion. See Tel-Oren v Libyan Arab Republic (1984) 726 F (2d) 774, 791 
n20 (DC Cir).
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prohibition against genocide is generally regarded as jus  
cogens.101

Customary international law has evolved from the practice 
and custom of states. State practice may give rise to 
customary international law if it fulfils certain criteria. The 
practice must be consistent and widely adopted by states; 
there must be ’duration of practice’, although the length of 
time may vary; and the practice must be regarded as 
obligatory by states.102 Given the uncertainty of many of these 
factors, customary international law is regarded as a 
‘controversial’ source of law and it is inherently difficult to 
prosecute persons for alleged violations of crimes under 
customary international law.103

One of the great uncertainties surrounding customary 
international law is whether it imposes a duty on states to 
prosecute violations "when they occur, or whether, instead, 
customary law requires only that governments not directly 
inflict these abuses”.104 As stated above, the American 
Restatement (Third) of Foreign Relations Law adopts the view 
that a complete failure to punish repeated violations of rights 
protected under international customary law renders a 
government sufficiently complicit to attract responsibility. 
Thus, under the provisions of the Restatement "[a] 
government may be presumed to have encouraged or 
condoned these acts ... if no steps have been taken to prevent 
them or to punish the perpetrators”.105

101 Rules of jus cogens are "accepted and recognized by the international 
community of States as a whole as a norm from which no derogation is 
permitted and which can be modified only by a subsequent norm of general 
norm of international law having the same character". Vienna Convention on 
the Law of Treaties, adopted May 23 1969, UN Doc A/C 39/27, article 53. 
See also Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v USA) [1986] ICJ Rep 14 at 35.
102 See Dixon M & McCorquodale R, Cases & Material on International Law, 
2nd ed, Blackstone Press Limited, London, 1995, at 27; Akehurst M, 
‘Custom as a Source of International Law’ (1974-5) 47 BYBIL 53; and North 
Sea Continental Shelf Cases (Federal Republic of Germany v Denmark; Federal 
Republic of Germany v The Netherlands) [1969] ICJ Rep 1, at 45.
103 See Eastman, K, "The Relationship Between International Law and 
Australian Law" (1997) Australian International Law Journal 86, p 95. See 
also Charlesworth, H, "Customary international law and the Nicaragua 
Case " (1984 - 1987) 11 Australian Yearbook of International Law 1.
104 Orentlicher, note 19, p 2582.
105 American Law Institute, Restatement (Third) Foreign Relations Law of the 
United States, 1987, Art 20.
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The implications of the Genocide Convention and international 
customary law are that states are under a duty to prosecute 
acts of genocide, torture, disappearances and extra-judicial 
killings.106 In the case of Burma, the UN passed a resolution 
in late 1997 "strongly urging" the Burmese government "to 
fulfil its obligation to end impunity of perpetrators of human 
rights violations, including members of the militaiy, and to 
investigate and prosecute alleged violations committed by 
government agents in all circumstances".107

It would therefore seem fairly clear that a transitional 
Burmese government would be under international legal 
obligations to investigate and prosecute any incidents of 
torture, genocide or any other crime against humanity.

106 This view has been supported by reports prepared by Special 
Rapporteurs, Special Representatives and Working Groups appointed by 
the Commission on Human Rights of the United Nations to report on human 
rights violations. For example, see Report by the Expert, Mr. Hector Gross 
Espiett, on Guatemala, prepared in accordance with paragraph 9 of 
Commission resolution 1989/74, 46 U.N ESCOR Commission on Human 
Rights, UN Doc E/CN.4/1990/45; Report prepared by the Special Rapporteur 
on the situation of human rights in Chile in accordance with paragraph 11 of 
the Commission of Human Rights resolution 1983/38 of March 1983, U.N Doc 
A/38/385, para, 341; Final Report on the situation of human rights in El 
Salvador submitted to the Commission on Human Rights by Jose Antonio 
Pastor Ridreujo in fulfilment of the mandate conferred under Commission 
resolution 1986/39, 43 UN ESCOR Commission on Human Rights, UN Doc 
E/CN 4/1987/21, p 13, para 60.
Although these reports are not authoritative interpretations of international 
law, resolutions of the UN General Assembly have endorsed many of the 
reports’ conclusions regarding punishment of persons responsible for 
torture, disappearances and extra judicial killings. See, for example, 
Resolution 37/185, para 10 (1982) which urged the Salvadorian judiciary to 
"assume its obligations to ... prosecute and to punish those found 
responsible for assassinations, acts of torture and other forms of cruel, 
inhuman or degrading treatment"; General Assembly Resolution 36/157, 
para 4(e) (1981) urging Chilean authorities to "investigate and clarify the fate 
of persons who have disappeared for political reasons ... and to prosecute 
and punish those responsible for such disappearances".
107 UN Resolution on Myanmar, adopted by the Third Committee of the UN  
General Assembly, Nov 24, 1997. This resolution is in conformity with those 
mentioned in the previous note. See also previous resolutions of the General 
Assembly and the Commission on Human Rights on the subject, including 
General Assembly resolution 52/137 of 12 December 1997 and Commission 
resolution 1997/64 of 16 April 1997, the Report of the Special Rapporteur 
(E/CN.4/1998/70), and the Report of the Secretary General 
(E/CN.4/1998/163).

Vol 4 -  D ecem ber 2000 195



M athew  Deighton &  Sam  G arkaw e

WILL THE FRAGILITY OF BURMA’S DEMOCRACY 
EFFECT ITS INTERNATIONAL LEGAL OBLIGATIONS?
The fact that a country is going through a democratic 
transformation should have no bearing on its international 
legal obligations.108 Furthermore, where an outgoing 
government failed to discharge its duty to punish human 
rights abuses, its successor is "generally bound" to fulfil the 
obligation.109

The fact that prosecutions may be politically difficult to justify 
or achieve is thought not to preclude the new government 
from its duty to fulfil its international obligations, unless this 
duty is derogable on the basis of being either a public 
emergency110 or a case of "necessity".111 However, the 
obligation to investigate and punish crimes such as genocide, 
torture and extra-judicial killings, is non-derogable.112

On this basis, amnesties for persons who committed acts of 
genocide or torture would seem to be in breach of Burma’s 
international legal obligations. As Orentlicher states:

... a state cannot evade its duty to punish atrocious 
crimes merely to appease disaffected military forces or 
to promote national reconciliation. However desirable 
these objectives, the government must find other means 
to achieve them. Ratification of an amnesty law through 
some form of democratic procedure would not alter this 
conclusion; nations cannot extinguish their 
international obligations by enacting inconsistent 
domestic law.113

According to Orentlicher’s line of reasoning, a future Burmese 
government will be likely to face some major difficulties. On

108 See Velasquez Rodriguez v Honduras (1988) Inter-American Court of 
Human Rights 35, OAS/ser. L/V/III 19 Doc 13, para 184. It should 
however be noted that the Inter-American Court of Human Rights is a 
regional court and its rulings may have limited persuasive force under 
international law.
109 Velasquez Rodriguez Case, note 108, at para 184
110 Many international treaties contain provisions permitting derogation from 
some obligations in cases of public emergency. See ICCPR, article 4(1).
111 The doctrine of necessity allows states to derogate from their international 
customary law duties. The International Law Commission’s Draft Articles on 
State Responsibility (UN Doc A/35/10 (1980)) has defined necessity as an act 
that "was the only means of safeguarding an essential interest of the State 
against a grave and imminent peril". See draft article 33(1)
112 International Law Commission, note 111, draft article 33(2)(a)
113 Orentlicher, note 19, p 2595. See also Roht- Arriaza, N, note 19, p 485.
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the one hand it will be under pressure to be a good 
international citizen and fulfil its international legal 
obligations. On the other hand it would seem likely that given 
the SPDC will have much influence on the transition to 
democracy, it will retain the military’s power, and thus any 
future government will be under extreme pressure to grant 
immunity from prosecution to all members of the SPDC.

WHAT ARE THE CONSEQUENCES FOR BURMA IF 
IT FAILS TO FULFIL ITS INTERNATIONAL 
LEGAL OBLIGATIONS?
Being under an obligation to do something, and actually 
fulfilling that obligation are two completely different things. 
International human rights law is a case in point. For a 
variety of reasons, many states do not fulfil their international 
human rights legal duties. The most obvious reason being 
that such international obligations are hard to enforce. First, 
the jurisdiction of international courts depends upon the 
consent of the State(s) involved114, and "few states have given 
such consent with respect to disputes involving human 
rights".115 Secondly, even if states do consent to the 
jurisdiction of the international courts there is no 
"international human rights police force" to enforce a 
decision.116

Another related reason why countries seem to enjoy impunity 
when it comes to breaching their international obligations is 
that the international community is reluctant to interfere in 
the internal affairs of a sovereign state.117 This reluctance 
manifests itself in international treaties and conventions 
stating that a state must "punish" certain crimes, but then 
leaving the decision on the appropriate punishment to the

114 See article 36 of the Statute of the International Court of Justice
115 Carter, B, and Trimble, P, International Law, (2nd ed), Little, Brown and 
Company, New York, 1995, p 901.
116 The main enforcement mechanism envisaged under the UN Charter is the 
Security Council taking some form of action (which can be armed force 
under article 42) following a finding that there is a ‘threat to international 
peace and security’ (article 39). However, such a finding is very unlikely for a 
failure to carry out a decision of an international court regarding a human 
rights breach. Furthermore, given that any vote to take action will be lost if 
there is a veto by any of the five permanent members, it is most unlikely that 
the Security Council will take any action.
117 See Article 2(7) of the UN Charter and Dinstein A, ‘International Criminal 
Law’ (1985) 20 Israel Law Review 206, p 224, as cited in Orentlicher, note 
19, p 2597.
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State. For example, whilst the Genocide Convention states that 
persons "shall be punished", it does not specify what type of 
punishment would be appropriate.118 Does conviction of a 
crime, with no actual sanctions attached, constitute 
‘punishment’? Some would argue that it does, on the basis 
that "[t]he essence of punishment for moral delinquency lies 
in the criminal conviction itself'.119 Thus, it could be argued 
that a state has fulfilled its obligations by holding trials and 
handing down convictions, even if it then decides to pardon 
all persons convicted. However, such an approach has not 
been universally accepted, and some commentators have 
argued that international obligations would be breached if a 
state consistently failed to impose punishment that would be 
commensurate with the gravity of the crime.120

Notwithstanding the differences of opinion over what 
constitutes appropriate punishment, it would seem very 
unlikely that there would be any international ramifications 
for a future Burmese government that ignores its 
international legal obligations and decides, for example, to 
implement some form of a Truth Commission. Given the 
number of Truth Commissions that have been held to date, it 
could be argued that the international community is not 
totally opposed to them, and would prefer to see a country 
investigate its past, rather than doing nothing at all. We 
would suspect that the international community would be so 
relieved to have a transfer of power in Burma that what 
transpires afterwards may well be a very secondary concern.

Ultimately, a new democratic Burmese government will have 
to balance competing interests. One would think that the 
government will ultimately choose to do what it sees as being 
in the nation’s best interests. If this means it will institute a 
Truth Commission involving the granting of amnesties, which 
according to the above analysis could be in breach of 
international legal standards, then the international 
community may well accept its decision.

118 The only mention the Genocide Convention makes of punishment is that 
the State’s legislation must provide "effective penalties for persons guilty of 
genocide": Article V. However, what exactly constitutes an "effective" penalty 
is not defined or specified.
119 Orentlicher, note 19, p 2594
120 Orentlicher, note 19, p 2594
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COURSES OF ACTION OPEN TO A FUTURE 
BURMESE GOVERNMENT
A future Burmese government may have a number of options 
open to it. In approximate order of the most active option to 
the least active option in terms of dealing with former leaders, 
it could:

(a) prosecute all crimes using its domestic courts
(b) selectively prosecute crimes using its domestic courts
(c) cooperate with an international organisation such as 
the United Nations to encourage it to establish an ad hoc 
International Criminal Tribunal
(d) establish a Truth Commission that:

(i) does not include any pardons or amnesties
(ii) has limited or conditional pardons or amnesties
(iii) incorporates blanket pardons or amnesties

(e) do nothing

Each of these options will now be examined in more detail, 
keeping in mind that it is also possible for a combination of 
these options to be used.

(a) Prosecuting all crimes in domestic courts
As already discussed there are strong arguments both for and 
against prosecuting all human rights abuses that have been 
committed under the auspices of the SPDC. Prosecutions 
would be in conformity with all of Burma’s international 
obligations. However, in reality, it would seem that such an 
approach would be strenuously opposed by the SPDC, and 
thus seriously delay the transition to democracy, or in a post 
transition period, lead to their return to power.

Having stated this, the nature of the crimes that have been 
committed under the SPDC arguably deserve punishment. 
For example, the systematic rape and execution of Burmese 
women121 is not something that can easily be forgotten, 
forgiven or reconciled. One would expect that a significant 
proportion of the Burmese population would be in favour of 
prosecuting such crimes. Given that Burma has been under 
military rule of one sort or another at least since 1962, it 
could be argued that prosecuting military personnel, 
particularly the leaders, is the only way of getting the message

121 U Thein Oo, note 2.
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through to them and the public that nobody is above the law. 
If people commit or are responsible for horrific human rights 
violations, they should expect to be punished.

(b) Selective prosecutions in domestic courts
For reasons outlined above, it might be impossible to 
prosecute all the human rights abuses committed under the 
SPDC. Thus, the demands of justice and political stability 
may be best "reconciled through a program of prosecutions 
that has defined limits".122 Two possibilities stand out. The 
first is to only prosecute crimes of a certain magnitude, say 
murder, rape and torture, leaving perpetrators of other crimes 
to be the subject of a Truth Commission approach. This is 
exactly the type of approach that is being contemplated in 
East Timor.123

The second possibility could, in the Burmese situation, be an 
effective compromise between the need to punish those 
responsible for the human rights abuses that have gone on 
over the last decade or so, and the desire to unify the country. 
Although there would clearly be an issue surrounding the 
SPDC’s willingness to accept such a program, this option 
concentrates on prosecuting those senior personnel who gave 
the commands, rather than those down the chain of 
command. If the lower ranks of the military know that they 
will not be prosecuted, they will be more likely to give 
evidence against their commanders, and less likely to revolt 
against the new government.

Clearly, both of the above two possible programs of selective 
prosecutions could be implemented in conjunction with a 
Truth Commission.

If conducting trials in domestic courts are a realistic 
possibility, then we are faced with the question of whether 
these courts have the resources, expertise, impartiality and 
the credibility to fairly conduct trials. Given the current state 
of the criminal justice system in Burma, this would seem 
unlikely. One alternative here is for a new democratic 
government in Burma to seek help from the international 
community, or to conduct trials with significant input from 
outside sources. The type of ‘mixed’ courts contemplated in 
Cambodia may well be a model for a future democratic

122 Orentlicher, note 19, p 2598.
123 See Dodd, note 22
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Burma. It is planned for future trials of former Khmer Rouge 
leaders to utilise domestic courts, which will, however, 
include some international judges who, although in a 
minority, will have veto power over decisions.124

(c) Co-operate with an international organisation 
such as the United Nations to encourage it to 
establish an ad hoc International 
Criminal Tribunal
In recent times, the international community’s reluctance to 
interfere in the internal affairs of states has been tempered by 
the ever-increasing recognition of the universality of human 
rights. For example, in Rwanda the United Nations has co
operated with the Rwandan government in an attempt to 
bring to trial all the main perpetrators of the massive human 
rights abuses that occurred in 1994. The International 
Criminal Tribunal for Rwanda (ICTR) was established by the 
UN Security Council in November 1994.125 The ICTR’s 
jurisdiction extends to ‘serious violations of international 
humanitarian law committed in Rwanda, and to Rwandan 
citizens responsible for such violations committed in 
neighbouring states, between 1 January and 31 December 
1994’.126 The trials and convictions of Jean-Paul Akayesu and 
Jean Kambanda127 were the first-ever for the crime of 
genocide by an international criminal court.

In handing down these judgments, the ICTR held that rape 
and sexual violence also constitute genocide in the same way 
as any other act, as long as they were committed with intent 
to destroy a particular group targeted as such.128 Quite

124 See Johnson K, ‘Cambodia legislates court on genocide’, The Australian, 7 
January 2001
125 By Security Council Resolution 955 (1994) For a full description of the 
Rwandan Tribunal see the United Nations internet site: <http://www.un. 
org/law/rwanda>
126 See article 1 of the Statute of the International Criminal Tribunal For 
Rwanda, found in (1994) 33 ILM 1590
127 Kambanda is a former Prime Minister of Rwanda, and Akayesu was a 
local Mayor. See UN Press Release AFR/95 L/2898: "Rwanda tribunal hands 
down life sentence for crimes of genocide committed by former Rwandan 
Prime Minister", 4 Sep 1998. These judgments can be found at the ICTR’s 
internet site at: <www.ictr.org>
128 See the following press releases from the United Nations Press Briefing Of 
Under-Secretary-General For Legal Affairs, 3 Sep 1998 SG/SM/6687 
L/2896: Secretary-General Welcomes Rwanda Tribunal’s Genocide 
Judgement As Landmark In International Criminal Law, 2 Sep 1998; Afr/94
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clearly, this marks a fundamental expansion of the possible 
application of the Genocide Convention, and would have much 
relevance in the Burmese context.

This Tribunal, together with the International Criminal 
Tribunal for the former Yugoslavia (ICTY), suggests the 
growing recognition of the international dimension of criminal 
justice, a recognition exemplified also by the overwhelming 
support at the Rome Conference in July of 1998 for 
establishing a permanent International Criminal Court.129

It would seem quite feasible for a future democratic Burmese 
government to seek international assistance to set up a 
similar Tribunal. Whilst using such a Tribunal is very similar 
to the domestic prosecutions approach discussed above in (a) 
and (b), it has the advantage of carrying international 
support. This would make it less likely for the SPDC to 
attempt to disrupt the process.

(d) Establish a Truth Commission
As outlined above, Truth Commissions have been used in 
many transitional democratic situations. At times they have 
been implemented as fall back positions after criminal 
prosecutions have failed or have proven not to be feasible, but 
at other times they have been precursors to prosecutions. 
Three general types of Truth Commission are possible.

(i) that does not include any pardons or amnesties:- As
this type of Truth Commission does not preclude criminal 
prosecutions, it would probably be the most favoured by 
human rights advocates. Such a Commission would be the 
most likely to be a precursor to criminal prosecutions, 
particularly where it has the function of shifting through 
the evidence and then making recommendations as to 
what happened and who should be prosecuted. In fact, 
such information could be invaluable to prosecution 
agencies.

L/2895: Rwanda International Criminal Tribunal Pronounces Guilty Verdict 
In Historic Genocide Trial, 2 Sep 1998
129 The final vote at the Rome Conference was 120 for and only 7 against, 
with 21 abstentions. Note that as the jurisdiction of the future International 
Criminal Court will only cover crimes committed after the formation of the 
Court (see article 11(1) of the Rome Statute for the International Criminal 
Court), its jurisdiction would not cover the SPDC’s past violations of human 
rights.
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(ii) that incorporates limited or conditional pardons 
or am nesties In effect this type of Truth Commission is 
the ’flip-side’ of the selective prosecutions approach 
referred to above in (b). For example, although the status 
of superior orders as a defence under international law is 
unclear130, amnesty could be given to anyone who acted 
under an order. However, those who gave the orders would 
then be subject to prosecution. This would send a strong 
message to the community that not only what was done in 
the past was wrong, but also that no one is above the law. 
An alternative approach would be to grant amnesty only to 
those individuals who had provided a full and frank 
disclosure concerning their past human rights violations. 
This would permit military underlings to be granted 
immunity for their wrongdoings in return for their 
admissions. This in turn would allow the relatives of 
victims to learn of what happened to their loved ones, 
which was one of the very positive features of the SATRC. 
Furthermore, the tragic past of Burma would be recorded, 
and structural change could be implemented to attempt to 
forestall such events from occurring again.

(Hi) that incorporates blanket pardons or amnesties:-
Quite obviously, if a new government in Burma were to 
take any action at all, a Truth Commission in conjunction 
with blanket amnesties would be the approach most 
favoured by the SPDC. It would be able to hand over 
power, knowing that its members would not be threatened 
with prosecution. Whether this would be satisfactory for 
the broader Burmese community and the international 
community is doubtful. However, if the new government 
felt that this was the only way it could bring the deeply 
divided country together, then international legal 
obligations might be given less weight, particularly in light 
of the international legal community’s timidity when it 
comes to enforcing such obligations.

130 This defence has been ruled out in some International Criminal 
Tribunals. See article 8 of the Charter of the International Military Tribunal 
at Nuremberg; article 7(4) of the Statute of the ICTY; and article 6(4) of the 
Statute of the ICTR. Note however that article 33 of the Rome Statute for the 
International Criminal Court takes a less strict approach as it does envisage 
circumstances in which superior orders could constitute a defence. This was 
also the attitude of the US Court of Militaiy Appeals in United States v Colley 
(1973) 22 Reports of the US Court of Military Appeals 534; 48 Court Martial 
Reports 19. See also Johnston D, The Defence of Superior Orders’ (1985) 9 
Australian Yearbook of International Law 291
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What ever form a Truth Commission takes, it would be 
essential, in our opinion, to ensure that victims and their 
families are able to tell their stories in a culturally appropriate 
manner, with proper social and psychological support, and at 
the end of the day receive reasonable monetary compensation 
or other forms of reparations.

(e) Do nothing
While this option would be the least pleasing for human rights 
advocates, the political and military realities of Burma 
probably make this the most likely option. In fact, given the 
power of the present SDPC, the best chance of some form of 
hand-over of power or movement towards new democratic 
elections (leading perhaps to a handing over of power to the 
winners) is the SDPC being guaranteed that no action will be 
taken in any form against their leaders. Even a Truth 
Commission that grants blanket amnesties may be 
unacceptable to the leaders of the SPDC as such a 
Commission might still reveal embarrassing details about 
their behaviour while in power.

CONCLUSION
It is worth re-iterating that discussing how Burma should 
deal with its dark past, which at this point is not in the “past” 
but is continuing, seems to be ‘putting the cart before the 
horse’. The real struggle for the Burmese people is the actual 
transformation from military dictatorship to democracy.

However, if a future democratic minded Burmese government 
ever finds itself in the relatively luxurious position of deciding 
how to deal with its atrocious past, one may hope that it will 
be free to adopt whatever approach it believes will be best for 
the people of Burma. An ‘ideal’ approach that combines the 
best aspects of criminal prosecutions and Truth 
Commissions, whilst giving time for the judiciary to improve 
under a new democratic government, is the following 
suggestion by one writer:

... a truth commission could gather evidence and hear 
the victims while the judiciary is under reconstruction 
as an independent and impartial body; when the task of 
the [truth commission] is done, the material thus 
gathered can be used by the courts and prosecutors to
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conduct trials under conditions of fairness, and with the 
benefit of having the evidence sorted out beforehand.131

However, the realities of the situation in Burma will, in all 
probability, mean that the best that might be achieved is a 
Truth Commission that includes blanket amnesties. The 
benefits of this should nevertheless not be underestimated, 
not only because it could represent at least some form of 
accountability, but also because hopefully it would provide 
the many victims and survivors of SPDC rule with a cathartic 
forum to tell the world of the suffering they had experienced.

In conclusion, this article has attempted to demonstrate there 
is no ‘right’ way for an emerging democracy to deal with its 
past. International law remains both sufficiently ambiguous 
and subservient to the notion of sovereignty to ensure that an 
individual country is free to exorcise the demons of its past in 
whatever way it thinks appropriate. The main proviso to this 
is that it can only do so within the political and military 
constraints of the situation that the incoming government 
faces. In the case of Burma, this proviso promises to be a very 
large one indeed. * &

131 Mendez J, ‘Latin American Experiences of Accountability’, in Amadiume
& An-Na’im, note 44, 127 at 139
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