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I11 1901 an enterprising Sydney printer published "A Souvenir of the In- 
auguration of the Australian Commonwealth". I t  consisted of reproductions of 
photographs of persons and places in Australia. Nearly all the men had mous- 
taches, and most of them had beards. Their hats were belltoppers or boxers or 
straw deckers. The women wore picture hats and long dresses which swept the 
ground. Pictures of Pitt St., Sydney, Collins St., Melbourne, and other principal 
thoreughfares showed strolling crowds and a few people crossing the streets in a 
leisurely way at an angle. There were no motor cars Sailing ships, with a few 
steamships, occupied the harbours of Sydney and Hobart. 

At that time coal was the source of power: coaling stations in all parts of the 
world were the basis of the world power of the British Navy. Oil was practically 
unknown as a fuel. Motor cars existed only as experimental eccentricities. The 
telephone and typewriter were just coming into general use. The world knew 
nothing of aeroplanes, the cinema, radio, or the splitting of the atom. 

The year 1901 was the first year of the Commonwealth of Australia-estab- 
Iished, after referendum votes in Australia, by an Imperial statute passed in 
1900.l The Commonwealth Constitution is contained in a schedule to the Act. 
It has now been in operation for more than fifty years. Is this Constitution, 
framed as it was, though with great care and knowledge, in the nineteenth cen- 
tury, consistent with the ideas and adequate to the requirements of the present 
age? Changes in human society since 1900 have been far-reaching and funda- 
mental. In particular the sphere of government has expanded enormously. Par- 
liaments and governments now concern themselves very largely with economic 
and social questions, with a correspondingly greater control over the daily lives 
of those whom they govern. A comparison of any recent annual volume of stat- 
utes with a similar volume forty or fifty years old will demonstrate the difference. 

OPPOSITION TO AMENDMENT 

The Constitution provides in s. 128 a procedure for its own amendment. 
Proposals for amendment have been submitted to the people in 1907,1910, 1913, 
1919, 1926, 1929, 1937, 19M, 1946 and 1951. The terms of proposed amend- 
ments can be ascertained by reference to the annual volumes of Commonwealth 
statutes or the Commonwealth Year Book.2 

* Rt. Hon. Sir John Greig Latham, P.C., G.C.M.G., M.A., LL.M. (Melb.), K.C. Called to 
Bar (Victoria), 1904; K.C. 1922; P.C. 1933. Commonwealth Attorney-General, 1925-29; 
Deputy Prime Minister, Minister for External Affairs, Minister for Industry, 1931-34; Chief 
Justice of High Court of Australia from 1935-52. (Retired.) 
1 63 & 64 Vic. c. 12. 
2 See COMMONWEALTH YEAR BOOK (1942-3), No. 35 at 60-61, and subsequent issues for the 
relevant years and (up to 1936) G. S. Knowles, THE COMMONIVEALTH OF AUSTRALIA CON- 
STITUTION ACT (AS ALTERED TO  ST JULY, 1936) (1936) at 197 et seq. 
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Only four amendments have been accepted. Tw of these amendments were Y' non-controversial. One in 1907 altered s. 13 (tenure of senators) and the other 
in 1910 amended s. 105 so as to enable the Commonwealth to take over State 
debts incurred after as well as before the establishment of the Commonwealth. 
The other two amendments were supported generally by all the political parties. 
In 1929 s. 105A was added to the Constitution. It related to agreements with 
respect to State debts and borrowing by the Commonwealth and the States. This 
provision was used to give constitutional, and not merely statutory, effect to the 
Financial Agreement of 12th December 1927 made between the Commonwealth 
and the States. The 1946 amendment, introducing par. (xxiiiA) into s. 51 of the 
Constitution, gave power to the Commonwealth Parliament to make laws with 
respect to certain social services. 

All the other proposals failed to obtain the necessary majorities of electors 
and States. This opposition to change is not entirely to be explained by genuine 
differences of opinion upon the merits of the proposals. I t  was influenced also 
by purely party considerations. One of the defects of a system of party govern- 
ment-great as its merits may be as compared with a one-party regime-is that 
it is regrettably true that a party often opposes a proposal principally in order to 
prevent the other side scoring a success. Further, in recent years there has 
been a growing distrust of parliaments in the minds of many people. They are 
reluctant to create a new legislative power, or to increase an existing power, by 
reason of fear that it may be abused at some time by some parliament or govern- 
ment. The advocacy of irreversible policies on the ground that, if once put into 
operation, they will be irreversible-"You can't unscramble eggs7'-has increased 
this distrust. 

The rejection of amendments has not been due to such a reverence for the 
Constitution as is apparent in the United States of America. Alfred Deakin, one 
of the founders of the Commonwealth, said that the Constitution, in the minds of 
the people, should be "Strong as a fortress: sacred as a shrine". The children in 
our schools know but little, if anything, of the Constitution and of the protection 
which it gives to them. What may be regarded as the conservatism of the electors 
in relation to constitutional amendment is due, not to respect for the Constitution, 
but to the other influences which have been mentioned. 

NATURE O F  A FEDERAL CONSTITUT~OPJ 

The Commonwealth Constitution is a constitution in the strict sense. It  is a 
supreme and fundamental law which provides for the establishment of govern- 
mental authorities-legislative, executive, and judicial. The law-making body, 
the Commonwealth Parliament, derives its existence from the Constitution, which 
confers upon the Parliament certain legislative powers and no others. 

There is nothing in Great Britain corresponding to the Australian constitu- 
tion. We are accustomed to speak of the British constitution, but there is no law 
in Great Britain which answers the description of a constitution as an organic 
and supreme law. In a recent book3 the authors refer to no less than ninety-seven 
statutes which they regard as falling within the subject of the book. Dicey says 
"Constitutional law, as the term is used in England, appears to include all rules 
which directly or indirectly affect the distribution or the exercise of the sovereign 
power in the state". These ruIes include laws in the strict sense, and also various 
more or less well defined conventional understa~idings.~ He refers to many stat- 

W .  C. Costin and J. Steven Watson, T H E  LAW AND WORKING OF THE CONSTITUTION (1952). 
LAW OF THE CONSTITUTION (8 ed. 1920) at 23. 
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utes and says-"These and one hundred other laws form part of the law of the 
con~titution".~ The British Parliament can at any time repeal or alter any of 
these statutes or rules. 

The system of government in operation in Great Britain has as its essential 
quality the supremacy of Parliament. This characteristic is derived from English 
history. The fight for freedom-for the abolition of monarchical, baronial, eccle- 
siastical and other privilegewas regarded as won when the omnipotence of 
Parliament, consisting of the King, the Lords, and the Commons, was established 
after the Civil War in the seventeenth century and the Revolution of 1688. There- 
after any law whatever could be made by the Parliament. The King acts upon 
the advice of his ministers, who hold seats in Parliament and who lose their 
ofices if they cannot control a majority in the House of Commons. The mon- 
archy derives its authority from a parliamentary r:nactment-the Act of Settle- 
ment6-and any Parliament could, by its ordinary procedure, amend or repeal 
that Act. Freedom from arbitrary search and arrest, freedom of speech and asso- 
ciation, freedom of religion-a11 could be abolished or limited at any time by 
any Parliament. The people of Great Britain have no protection, and have not 
sought any protection, against the expressed will of their Parliament. They are 
content to rely upon the good sense and fairness of Parliament itself. 

The position is radically different under a written federal constitution based, 
as the Australian Constitution is basedq7 upon the model of the United States of 
America. Under the Commonwealth Constitution the Commonwealth has its 
powers-expressly defined and therefore limited--and the States have their 
powers, which are protected by, but are subject to, the Constitution. Common- 
wealth and State governments are intended to be independent of each other in 
their respective spheres. Further, the theory is that, as between themselves, the 
federal powers are completely, or very largely, separate. The Parliament can 
make laws upon subjects assigned to it by the Constitution, but it cannot exercise 
executive or judicial functions. The Executive can administer the laws, but it 
cannot act as a court or legislate-though it can make regulations if authorised, 
but only if authorised, by Parliament. The federal courts exercise judicial but 
not other powers, though they may be authorised by Parliament to make rules 
of court relating to procedure. 

A further distinction between the unitary system of Great Britain and a fed- 
eral system is found in the fact that the latter may impose prohibitions or restric- 
tions upon governmental action. Where this is done, the courts can protect the 
people against action by governmental organs if such provisions are infringed, 
The American colonies revolted in the eighteenth century against both monarchi- 
cal and parliamentary authority. They safeguarded themselves against such 
abuses in the future by constitutional provisions which restricted the powers of 
Congress and the Executive. The Constitution provided, in the amendments 
known as the Bill of Rights, that Congress should not have power to interfere 
with certain rights which had been established by the common law in EngIand, 
but which there could be altered or even abolished by legislation. Similar protec- 
tion was given to certain other rights which, it was thought, should be placed 
beyond the reach of legislators. For example, it was provided that Congress 
should make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof, or abridging the freedom of speech: that the right of the 

- 

5 Ibid. at 31. 
6 12 & 13 Wm. 111 c. 2. 
7 See ATTORNEY-GENERAL FOR THE COMMONWEALTH OF AUSTRALIA V. COLONIAL SUGAR 
REFINING COMPANY LIMITED (1914) A.C. 237 at 254. 
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people to be secure in their persons, houses, papers, and effects, against unreason- 
able searches and seizures should not be violated: that a person should not be 
deprived of life, liberty, or property, without due process of law. The Iegisla- 
tures of the States were also limited in the exercise of their powers by various 
prohibitions. 

The Commonwealth Constitution contains fewer provisions of this character, 
but some of those which it does contain are of great importance. Section 116 
provides that the Commonwealth shall-not make any law for establishing any 
religion, or for imposing any religious observance, or for prohibiting the free 
exercise of any religion, and that no religious test shall be required as a qualifi- 
cation for any office of public trust under the Commonwealth. Section 115 pro- 
vides that a State shall not coin money, nor make anything but gold and silver 
coin a legal tender in payment of debts. (When the Constitution was adopted 
there actually were real gold coins in free circulation!) Section 114 prevents a 
State raising or maintaining any naval or military force without the consent of 
the Cornmon~ealth.~ Section 114 also prohibits any State tax on Commonwealth 
property and any Commonwealth tax on State property. Section 117 attempts, 
not very successfully, to prevent discrimination by a State against persons be- 
longing to another State. The protection, however, is confined to disabilities and 
discriminations on the ground of residence, so that the provision can easily be 
evaded by, e.g., taking domicile, and not residence, as the basis of the discrimina- 
tion. Section 92 is the best known of the prohibitions of the Constitution. It  
provides that trade, commerce and intercourse among the States, whether by 
means of internal carriage or ocean navigation, shall be absolutely free. Section 
92 has been responsible for many varying decisions in the High Court, and, aa 
long as it exists, will be the subject of acute and extensive controversy, not only 
in the courts, but in the community itself. 

People of British origin have for so long been brought up in the idea that 
Parliament is omnipotent and that this omnipotence is the foundation of political 
liberty that, even after fifty years of life under the essentially different federal 
system, many Australians are unable to understand why the Commonwealth Par- 
liament cannot do anything it likes and how it comes about that the High Court, 
consisting of presumably intelligent persons, can actually decide, and effectively 
decide, that an Act passed by both Houses of the Federal Parliament is invalid 
and therefore void. 

Before federation, Australia consisted of six colonies, all self-governing. 
Federation was achieved only after much discussion and much opposition, and 
it involved, as essential conditions, many compromises of conflicting views. One 
of the most fundamental of these conditions was that the powers of the central 
parliament should be defined and limited. The people agreed that the Common- 
wealth should have certain designated powers-legislative, executive, and 
j udicial-and no others. 

Power to amend the Constitution at will was not given to the Common- 
wealth Parliament. If the Parliament wishes to extend federal powers there must 
be a referendum as well as a parliamentary vote. Section 128 of the Constitu- 
tion provides the procedure for amendment. The amendment must be passed by 
an absolute majority of each House of Parliament, and thereafter be approved 
at a referendum by a majority of the electors voting and also by a majority of 
electors voting in a majority of States. Special provision is made for the case 
where the two Houses are unable to agree upon a proposed amendment. T h s  

"Naval and Military defence" in s. 51 (vi) includes, it has been assumed, air defence- 
so probably "naval and military" in s. 114 includes "air". 
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the method of constitutional amendment was not made easy-and this method 
was adopted very deliberately after much controversy. I t  is designed not only to 
secure majority approval from the electors, but also to protect the less populous 
and less influential States from being over-ridden by the more powerful States. 
Not all people accept the doctrine that democracy means that the majority in a 
legislature for the time being should be omnipotent. (Lord Acton was of opinion 
that the civilisation of a state was best measured by its respect for mi~lorities.) 
Complaints that the Commonwealth Parliament cannot amend the Constitution 
as it thinks fit or be the interpreter of its own powers do not take into account 
the fact that the people of Australia created a federal Commonwealth with limited 
powers only, and that they deliberately refused to establish a unitary state with 
an all-powerful parliament. 

UNIFICATION 

But the decision in favour of federation as against unification is not irrevo- 
cable. It is possible, by action under the present Constitution, to approach unifi- 
cation by several methods, and perhaps to introduce a completely unitary system 
of government. 

First, the powers of the Commonwealth Parliament can be increased (or 
diminished, if that is desired) by amendment of s. 51 of the Constitution in 
accordance with the procedure prescribed by s. 128. Section 51 is the principal 
provision relating to legislative power. That section provides as follows:-"The 
Parliament shall, subject to this Constitution,. have power to make laws for the 
peace, mder, and good government of the Commonwealth with respect to (i)  
Trade and commerce with other countries, and among the States7'-and thirty- 
nine other subjects. If the Constitution were amended by omitting all reference 
to specified subjects, s. 51 would provide simply that the Parliament would have 
power, subject to the Constitution, to make laws for the peace, order, and good 
government of the Commonwealth. Parliament could then make such laws as it 
thought proper without being met by a legal objection that a law was invalid 
because it was not a law upon a subject specifically assigned to the Common- 
wealth Parliament. 

But, secondly, such an amendment would leave standing such provisions as 
ss. 92, 114, 116, and other restrictions upon legislative power. By further amend- 
ment, the words "subject to this Constitution" could be removed. But s. 92 and 
the other provisions to which reference has been made would still be in the Con- 
stitution, and would be fully operative. Further amendments, therefore, would be 
required if it was desired to abolish these limitations upon parliamentary power. 

Thirdly, if all these amendments were made, the parliament which would 
possess the increased powers would be the Commonwealth Parliament elected and 
constituted as prescribed by the present constitution. It would consist of a Senate 
and a House of Representatives. In the Senate the States would be equally repre- 
sented (s. 7 ) .  The members of the House would be elected in States according to 
the populations of the respective States, with a minimum of five members in each 
of the present States (s. 24). Special provisions relating to appropriation bills 
(ss. 53, 54, and 56), tax bills (ss. 53 and 55), and double dissoiution in a case 
of disagreement between the Houses (s. 57) and various other sections would 
still be binding upon the Parliament, and would not be alterable by the Parlia- 
ment. The importance of such provisions relating to the composition and pro- 
cedure of a parliament operating under a written constitution has very recently 
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been emphasised in the South African case of Harris v Donges: where it was held 
that the Separate Representation of Voters Act 19511° was invalid. The Appel- 
late Division of the Supreme Court held that, though the Union Parliament had 
power to amend or repeal the "entrenched clauses" of the Union of South Africa 
Act 1909,1' it could do so only in the manner prescribed by that Act, namely, in 
a joint sitting of both Houses by a two-thirds majority. The provisions of the 
Commonwealth Constitution with respect to the qualifications of voters, the com- 
position of Parliament, and the bicameral system, could be amended-or power 
could be given to the Parliament, by an amendment, to make laws with respect 
to these matters notwithstanding any other provisions in the Constitution. But 
such amendments would-most of them-be subject to the provision contained 
in the last paragraph of s. 128, to which reference is made hereafter. 

Fourthly, an amendment might take the form of amending s. 128 so as to 
give to the Parliament itself power to amend the Constitution without any refer- 
endum, or with a referendum only in specified cases. The power of amendment 
created by s. 128 applies, it is submitted, to the amendment of s. 128 itself. 

Fifthly, even so far-reaching an amendment as that last mentioned would 
not enable the Parliament, by its own act alone, to do everything that it might 
wish to do. The last paragraph of s. 128 is as follows:- 

c c  No alteration (of the Constitution) diminishing the proportionate represen- 
tation of any State in either House of the Parliament, or the minimum number 
of representatives of a State in the House of Representatives or increasing dimin- 
ishing or otherwise altering the limits of the State, or in any manner affecting the 
provisions of the Constitution in relating thereto, shall become law unless the 
majority of electors voting in that State approve the proposed law." 

Amendments thereby required the consent of a majority of the electors 
in each State affected. The result is that some amendments could not be 
made without majorities in all the States. A proposal to abolish the Senate would 
raise an interesting question. The abolition of all representation of all States in 
the Senate would certainly be an alteration of the representation of each State- 
but would the diminishing of representation to the point of extinction be an 
alteration of the proportionate representation of any State? The representation 
of the States would be equal-at zero. But, even so, the abolition of the Senate 
and of all representation therein would be an alteration of the Constitution which 
would "affect" the provisions of the Constitution "in relation to" proportionate 
representation of States in the Senate, and would therefore require the approval 
of majorities in all the States. 

Finally, it might be proposed to avoid these obstacles by repealing the last 
paragraph of s. 128. But it would probably be held that such an amendment 
would "affect" the matters mentioned in the paragraph by altering the manner in 
which they can be altered. 

The conclusion is that it would not be an easy task to change the federal 
constitution into a unitary constitution, though it would be possible to do so. 

There is a fairly substantial, but varying, body of opinion in favour of 
giving to the Commonwealth Parliament either unlimited legislative power or 
very wide and general power subject to only a few specific constitutional limita- 
tions. This opinion does not represent the present dominant view of the people. 
On many occasions amendments designed to extend Commonwealth lawmaking 
power with respect to particular matters have been rejected, and it is unlikely 

9 A report of which has been published in (1952) 1 T.L.R. 1245. 
10 Act No. 46 of 1951. 

9 Edw. VII c. 9. s L * .  
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that a universal or a general extension would be approved. Such a proposal 
would meet strong opposition ih all States, but particularly in the less populous 
States which are regarded, and are accustomed to regard themselves, as the dis- 
tant parts of the Commonwealth. The geographical extent of the Commonwealth 
is so great that probably no one who has given thought to the matter thinks that 
one parliament could provide all the legislative requirements of the whole of the 
continent. All proposals for unification, therefore, involve some scheme for de- 
volution of powers to provincial legislative bodies-which would have their own 
administrative services. It is widely believed, however, that a central parliament 
having complete, or very general, power would tend to exercise its power so as 
to bring within its sphere any matters which promised political advantage or 
profit, as well as matters which were of genuine national importance. 

Considered arguments in support of unification are   resented by Dr. Gordon 
Greenwood.12 Attention is directed to the marked legalistic element in a federal 
system and to the factual degree of dependence of the States upon the Common- 
wealth, though in theory they are quite independent of the Commonwealth. At 
the present time the Commonwealth imposes and collects all income tax under 
what is known as the Uniform Tax system. Reasons are hereafter stated for'the 
view that, unless this system is altered, the federal organisation of Australia can- 
not be maintained, and that unification in some form is inevitable. 

MATTERS REFERRED BY STATES 

The powers of the Commonwealth can be increased in respect of a possible 
legislative subject-matter by action by a State Parliament under s. 51 (xxxvii) of 
the Constitution. Under that paragraph the Commonwealth Parliament may make 
laws with respect to L'Matters referred to the Parliament of the Commonwealth 
by the Parliament or Parliaments of any State or States, but so that the law shall 
extend only to States by whose Parliaments the matter is referred, or which after- 
wards adopt the law". 

This provision is considered hereafter-it is not as simple as it appears to 
be-and Parliaments are rather frightened of it. 

A CONVENTION 

The Constitution was drafted by Conventions elected or appointed under 
statutes enacted by the colonies, and suggestions are made from time to time that 
a representative Convention should in some way take part in the process of con- 
stitutional amendment. No plan for a Convention has hitherto gained much sup- 
port. The difficulties involved in the selection of members of such a body are 
obvious. Under s. 128 the Commonwealth Parliament, itself representing all the 
States in both Houses, initiates all amendments, and Premiers' Conferences- 
unofficial in a strict sense, but most useful in practice-afford opportunities for 
discussion of any proposed amendments with the members of State Governments. 

THE PRESIDENTIAL SY STE:M 

In Australia the Prime Minister and his ministers cannot hold office for a 
longer period than three months unless they are or become members of Parlia- 
ment: Constitution s. 64. In the United States of America the President is the 
Head of the State, but he also is the very active head of the political executive, 
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performing the functions which in Australia belong to the Prime Minister. But 
i t  is provided in the Constitution that no member of Congress shall hold execu- 
tive ofice. Thus in Australia ministers must be in the legislature; in the United 
States they must not be in the legislature. 

The American system has advantages and disadvantages-as to which there 
is ample room for difference of opinion. 

The exclusion of members of Congress from executive office leaves to the 
President a wide field of choice in selecting his executive. He can obtain the ser- 
vices of men who may possess the highest administrative capacity but who would 
never take part in active party politics or fight an election, 

In the U.S.A., Congress c'annot displace the Executive. The President holds 
office for four years. The Executive is unable, either directly or indirectly, to 
bring about a dissolution of Congress. In Australia a parliament can destroy a 
ministry by withdrawing parliamentary support. Accordingly a Government 
must constantly pay heed to parliamentary opinion in the interest not only of 
some degree of stable government, but also of its own political survival. The fact 
that the defeat of a ministry in parliament may result in a dissolution and an elec- 
tion-while it not infrequently brings about discreditable political manoeuvres- 
does help, on the whole, to create a sense of responsibility in legislators. 

Under our system, a ministry in office has the support of at least the lower 
or popular house of parliament and legislation is in accord with state policy as 
approved by the Government majority in parliament. In the U.S.A. the President 
sometimes has a policy (e.g. reduction of customs duties) which requires legisla- 
tion in order to implement it, but which the Congress refuses to implement. Thus 
many difficulties arise, sometimes in the sphrere of international affairs. Con- 
gress may pass laws which are actually opposed to the policy of the President. 
In that case the President may veto a law, but Congress may overrule his veto 
by a two-thirds majority in both Houses. 

The President can carry on the government of the country even though there 
is a legislative deadlock. In recent years in both Great Britain and Australia an 
almost even division in a parliament between Government and Opposition has on 
occasions in effect paralysed legislation and administration. 

There has, however, been no demand in Australia for an amendment of the 
Constitution which would replace responsible government under a cabinet system 
by a President and an Executive not members of, or responsible to, the 
Parliament. 

It may be mentioned that proposals for legislation (as distinct from consti- 
tutional amendment) by referendum initiated either by Parliament or by a speci- 
fied number or proportion of voters have made little appeal in Australia. 

Thus the subject of amendment of the Constitution may be approached 
within limits established by the fact that the governmental system in Australia is 
essentially federal, and is based upon representative and responsible government. 

THE PARLIAMENT 

The first chapter of the Constitution provides for a Parliament consisting of 
a Senate and a House of Representatives. The States must be equally represented 
in the Senate (s, 7 ) ,  and the number of members of the House of Representatives 
must be, as nearly as practicable, twice the number of senators (s. 24). Thus, 
when in 1948 the number of members of the House was increased to 123, the 
number of senators was increased to 60. The surprising result is that Tasmania 
has only five members in the lower house, but has ten senators, and Western 
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Australia has seven and ten respectively. This anomaly could have been pre- 
vented by an amendment of s. 24, but no such proposal was made. An amend- 
ment to leave the number of senators unchanged or to make a smaller increase 
would almost certainly have been accepted, for few people think that the Senate 
has been a conspicuously successful body. Sitting senators, however, will not now 
be disposed to agree to a reduction of their numbers, which would mean political 
suicide for some of them. 

The Senate was to be the States house. This anticipation has been almost 
completely falsified by results. The Senate is as much a party house as the lower 
house. The candidates for the Senate are presented to the voters in teams selected 
by the political parties. The personality of the candidates is of minor importance. 

The idea of the Senate as a second chamber of wise and experienced men, 
sitting in sober and deliberate-and largely non-party -review of possibly hasty 
legislation passed by the lower house has not been readised in practice. 

The terms of senators (normally six years) do not correspond with those of 
the members of the other house (three years). Thus it Government may have a 
majority in the lower house with a hostile majority in the Senate, so that it is 
unable to get its legislation through. This has happened on several occasions- 
to the chagrin of a party which has won a general election. The Constitution pro- 
vides in s. 57 a remedy for such a deadlock in a dissolution of both houses. There 
have been two double dissolutions in the history of the Commonwealth-in 1914 
(the Cook Government) and in 1951 (the Menzies Government). On each 
occasion the reference to the people ended the deadlock. 

LEGISLATIVE POWERS 
Many sections of the Constitution contain the words "until the Parliament 

otherwise provides", and thus impliedly give power tc, the Parliament. But the 
principal provisions upon this fundamental matter are ss. 51 and 52. Section 51 
provides that the Commonwealth Parliament may make laws with respect to forty 
specified matters. Some of these matters are of such a character that only the 
Commonwealth Parliament can deal with them, e.g., (iv) Borrowing on the 
credit of the Commonwealth. A State law upon such a subject would be beyond 
State power, and would be invalid. As to other matters, e.g., (xvii) Bankruptcy 
and insolvency, (xxi) Marriage, both Commonwealth and States can legislate. 
The State constitutions, parliamentary powers, and laws are preserved, subject 
to the Commonwealth Constitution, by ss. 106, 107, and 108 of that Constitution. 
Section 109 deals with the case where both Commonwealth and States have 
legislative power. This section provides-"When a law of a State is inconsistent 
with a law of the Commonwealth, the latter shall prevail, and the former shall, 
to the extent of the inconsistency, be invalid". 

Section 52 relates to the exclusive powers of the Commonwealth Parliament. 
It gives to the Parliament exclusive power to make laus with respect to (i)  The 
seat of government of the Commonwealth, and places acquired by the Common- 
wealth for public purposes: (i i)  Matters relating to transferred departments of 
the public service: (iii) Other matters declared by the Constitution to be within 
the exclusive power of the Parliament. Duties of customs and excise (s. 90) 
and, it is suggested, coinage (ss. 5l(xii)  and 115) are instances of the last- 
meniioned class. A State law upon any of the matters included within s. 52 
would be invalid because ultra vires. Section 109 would not be needed in such 
a case. Section 109 assumes that the Commonwealth law is within power, and 
that, apart from the Commonwealth law, the State law would have been validly 
operative. 
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It would oLviously be impossible to discuss, or even to state, all the changes 
which could possibly be made in federal legislative powers. But i t  is possible to 
call attention to some changes which informed opinion regards as necessary or 
desirable-though what may be called informed opinion, it must be conceded, 
is not unanimous upon anything which necessarily is political in character. 

TRADE AND COMMERCE 
Section 51(i)  of the Constitution gives to the Commonwealth Parliament 

power to make laws with respect to "Trade and commerce with other countries, 
and among the States". This is not an exclusive power. The States have power 
to make laws upon these subjects, though the law of each State is limited in 
operation to the territory of the State, and becomes inoperative so far as it con- 
flicts with a valid federal law (s. 109). The States, but not the Commonwealth, 
may make laws with respect to intra-state trade and commerce. 

Section 92 provides that " . . . Trade, commerce and intercourse among the 
States, whether by means of internal carriage or ocean navigation, shall be 
absolutely free". 

These provisions have been responsible for a remarkable series of confusing 
and conflicting judicial decisions. In the High Court there were, and have con- 
tinued to be, acute diffei-ences of cpinion which have not been terminated by 
three judgments of the Privy Council upon this very difficult subject-James v 
Cowan,13 James v The C o r n m o n ~ e a l t h , ~ ~  and Commonwealth v Bank of New 
South Wales.l5 

If customs and excise Acts and export control Acts are excluded, very few 
statutes have been enacted by the Commonwealth Parliament under the trade and 
commerce power. In the United States this power has been used extensively for 
all kinds of purposes. There are Commonwealth Acts relating to sea carriage, to 
maritime transport workers, to restraints of trade, to secret commissions-but the 
trade and commerce of Australia is governed almost entirely by State law. Before 
federation the colonies had many laws dealing with trade and commerce-sale of 
goods, carriage of goods, sanitary and health requirements, transport and traffic, 
licensing of occupations, partnership, etc. The Commonwealth Parliament has 
powers relating to trade and commerce which are not limited by any inter-state 
reference, e.g., bills of exchange, legal tender, weights and measures, copyrights 
and patents, and also has wide powers with respect to banking and insurance. 

Among the pre-federation colonial laws, however, were laws which expressly 
set up trade barriers at the borders of the colonies, e.g., customs duties, and the 
Victorian stock tax designed to prevent, or at least to impede, the introduction 
of cattle from New South Wales. It was one of the principal objects of federation 
to get rid of such obstacles to free trading and to make the continent a single 
trade area. Section 92 was certainly intended to accomplish this purpose. 

It is highly improbable that, at the time of the establishment of the Common- 
wealth, anyone thought that general laws, the application of which was not 
dependent upon the crossing of a State border and which applied equally and 
indifferently to intra-state and inter-state transactions or affairs, would become 
invalid, in whole or in part, by reason of s. 92. But it was understood that restric- 
tions placed upon inter-state trade because it was inter-state would be unconsti- 
tutional. It must also have been understood that a State law applying to inter- 
state trade, even though it did offend against s. 92, could, if the Commonwealth 

1 3  (1932) A.C. 542, 47 C.L.R. 386. 
1 4  (1936) A.C. 578, 55 C.L.R. 1. 
1"1950) A.C. 235, (1949) 79 C.L.R. 497. 
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Parliament thought proper, be in effect set aside by federal legislation with which 
the State law would be inconsistent (ss. 51(i) and 109). For example, a State 
might fix railway freight rates in such a way as to discriminate against trade from 
other States. The Inter-State Commission was intended to deal with this and simi- 
lar cases. Section 101 provides for the establishment of the Commission "with 
such powers of adjudication and administration as the Parliament deems neces- 
sary for the execution and maintenance, within the (:ommonwealth, of the pro- 
visions of this Constitution relating to trade and comnqerce, and of all laws made 
thereunder". Section 102 empowers the Parliament to forbid, by such laws, 
undue and unreasonable preferences and discriminations by States and State 
authorities, but only if the Commission adjudges that they are undue and un- 
reasonable or unjust to any State. Section 104 protects against federal annul- 
ment railway goods rates which are deemed by the Commission to be necessary 
for the development of the State. The Inter-State Cornmission was established in 
1912, but in The State of New South Wales v The ~70mmonweal th1~he High 
Court held that the Commission had no power to grant an injunction, and, 
when the terms of its members expired, no further appointments were made. 
There is some examination of the intended functions oE the Commission in River- 
ina Transport Pty. Ltd. v Victoria.17 

Upon the view of the trade and commerce provisions which has been sug- 
gested above, disadvantages imposed upon inter-state trade because it was inter- 
state or applying only to such trade would be prevented, but State laws, general 
in character, and not depending upon any inter-state element in a transaction so 
as to prejudice inter-state trade as against other trade. would not be regarded as 
offending against s. 92. Upon this view the Common~ealth Parliament would be 
able to promote and assist inter-state trade and to ~ r o h i b i t  interference with it, 
but could not subject it to disadvantages as compared with other trade. The 
Inter-State Commission would have been available to assist in determining facts 
and advising upon the effect in relation to interastate trade of particular enact- 
ments, or, i t  is suggested, of particular proposals. 

But the interpretation of the trade and commerce provisions has taken a 
completely different course. It would not be useful to examine the many varying 
decisions of the Privy Council and the High Court. Ir, considering the decisions 
of the High Court since 1932, it should be remembered that the principle of 
adherence to judicial precedent has limited the possible approaches to a solution 
of the very difficult problem which these provisions present. 

After a series of conflicting decisions, it was held in W. & A. McArthur v 
State of Queenslandls that "absolutely free" in s. 92 means free from all govern- 
mental control by every governmental authority to whom the command contained 
in the section is addressed, considered as trade, commerce, or intercourse; 
that is, free from any control by law as trade, commerce or intercourse. 
But, if this is what s. 92 means and if the section applies to federal laws, 
s. 51 ( i ) ,  which expressly gives power to the Commonwealth Parliament 
to make laws with respect to inter-state trade and commerce, becomes 
quite meaningless. Accordingly it was held by the High Court that s. 92 did not 
apply to Commonwealth laws-that it did not "bind the Commonwealth". This 
case, however, was overruled by the Privy Council in James v The Common- 
wealth,lg where it was held that s. 92, guaranteeing what was described as "free- 

18 (1915) 20 C.L.R. 54. 
17 (1937) .%' C.L.R. 327. 
18 (1920) 28 C.L.R. 530. 
19 Cited supra n. 14. 
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dam at the frontier", and not freedom from laws on trade etc., bound both Com- 
monwealth and States. In the Banking CaseZ" the Privy Council again dealt with 
s. 92. It was stated that the section did not prevent regulation, as distinct from 
prohibition, of interstate trade, and that a law which had only an indirect and 
remote, as distinct from an immediate and direct, effect upon inter-state trade 
was not rendered invalid by s. 92. In this decision the Privy Council adopted 
criteria which had been worked out by some of the judges of the High Court in 
seeking to apply the prior decisions of the superior tribunal. It still happens, 
however, that nearly every case involving s. 92 produces differences of opinion. 
The criteria established are difficult to apply, and the distinction between regula- 
tion and prohibition (though often used in by-law and other cases) is unsatis- 
factory in conception. Any regulation which achieves any result involves some 
prohibition. If a law forbids the use of churchyards as burial grounds, it is a 
prohibition of burials in churchyards, but is a regulation of burials generally. 
Thus whether a law is to be treated as a prohibition or as a regulation depends 
upon the choice of a universe of discourse-burials in churchyards (prohibition) 
or burials (regulation). It is plain that the problems of s. 92 are not yet solved. 

Section 92 has made uncertain all pooling legislation (not merely State 
pooling legislation), all compulsory marketing schemes and stabilisation of 
prices, some other laws affecting the sale of goods, and all legislation controlling 
(whether by fees and taxation or by licensing) transport of goods or persons. 
The possibilities of s. 92 have by no means been exhausted. An endeavour may 
be made to invalidate taxation laws which apply to inter-state businesses, and 
price-fixing laws-in whole or in part. It may be that industrial awards which 
"impose burdens" upon industrial enterprises which operate inter-state will be 
attacked. Even the ordinary compulsory liquidation of a company with inter- 
state business would, on some views of s. 92, demonstrate that the law under 
which it took place infringed the section. Such attacks might be met by decisions 
that the law in question was not a law upon trade or commerce and that there- 
fore s. 92 had no relevance to it. But such decisions would not be obviously con- 
sistent with past decisions that s. 92 applies to all legislation, whatever its subject- 
matter-that all laws, whatever the power under which they are made, must leave 
inter-state trade and commerce "absolutely free", those words being properly 
understood. 

Proposals for the amendment of the trade and commerce power [s. 51 (i)  I 
by removing the limitation to inter-state trade and commerce have been submitted 
to referendum and have been rejected. The electorate was not prepared to give to 
the Commonwealth power over all trade and commerce. Proposals to extend 
federal power so as to include the subjects of restraints of trade, trusts, com- 
bines, and monopolies, and price-fixing have also been defeated. 

No proposal for the repeal or the amendment of s. 92 has ever been 
submitted. 

The simple repeal of s. 92 would allow both the Commonwealth and the 
States to make laws with respect to inter-state trade without the uncertainty which 
s. 92 always creates. Such repeal would enable the Commonwealth to protect the 
freedom of trade as it thought proper from time to time, and the present vague 
and ambiguous constitutional guarantee-as interpreted from time to time by the 
courts-would disappear. It is, however, unlikely that the people would approve 
the simple repeal of s. 92. A constitutional guarantee of "freedomw-even if 
nobody is quite sure what it means-has great psychological appeal. I t  is un- 

20 COMMONWEALTH v. BANK OF NEW SOUTH WALES cited supra n. 15. 
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likely that the people would be willing to confer upon the Commonwealth a power 
which would include power to impose inter-state customs duties. I t  may be very 
unlikely that the Commonwealth would use the power in such a manner. But, in 
the prevailing distrust of parliaments which is one of the characteristics of recent 
years (strikingly shewn again and again in constitutional referendums in Aus- 
tralia) the people would probably not feel safe in allowing the Parliament to 
possess so much power. 

Section 92 has prevented the establishment of a Commonwealth monopoly 
in inter-state air transport (Australian National Airways Pty. Ltd. v The Com- 
monwealth) 21 and, banking being held to be trade and commerce, has prevented 
the nationalisation of banking (Commonwealth v Bank of New South Wales) .22 

Since the latter case s. 92 has, and with reason, been regarded as a guarantee 
against the nationalisation or socialisation of any business with inter-state activi- 
ties and therefore of all but small-scale enterprises-which no one would want to 
nationalise. 

The present Liberal Government has declared its intention to propose an 
amendment of the Constitution which would require approval at a referen- 
dum of the nationalisation of any industry, business, ok occupation. If such an 
amendment was approved, it would be politically more easy to procure an 
amendment of s. 92. 

The Royal Commission on the Constitution appointed in 1927 reported in 
favour of extending s. 92 to trade between Territories and States, and suggested 
that effect would be given to the intention with which s. 92 was adopted if the 
following were added to the present section after the words "absolutely free": 
<c from any pecuniary impost or from any restriction or liability imposed by 
reason only of goods or persons passing into a State from another State or from 
a Territory". 

The Commission also suggested that the following paragraph he added to 
s. 92: "The Parliament of the Commonwealth may make laws prohibiting, modi- 
fying or annulling any law or regulation made by any State, or by any authority 
constituted by any State, having the effect of derogating from freedom of trade, 
commerce or intercourse among the States or between any Territory or Terri- 
tories and any State or S t a t e ~ " . ~ 2 ~  

Apart from the reference to Territories, it is doubtful whether the last- 
mentioned amendment would make any change in the present position-and it 
would perpetuate existing difficulties in ascertaining the limits of legislative 
power. As to the first point-the Commonwealth Parliament can now get rid of, 
or substitute another law for, a State law with respect to inter-state trade which, in 
the opinion of the Parliament, is obnoxious to "freedom" or merely undesirable 
upon any ground. It  would be only a matter of drafting to devise a federal law 
in such terms that an objectionable State law would be inconsistent with it, and 
5. 109 would come into operation and deprive the State law of effect to such 
extent as was desired. As to the second point-a law passed under the proposed 
new paragraph would have to be a law which prohibited, etc., a State law which, 
in the opinion of the court before which the validity of the federal law came into 
question, "had the effect of derogating from freedom of trade" etc. All the exist- 
ing difficulties of determining whether a particular law does or does not interfere 
with such freedom would continue to cause trouble. 

Mr. Owen Dixon, K.C. (now Sir Owen Dixon, C.J.), gave evidence before 

21 (1945) 71 C.L.R. 29. 
22 Cited supra n. 15. 
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the Commission on behalf of the Committee of Counsel, Victoria. In this evi- 
dence the following substitute for s. 92 was suggested-"The States shall not by 
any discriminatory law or executive act impair the freedom of trade, commerce 
and intercourse among the States and Territories of the C o r n m o n ~ e a l t h " . ~ ~ ~  

Such a n  amendment would make one very wise change. I n  both the Privy 
Council and the High Court general laws, not discriminating in any way against 
inter-state trade, have been held invalid because they applied to it and, by regu- 
lating and controlling it, they "burdened" it, and so impaired its freedom. It is 
true that in James v The Commonwealthz3 certain statutes which controlled inter- 
state trade and prohibited some forms of trade were said to be valid--e.g., stat- 
utes dealing with sea carriage of goods, transport workers, wharves, illegitimate 
methods of trading.24 But it is not easy to reconcile these common-sense declara- 
tions with the criteria which the case adopts for determining whether freedom 
has been infringed. Indeed, it is stated that control under such laws as those 
mentioned "must be an interference with (its) freedom as trade".26 The sug- 
gested amendment would dispose of these doubts and difficulties by invalidating 
only State laws which were d i s c r i m i n a t ~ r y . ~ ~  

If the suggested amendment were substituted for s. 92 the Commonwealth 
Parliament would be free from prohibitions and inhibitions in the exercise of the 
trade and commerce power. As already suggested, it is doubtful whether the 
electors would be prepared to trust the Parliament with so wide a power. 

This amendment would not remove the difficulties which arise in determining 
whether there is a relevant impairment of freedom in a particular case, but the 
limitation of the prohibition to discriminatory laws would greatly reduce the area 
of controversy upon this point. 

I t  is not certain whether the qualifying adjective "discriminatory" applies to 
C b  executive act" as well as to "law". 

The reference to "executive act" is doubtless explained by Lord Atkin's 
rather rhetorical statement in James v Cowan27-"The Constitution is not to be 
mocked by substituting executive for legislative interference with freedom". 
Lord Wright made a similar pronouncement in James v The C ~ m m o n w e a l t h . ~ ~  
These pithy statements have an attractive appearance of firmness, definiteness, 
and simplicity. It is suggested, with respect that, upon examination, they do not 
justify themselves as a real contribution to the soIution of any probIem. It is 
difficult to fit them into any fully coherent legal doctrine-though it must be con- 
ceded that this is not the general view. Indeed they are greatly admired. How 
far did they have anything to do with the two James cases? In those cases the 
plaintiff sued for damages for trespass to his goods. The defendant relied upon 
a statute: if the statute did not give him authority to do what he did, his act was 
unlawful, and he had no defence. The statute was held to be invalid by reason 
of s. 92. The challenged act of the defendant was therefore unsupported by any 
authority and was a trespass for which James obtained damages. He did not get 
damages for an executive act infringing s. 92-the damages were given for a 
common law tort. If the facts had been such that James asked for an injunction 

"b Ibid. 
23 Cited supra n. 14. 
*<ited supra n. 14 at 626, 629. 
2 5  Ibid., at 629. 
26 Some of the questions which arise when it is necessary to determine whether diw~imina- 
tion exists are discussed in RIVERINA TRANSPORT PTY. LTD. v. V I C T O R I ~ ,  cited supra n. 17. 
27 Cited supra n. 13 at 558. 
2 8  Cited supra n. 14 at 628. 
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or a declaration of right the reasoning would have heen the same. A clear legal 
theory of the operation of s. 92 in destroying an alleged authority for an act 
which, apart from some statutory authority, is a tort at  common law, is stated in 
the judgment of Dixon J. upon the trial of James v The Common~ea l th .~~  

The Royal Commission made a comment upon the suggestion now under 
consideration to the effect that it was doubtful whether it would allow the States 
to pass laws regulating the passage of diseased animals or plants over their 
borders.29a 

The conclusion is that it is possible to amend s. 92 so as to make the law 
less doubtful, reduce litigation, and give to parliaments some intelligible idea of 
what are the limitations upon their powers to make laws upon a subject which 
necessarily affects all interests in the community. Bit if we are not prepared to 
repeal s. 92 and rely upon the Commonwealth Parliament to use the full powers 
over inter-state trade which it would possess in a wise and proper manner-then 
we must reconcile ourselves to indefinite controversy and litigation about the 
word "free"-one of the most highly ambiguous wol-ds in the language. 

NAVIGATION 
Section 98 of the Co'nstitution ~ rov ides  that the power of the Parliament to 

make laws with respect to trade and commerce extends to navigation and ship- 
ping. The power of the Parliament to make such laws is limited to foreign and 
inter-state trade and commerce. It has been decided, therefore, that the power 
to make laws with respect to navigation and shipping is similarly limited."' 
Foreign, inter-state, and intra-state ships use -the same sea, the same harbours, 
often the same wharves, they employ personnel who require the same qualifica- 
tions, and they supply the same services of carriage of passengers and goods- 
but between different terminal ports. But while the Foreign and inter-state ships 
may be controlled by federal law, the other ships must be governed by state law. 
The ridiculous' results of this division of power can be studied in Hume v 
Palmer31 and R. v Turner ex parte Marine Board of Hobart.32 The obvious and 
sensible thing to do is to repeal the part of s. 98 relating to navigation and ship- 
ping, and to add "Navigation and Shippingn to s. 51. I t  is difficult to think of 
an argument on the merits against such a proposal, but the interests of existing 
State departments may nevertheless provide grounds for opposition. 

AVIATION 
The Commonwealth can deal with foreign and inter-state (but not intra- - 

state) transport under the trade and commerce power, and with naval and mili- 
tary aviation under the defence power. The Parliament can also legislate to carry 
out international conventions under the external affairs power-s. 51 (xzix) .83 
Thus the power is limited in various ways. Attempts to persuade the State Par- 
liaments to refer power over the subject in identical terms have not been success- 
ful. In 1937 a proposal to give the Parliament full power over air transport was 
defeated at  a referendum. This remarkable result is probably to be explained by 
the submission at  the same time c.f an unpopular proposal about marketing, by 
concern for State railway interestj, and by opposition to the Government which 
made the proposals. 

There is no subject which is more suitable for control by a single authority 
- 

29 (1938) 62 C.L.R. 339 at 361-2, and see RIVERINA TRANSPO~~T PTY. LTD. V. VICTORIA (1937) 
57 C.L.R. 327 at 341-2. 
29% Cited supra n. 22a at 264. 
50 NEWCASTLE AND HUNTER RIVER ETVLSISHIP CO. LTD. V. ATTORNEY-GENERAL FOR THE COM- 
MONWEALTH (1921) 29 C.L.R. 357. " (1926) 38 C.L.R. 441. 
s2 (1927) 39 C.L.R. 411. " R. v BURGESS (1936) 55 C.L.R. 608, R. v. POOLE (1939) 61 C.L.R. 634. 
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than aviation-indeed it imperatively demands it-pilots and crew, aeroplanes, 
aerodrwmes, flying and taking-off and landing rules, safety requirements etc. A 
State border is irrelevant to an aeroplane. The amendment which was rejected 
in 1937 should be submitted again. 

TAXATION 
Section 51 (ii) provides that the Parliament shall have power to make laws 

with respect to "Taxation; but so as not to discriminate between States or parts 
of States". 

Section 90 provides that the power of the Parliament to impose duties of 
customs and of excise shall be exclusive. Otherwise, as a matter of law, the tax- 
ing powers of the Commonwealth and the States are concurrent-but as it has 
been decided in the Uniform Tax case34 that the Commonwealth may give prior- 
ity to Commonwealth taxes over State taxes, the States occupy a secondary and 
subordinate position in taxation, and therefore in finance, and therefore in gov- 
ernment. The resulting problems have not been solved and it is very doubtful 
whether they can be solved by any constitutional provision, 

The only limitations upon the taxing power of the Commonwealth are non- 
discrimination as provided in s. 51, certain provisions relating to parliamentary 
procedure-ss. 53 and 55-and s. 114-the Commonwealth not to impose any 
tax upon property belonging to a State. The latter provision does not prevent 
the Commonwealth imposing customs duties upon the importation of goods by 
a State--it was held that the duty was imposed upon the act of importation and 
not upon the go0ds.~5 The decision obviously can be criticised, but a contrary 
decision would have allowed the States to make nonsense of the customs tariff 
by importing goods free of duty for their citizens. 

It is useless to suggest any limitation of a constitutional kind upon the taxing 
power of the Commonwealth in respect of the amount to be raised or of the sub- 
jects of tax. The Commonwealth has the responsibility of defending the country 
and cannot be limited in the raising of money. The Commonwealth need not, 
however, use its powers to the maximum. It can leave a taxing field for the 
States so that they can adequately perform their functions. Though a voluntary 
abstention from the use of powers is not a constitutional matter, some sugges- 
tions upon this subject, for consideration, will be made under the heading of 
"Finance". 

A taxing power may be used for almost any purpose. A taxing law may be 
devised to encourage, to discourage. or, in practical effect, to prohibit, any act 
of any kind by any person. A tax on a business may compel it to close. Relief 
or exemption from tax may give a very great advantage to another business. 

When the powers of a parliament are limited, very difficult problems may 
arise for which no solution is obvious. In R. v the High Court consid- 
ered a federal statute which imposed excise duties upon certain classes of manu- 
factured goods, with a proviso that the Act should not apply to goods manufac- 
tured under certain labour conditions. At that time the Court had adopted a 
doctrine that the Constitution impliedly reserved certain powers, including the 
general power of industrial legislation, to the States, and this doctrine was 
applied in the case. But, apart from this ground of decision, the majority of the 
Court held that the Act was not, in its true character, an Act to impose duties of 
excise, but was an Act to control the conditions of manufactured goods. The 

34 SOUTH AUSTRALIA V. COMMONWEALTH (1942) 65 C.L.R. 373. 
36  R. V. SUTTON (1908) 5 C.L.R. 789. 
36 (1908) 6 C.L.R. 41. 



30 SYDNEY LAW REVIER' 

Parliament had no power to make laws upon this subject, and the Act was there- 
fore invalid. The question was one of great importance, for a contrary decision 
would have enabled the Commonwealth to control almost any form of human 
activity, and the supposed limitations upon federal power would have disap- 
peared. A decision whether a federal Act is or is not valid necessarily involves 
the question whether it can be assigned to a category of power given to the Com- 
monwealth by the Constitution, that is, "What is the real character of the Act?" 
The difficulties associated with this question cannot be avoided. They will never 
disappear as long as specific subjects only are assigned to a ~arliament-whether 
that parliament be federal or State. 

FINANCE 
The financial relations between the Commonwealth and the States present 

many problems which have not been solved with the passing of the years-indeed 
they have been aggravated. 

Among the subjects for which the responsibility rests with the States are 
education, health, hospitals and charities, industrial laws (factories and shops. 
etc.), roads, bridges and harbours, local government, town-planning, the criminal 
law, police, gaols, the general administration of justice, land settlement, agricul- 
ture, irrigation, erosion, forests, mining and railways. 

Before federation the States found their principal source of revenue in cus- 
toms and excise duties. Section 90 of the Constitution gives to the Common- 
wealth exclusive power to impose these duties. Accoraingly it was provided by 
s. 87 that during a period of ten years after the establishment of the Common- 
wealth and thereafter until the Parliament should otherwise provide not more 
than one-fourth of the net revenue from such duties should be applied annually 
by the Commonwealth towards its expenditure. The balance was payable to or 
for the States. The Surplus Revenue Act 191037 made "other provision". Under 
that Act the Commonwealth paid annually to the States 25/- per head of popula- 
tion. This method of adjusting financial relations ended when the Financial 
Agreement was made between the Commonwealth and the States in 1927. Con- 
stitutional effect and protection was given to this agreement under s. 105A, 
added to the Constitution by amendment. I t  provided for the taking over of 
State debts by the Commonwealth, for the establishment of a sinking fund to 
which both Commonwealth and States contributed, and the establishment of a 
Loan Council, consisting of federal and State representatives, to control public 
borrowing-except by the Commonwealth for defence. Governments in Aus- 
tralia regard it as normal practice to borrow money every year, and, without 
any difficulty whatever, they are always able to find worthy and popular objects 
of expenditure. There is no limit to what the people would like the Government 
to provide. At 30th June 1952 the public debt of the Commonwealth and the 
States was g3.624 million: the annual charge for interest was $91 million. 

In  1933 the Commonwealth Grants Commission was established upon a per- 
manent basis for the purpose of making recommendations, after enquiry, for 
grants to States. Grants have been made regularly to South Australia, Western 
Australia, and Tasmania. 

In 1942 the whole position was radically changed 1)y the introduction of a 
single income tax, imposed by the Commonwealth. The rates of tax were such 
that State income taxes were necessarily (as a matter of practical politics) aban- 
doned, and all the States were placed in a position of dependence upon grants 
from the Commonwealth, the amount of which was determined by the Common- 

" Act No. 8 of 1910. 
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wealth. This system was originally claimed to be justified as a war measure, but 
it has been maintained up to the present time. The federal statutes which estab- 
lished it were held by the High Court to be valid in the Uniform Tax Case.38 The 
decision of the majority of the court was based upon the taxation power of the 
Commonwealth and upon s. 96 of the Constitution, which empowers the Common- 
wealth to grant financial assistance to any State "on such terms and conditions 

' 

as the Parliament thinks fit". The condition in the instant case was the abandon- 
ment by the States of taxation of incomes, and all the State Governments agreed 
to the scheme when it was introduced as a war measure. It meant that the States 
had the pleasure of spending large sums of money which the Commonwealth had 
the odium of collecting. 

The total expenditure of all the States in 1950-1951 (omitting expenditure . 
on business undertakings, which was almost met by receipts therefrom) was 
&177 million. In that year payments by the Commonwealth to the States 
amounted to £128 million. In 1951-1952 Commonwealth payments to the States 
were £161 million. (Figures of State expenditure for this year are not 
available.) The amounts to be paid to the States are fixed after a debate and 
wrangle between Commonwealth and States-not always on the highest plane. 
The "reimbu~sements" are always said by the State Treasurers to be quite inade- 
quate-as indeed they are-for what the State Governments would like to be able 
to do with money provided by the Commonwealth. 

It is convenient for the taxpayer to have to prepare only one income tax 
return, but there are plainly grave objections to Governments, supposed to be 
independent in their several spheres, being in fact dependent upon another Gov- 
ernment for a very large portion of their necessary revenues. The temptation to 
irresponsibility is very great, and few would be prepared to say that the tempta- 
tion has always been successfully resisted. But, though there is ground for justi- 
fiable criticism in this respect, it is evident that the taxation revenues of the 
States are not sufficient to enable them to discharge their important responsibili- 
ties. Mr. W. A. Holman, former Premier of New South Wales and subsequently 
a member of the Commonwealth Parliament, said, in his evidence before the 
Royal Commission on the Constitution-"I was clearly of opinion, and I am still, 
that none of the States in Australia can be said to have really paid its way. None of 
them has really performed the functions allocated to it under the Constitution 
. . . since the share (of the States) in the customs reveune was reduced . . . 
and performed them satisfa~torily".~~ 

In 1950-1951 the revenue of the states from taxation was f51 million.40 
In 1950-1951 the revenue of the Commonwealth from taxation was 65777 mil- 
lion,40a and in 1951-1952 934 million. More than half of this federal revenue 
came from income tax. 

For the reason already stated-that the Commonwealth is charged with the 
responsibility of defence-it would be dangerous to impose any limit upon the 
taxing power of the Commonwealth by a rigid constitutional fetter. If the neces- 
sity arises, the Commonwealth must be able to exercise the fullest taxing power. 
But the Commonwealth need not use all its powers until the necessity arises by 
reason of a national emergency, such, for example, as war or the threat or risk 
of war. If a federal system, with any real independence in the States, is to con- 
tinue, the States must have financial resources under their own control reason- 

38 Cited supra n. 34. 
S9 Quoted by Mr. Justice Nicholas in THE AUSTRALIAN CONSTITUTION (2  ed. 1952) 163, 
4O Figures for 1951-52 are not available at the time of writing. 
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ably adequate to their responsibilities. A change must be made which will give 
to the States financial security and certainty, though doubtless additional Com- 
monwealth grants will be necessary in some cases. But the amount of such grants 
should not be so great as to destroy financial responsibility. 

The Commonwealth, upon a long-term view, should welcome such a 
change-if only to put an end to the recent practice of State Governments 
making promises, and entering into actual contracts, in excess of their capacity 
to perform them, and then blaming the Commonwealth Government for not pro- 
viding the money to satisfy the obligations which they have themselves created. 

There is a widespread opinion that Lord Keynes established the following 
propositions as principles of enlightened economics:-- 

(1) That thrift, and living within one's income, are pedestrian and 
rather minor virtues. 

(2) That Governments which can create money and credit should never 
deny anything to themselves or to their people merely on account of lack of 
money. 

(3) That the time for Governments to spend money freely is when they 
haven't got it. This is called "deficit budgeting". 

If the Commonwealth (controlling credit and currency) were to accept the 
doctrine that it should impose taxes, or create credit, or borrow money from a 
bank which has to obey the orders of the Government, in order to meet the 
b< requirements" of the States as specified by the States, the Commonwealth would 
simply be pouring money down a drain into a bottomless pit. 

The present federal Government has announced a decision to abandon "uni- 
form taxation7'so thit the States can again impose income taxation. If this is done - 
the States will regain control of their own affairs to a very large extent, and 
responsibility will be restored. The repeal of the federal land tax is another step 
in the same direction-it opens the way for the States to impose such land taxa- 
tion as they may think proper. There is no overwhelming reason why the Com- 
monwealth should not give up entertainment tax, gift duty, and death duties- 
leaving these fields-to the States. If such changes as these, which do not require 
any constitutional amendment, do not produce enough revenue for the States, 
other suggestions can be explored. 

The States cannot impose customs or excise duties (Constitution, s. 90), 
and a sales tax is an excise In general, for obvious reasons, customs and 
excise duties must be under the same control. But Professor L. F. Giblin made 
some suggestions-directed to giving to the States control of more revenue- 
which would involve a modification of the general rule.i2 He say~~~--''The most 
suitable taxes for transfer (to the States) are consumption taxes on luxuries and 
semi-luxuries, because they have little effect on production costs in general or on 
the basic standard of living. 'Entertainments' may be put in this class, but it 
does not go very far. A much wider field is offered by other subjects of Customs 
and Excise taxation, and particularly by 'liquor' and petrol . . . . The position 
(could) be that the Commonwealth continued to collect at uniform rates a sub- 
stantial amount of 'liquor' and petrol taxation, while the States collected the 
remainder at  varying rates according to needs. . . . It does not seem that 
varying rates for part of the taxation on 'liquor' would have any appreciable 

41  PARTON v MILK BOARD (Vict.) (1949) 80 C.L.R. 229. 
4 2  See a paper by Professor Giblin entitled "Financial Aspects of the Constitution", in 

FEDERALISM IN AUSTRALIA (1949). 
43 Id. at 103-04. 
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effect on relative costs of productim in different States. For petrol there would 
be some effect but . . . the total effect would not be large". 

The amount collected by the Commonwealth in 1951-1952 in customs and 
excise duties on liquor was £47 million, and on petrol &27 million. 

An amendment of the Constitution would be necessary to make such a 
scheme possible. But no amendment could get over the difficulties which would 
unavoidably be created by differential State duties-ar Commonwealth duties 
varying in different States-upon imported goods. Goods imported into one 
State could be sold in any other State-s. 92. But it should be possible to devise 
a plan under which the States could impose sales tax upon liquor and petrol- 
the Commonwealth reducing its taxes upon these commodities. An amendment 
of the Constitution would be required. 

The subject of the financial relations between the Commonwealth and the 
States is most complex; it has many aspects; and it is fundamentally important. 
It requires further analysis and examination. 

DEFENCE 
The defence power has been so interpreted by the High Court that in two 

great wars the Commonwealth has had but few legal difficulties to overcome 
either in conducting military operations or  in controlling the economic life of 
the community. The recent decision in Marcus Clark and Co. Ltd. v The Com- 
m ~ n w e a l t h ~ ~  emphasises what has been said before, that defence includes prepara- 
tion for and against war. The decision in Australian Communist Party v The 
Commonweal th4~eals  with the powers of the Parliament and the Government . 

with respect to internal subversion before it becomes apparent in overt acts 
which are breaches of some provision of the criminal law. It was decided that 
it was the right of the Court, and not of the Government or Parliament, to deter- 
mine whether -internal danger really existed and whether legislation passed to 
combat i t  was reasonable. Until an actual outbreak takes place in the form of 
overt physical acts the Commonwealth, it seems, can do little about it. If a 
coup d'etat or a large-scale rising happened, a decision would be reached as the 
result of a civil war, and not by a judgment of any court. Australia has been 
very fortunate as compared with nearly all other countries-we have never even 
had a trial for treason here. No Government in Australia has had to fight for 
existence against armed opposition. If our good fortune continues, the inability 
of the Commonwealth Parliament (as compared with all other Parliaments) to 
deal with subversive movements until they reach the stage of action need cause 
110 concern. 

FOREIGN EXCHANGE 
The Parliament has power to make laws with respect to currency, coinage, 

and legal tender (s. S l (x i i )  ), and banking, with the exception of intra-state 
banking (s. 5 l l (x i i i )  ). The control of foreign exchange is exercised through 
the Commonwealth Bank and by means of licensing imports. There is much to 
be said in favour of giving an express power to the Parliament to legislab with 
respect to foreign exchange. 

CORPORATIONS 
Section 51(xx) of the Constitution gives power to make laws with respect 

to "Foreign corporations, and trading or financial corporations formed within 
the limits of the Commonwealth". 

44 (1952) A.L.R. 821. 
45 (1950-1) 83 C.L.R. 1. 



34 SYDNEY LAW REVIEW 

This provision is one of the failures of the Constitution. It was considered 
in the case of Huddart Parker and Co. Proprietary Ltd. v M ~ o r e h e a d . ~ ~  All the 
judges agree that it did not give power to create corporations. It applied only to 
corporations formed under some foreign law, and to trading and financial cor- 
porations formed under State law-and not to other State corporations, e.g., 
educational, charitable, municipal, manufacturing, or mining corporations. All 
the judges, except Isaacs, J., rejected the proposition that para. (xx) would 
authorise any law which was made applicable to corl~orations falling within the 
specified class-"No (such) corporation shall . . . " or "every (such) corpora- 
tion shall . . . " Griffith C.J., Barton and O'Connor .IJ., relied largely upon the 
doctrine that the Constitution impliedly reserved certain subjects to the States- 
a doctrine which was discarded in the Engineers Case.47 Higgins, J., agreed with 
them in their conclusion, though he, in this as in other cases, declined to adopt 
that doctrine. 

Griffith, C.J., held that para. (xx) empowered the Parliament to make such 
laws with respect to the named class of corporations and their operations "as are 
otherwise within its competence". If this is what para. (xx) means, it means 
nothing-if a law is otherwise within the competence of the Parliament, it is 
valid independently altogether of para. (xx) . 

This power is defined only by reference to the persons, namely, certain 
corporations, which are to be subject to laws made under it. I t  is similar to the 
power to make laws with respect to "aliens"-s. Sl(xix).  This looks very like a 
power to make any laws whatever in the case of aliens. If so, it is difficult to 
distinguish between the nature of the aliens power and of the corporations power, 
whatever the consequences may be. 

A practical difficulty was evidently present to the Court. Companies, firms, 
and individuals all engage in trading and financial business. It is difficult to see 
any sense in Commonwealth control of all the extensive details of such business 
when conducted by a company, and State control when conducted by a firm or 
by an individual person. 

The unanimous decision that the Commonwealth power does not extend to 
the formation of companies makes it clear that it does not authorise the enact- 
ment of a uniform federal company law. Witnesses before the Royal Commission - .  
differed as to the substantial nature of the benefits of snch a law. The power, as 
it exists, is so limited and so uncertain as to be useless. If the establishment of 
a uniform company law is regarded as sufficiently important to justify a consti- 
tutional amendment, this object could be achieved by adopting the recommenda- 
tion of three of the members of the Royal Commission that the Constitution be 
amended by omitting present para. (xx) of s. 51, and substituting a paragraph 
giving power to make laws with respect to corporations, with such exceptions 
(e.g., municipal, religious, etc.) as might be thought proper, "but not including 
the trade commerce or industry of corporations except so far as the Parliament 
has power under any other provision of this Constitution to make laws with 
respect to such trade commerce or industry."48 Such an amendment would give 
power to make a uniform company law, and would avoid the difficulties which 
would be involved in Commonwealth control of the businesses of corporations 
and State control of businesses identical in all respects except that they were not 
carried on by corporations. 

- 
46 (1908-9) 8 C.L.R. 330. 
47 AMALGAMATED SOCIETY OF ENGINEERS V. ADELAIDE STEAMSHIP CO. LTD. (1920) 28 
C.L.R. 129. 
48 Supra n. 22a at 273-4. 
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EXTERNAL AFFAIRS 

The power to make laws with respect to "External affairs" is one of the 
darker regions of the Constitution-s. 51 (xxix) . It has never been regarded as 
a power to make laws with respect to all matters in the world outside Australia. 
The Commonwealth Parliament now has power to make laws "having extra- 
territorial o p e r a t i ~ n " . ~ ~  External affairs means foreign affairs or foreign relations 
-i.e. relations with countries outside Australia. 

The question as to legislative (as distinct from executive) power which has 
arisen in this connection is whether the Commonwealth can, by making an agree- 
ment with another country upon a subject not otherwise within the legislative 
power of the Commonwealth, vest in the Parliament a power to make laws upon 
that subject. An extreme illustration may be taken by way of example. The 
subject of "Human Rights5'-an attractive but vague conception-has become a 
matter of international debate. Education may not unreasonably be regarded as 
having a significant relation to the development and protection of human rights 
widely and imaginatively conceived. Suppose the Commonwealth Government, 
in pursuance of a generous policy relating to human rights, made an agreement 
with Costa Rica to introduce a particular system of education throughout Aus- 
tralia. Education is not one of the subjects as to which the Parliament has 
power. Would the Commonwealth Parliament, by reason of the agreement, 
acquire power to enact a statute to give effect to the agreement? Would the 
statute be valid as a federal Act, first, if i t  happened to be consistent with State 
systems of education, and, secondly, if it was inconsistent with such systems, or 
with one or some of them? The High Court might hold that the external affairs 
power did not extend so far as to cover such a case. But there is great difficulty 
in drawing a precise line, particularly at a time when local politicians or other 
interested persons are endeavouring to achieve political aims by elevating con- 
flicts of policy into the international arena-matters which others insist upon 
regarding as essentially internal affairs. There is a discussion of this problem 
in R. v Burgess, ex parte Henry.5o 

It is difficult to suggest any amendment of the Constitution which would be 
useful. If the power were expressly limited (in accordance with some views of 
the true nature of the present power) to "external affairs in relation to which 
the Parliament has power to make laws under this Constitution" the abuse of 
the power would be prevented-but then the power would be meaningless: it 
would add nothing to total law-making power. Until possibly some critical issue 
arises with disapproved results, there appears to be no alternative, as a matter 
of practical politics, to allowing the present power to remain and awaiting the 
course of judicial decision. 

ACQUISITION OF PROPERTY 

Section 5l(xxxi) gives power to the Parliament to make laws with respect 
to "The acquisition of property on just terms from any State or person for any 
purpose in respect of which the Parliament has power to make laws". 

Under this provision it is left to the courts to determine whether the terms 
of acquisition in any particular case are or are not just-not to the Parliament. 
There has been no proposal that this principle should be abolished or modified. 

49 Statute of Westminster 1941 (Imperial), 22 Geo. V c. 4, s. 3, and Statute of Westminster 
Adoption Act 1942 (Commonwealth) No. 56 of 1942, Schedule, s. 3. 
$0 Cited supra n. 33. 
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But it can be evaded if the Governments of the Commonwealth and a State and 
their Parliaments want to get round it. The Commonwealth can grant money 
to a State to enable the State, which is not bound by any restriction about just 
terms, to acquire property upon any terms, just or unjust.51 

Both Commonwealth and States can acquire property-land, chattels, and 
other property. The acquisition of a chattel completely prevents the person from 
whom it has been acquired from selling it or using it in any way in inter-state 
trade. There could be no more absolute interference with his absolute freedom 
in inter-state trade. The goodness of the object of the interference might, at first 
sight, be thought to be irrelevant in face of the stern words of s. 92. That 
section has something to say about it, but what it says is not altogether clear, 
that is, not absolutely clear. . 

In the Wheat Cases2 it was held that a State statute authorising the acquisi- 
tion of wheat was valid. There was a compulsory change of ownership, but the 
new owner could trade in the wheat as he wished. The former owner could 
therefore see that there was no interference with freedom of trade. In James v 
C o ~ a n ~ ~  the Privy Council held that acquisition of property (dried fruits) under 
an Act which expressly made such acquisition subject to s. 92 (a polite bow to 
necessity which, it is suggested, has little, if any, legal effect) was unlawful when 
the decision to acquire was made by a Minister with the "object and intention" 
in his mind of interfering with inter-state trade. It was held that the fact that 
the Minister so acted-in contravention, upon the view of the Privy Council, of 
s. 92-did not produce the result merely that his action was not authorised by 
the statute and that, the statute being his only ground of defence, he had there- 
fore committed a tort, but that it produced the result that the section of the Act 
under which he (wrongly) purported to act was invalid. The Privy Council did 
not overrule the Wheat but introduced, as it were ex cathedra, a series 
of exceptions to the command contained in s. 92-famine, disease, defence-but 
only if the law in question affected inter-state trade "incidentally" and therefore 
not directly. In James v The Commonwealth55 the Wheat Case is delicately men- 
tioned as a case "which has never been expressly overruled". It is suggested that 
only a reconsideration of the terms of s. 92 will introduce clarity and certainty 
into the relation of acquisition of property to inter-state trade. 

INDUSTRIAL LAW 
The power of the Commonwealth Parliament to make laws with respect to 

industrial affairs is a constitutional curiosity. Under this power the Parliament 
has established the Commonwealth Court of Conciliation and Arbitration, which 
has done a great deal of valuable work under very difficult conditions. Awards 
made by the-court and agreements approved by the Court and registered in the 
Court constitute the principal means of controlling industrial conditions in Aus- 
tralia. These awards and agreements prevail over any awards or determinations - 

of State tribunals or authorities, and even over any State laws, which are incon- 
sistent with them. If a State award, determination or law deals with the same 
matter as a federal award or registered agreement, the federal rule prevails. In 
practice the State authorities tend to follow the rules iind conform to the stan- 

51 See P. J. MAGENNIS PTY. LTD. V. THE COMMONWEALTH (194'9) 80 C.L.R. 382 and PYE V .  

RENSHAW (1951) A.L.R. 880. 
5 2  Cited supra n. 16. 
5 3  Cited supra n. 13. 
5 4  Cited supra n. 16. 
5 5  (1936) A.C. 578 at 618. 
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dards set up by the Court, and in some States they are required by State law 
to do so. 

The Commonwealth Court has adopted a practice of fixing what is known 
as the basic wage in accordance with certain price index figures which are taken 
as measuring variations in the cost of living. The Court follows prices as they 
happpen to go-up or down. The Court does not admit any responsibility for 
prices, though few would deny that wages are a most substantial-and often the 
most substantial--element in the costs of most commodities and therefore in the 
prices of those con~modities. What is called "raw material" in the case of many 
manufacturing industries includes in its costs of production, and therefore in its 
price, a large wage factor. Thus the decisions of the Arbitration Court go far 
to determine all economic conditions and therefore many social conditions. 

The Commonwealth Parliament, responsible to the people for the policy 
which it adopts, controls credit and investment policy, and by various measures 
affects the constumption of goods. But the Parliament cannot legislate upon 
industrial matters. Wage policy is beyond the reach of the Parliament. Wage 
policy is in the hands of the Court. Thus vital elements in economic policy are 
controlled by entirely separate and independent authorities without any 
co-ordination whatever. It may be that this strange position must be tolerated 
in the absence of any acceptable alternative, but it is obvious that such a system 
places grave obstacles in the way of devising and applying any integrated 
economic policy. 

These and other results were not foreseen when the Constitution was 
adopted. In the nineties there had been extensive strikes in the maritime and 
pastoral industries throughout Australia, and it was thought wise, though with 
much doubt, to create federal power to prevent and settle industrial disturbances 
of inter-state magnitude. Accordingly the legislative power was limited to indus- 
trial disputes extending beyond the limits of any one State. Further, these 
disputes were t.0 be dealt with by friendly means (conciliation) or, if the parties 
failed to agree, by the award of an impartial umpire (arbitration). Accordingly 
the Commonwealth Parliament was given power by s. 5l(xxxv) of the Constitu- 
tion to make laws with respect to "Conciliation and arbitration for the preven- 
tion and settlement of industrial disputes extending beyond the limits of any 
one State". 

These words have been interpreted in years of litigation which appears to 
be endless. They have been worshipped as the shield, the palladium, the sure 
protection, the sheet anchor, etc., etc., etc., of the workers-and condemned and 
abused as providing means of tyranny over and oppression of the same workers. 
The employers have been equally inconsistent in their attitude towards the arbi- 
tration system. The characteristics of this legislative power are open-to criticism 
at  every point. But, though this is  true, i t  should be remembered that any 
method whatever of prescribing wages and conditions of labour will be open to 
genuine and sincere objections-often well-founded-as well as to criticism 
which is more concerned with political objectives than with the smooth working 
of industry and the establishment of a prosperous working class. When the 
present power of legislation is examined, or some alternative is suggested, it is 
well to remember that i t  is easier to criticise and to destroy than to provide a 
constructive solution for a problem which has become of prime significance in 
all modern communities. 

Before venturing to suggest an alternative form of industrial legislative 
power, some of the criticisms of the present power may be stated. 
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The power is not a power to make laws directly about industrial disputes- 
i t  is a power only to make laws for dealing with a certain class of such disputes, 
namely, inter-state disputes, by the particular means of conciliation and arbitra- 
tion, for the purpose of preventing or settling them. 

Arbitration, it has been decided by the High Court, necessarily involves 
defined parties to a dispute and to the arbitration prcceedings. In those proceed- 
ings every party has a right to appear and be heard before he can be bound by 
an award. The Court cannot promulgate a common ~.ule applying throughout an 
industry; it can bind only parties to a particular tlispute and to proceedings 
thereon. Thus, when it is desired by a trade union to obtain an award from the 
Court, a "log" of claims is prepared and is served upon as many employers as 
can be discovered-often upon hundreds of them. Service must be duly proved. 
The object is to create a dispute with as many employers as possible so as to 
bind as many as possible. This procedure involves much work and great 
expense-and it has not been found necessary or desirable in any other country. 
Every person served with a log has a right to appear and to call evidence, but in 
practice the parties are generally represented by organisations of employers and 
employees respectively which are registered in the Court. 

Soon after the establishment of the Arbitration Court, it was decided by the 
High Court that employers or employees could make a dispute extend into a 
State by making a demand (by serving a "log") in that State which was refused. 
Then the Court had jurisdiction. The psychology of this procedure, however, is 
highly deplorable, since trade union secretaries must go on creating disputes or 
run the risk of being condemned as inactive. The idea that nothing can be done 
to prescribe fair industrial conditions unless and until there is, or is threatened 
to be, a dispute about them, has placed a premium upon constant industrial 
conflict for many years. 

Further, arbitration involves a hearing of the disputants and the practice 
has become established of the hearing being in public. The publicity of the pro- 
ceedings has certain advantages, but it tends to make sensible compromise 
impossible-or at  least very difficult. The fact that a failure to agree gives a 
right to arbitration, with opportunities for propaganda as well as evidence, does 
not help conciliation proceedings. Both sides naturally take advantage of such 
opportunities. 

These features are aggravated by the doctrine of "'ambit". This means that 
an award must be limited to, and can deal only with, matters which are identi- 
fiable as being within the area of the dispute which has been created and sub- 
mitted to the Court. The consequence is that extravagant demands are habitually 
made so as to be on the safe side. Sometimes, when they are refused, as all con- 
cerned realjy know must be the case, the refusal nevertheless is used as a reason 
for attacking the Court. 

State parliaments and State industrial authorities--wages boards and indus- 
trial tribunals of various kinds-operate in the same field as the Commonwealth 
Arbitration Court. They may deal with the same matters in the same industry. 
In the case of inconsistency the federally prescribed rule prevails, but it is not 
always easy to be sure whether or not there is inconsistency. In the case of a 
large establishment the management has to find its way through a maze of 
awards. The tribunals do their best to minimise these difficulties, but they cannot 
be entirely avoided and they have been responsible for great waste of time, 
money, and energy-all adding to costs which, in the long run. the community 
pays, The co-existence of federal and State industrial authorities-one federal 
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system and six State systems-is indefensible from an objective point of view. 
But there are strong vested interests behind it. Industrial organisations of 
employers and of employees have a set-up to meet this remarkable duplication, 
and those who find their occupation within it are not enthusiastic about a change. 
The Commonwealth system has been the making of some large federal unions- 
in which the members, separated as they are throughout the several States, cannot 
meet as one body, and therefore are compelled to leave management and policy 
very much in the hands of the officers and the executive The latter are not dis- 
satisfied with the present system. Much as some of the large unions abuse the 
Court, they do not want to lose it. They also want to retain the option of going to 
a State tribunal if the federal Court does not suit them. There is much to be said 
in favour of State, as opposed to federal, control of most industries. The States 
which made themselves attractive to capital and labour by fair and far-sighted 
policy would have a competitive advantage over other States, and, from the 
point of view of the community as a whole, this result would be desirable. There 
is to-day, however, a passion for non-competitive uniformity, and any proposal 
to limit federal control to specified industries by a constitutional amendment 
would have no chance of success, and, because it would be inflexible, would be 
ill-advised upon almost any view. Experience has shown that any proposal to 
reduce federal industrial power, whether by amendment of the Constitution or 
by amendment of federal statutes, would be represented (and would be genuinely 
understood by many people) as a proposal to abandon all wage regulation and 
as throwing the workers to the wolves. It would be useless to point out that each 
State would have power to take such action in the industrial sphere as it thought 
proper. A remedy for the defects in the present system should be sought, it is 
suggested, not in the decrease, but in the increase, of federal power. 

There is reluctance in many quarters to approve any increase of federal 
power over industrial matters. Many are afraid of a parliament where a political 
party could in effect buy votes by raising wages. But there are many parliaments 
which have this power. There is the risk that a popularity-hunting parliament 
might do great damage in the industrial sphere-but any parliament may do 
great damage in many spheres by actions which it would be possible for it to 
take. If the parliament went too far in raising wages-or in reducing wages- 
it could subsequently correct what it thought was an error, and in any event it 
would have full responsibility to the people for what it did or failed to do. The 
prospect of an election is a great steadying influence. Parliament would soon 
learn that it could not itself possibly deal with all aspects of employment, and it 
would establish authorities which would be given such independence in tenure 
as Parliament thought proper. If Parliament had fuller powers the community 
would not be compelled to accept-without any possibility of parliamentary 
revision-a wage policy framed by a court in deciding a case between a set of 
employers and a set of employees, and who each place their own interests before 
those of the community. At present wage policy is a matter for which 
all parliaments disclaim responsibility. They do this with a virtuous air-"We 
will not interfere with the Court." Some Governments get along without having 
any wage policy at all. If things go wrong, the Government and Parliament can 
blame the Court-of course very respectfully-and the Court can blame the 
Parliament. If responsibility were placed upon the Parliament, there would be 
an end to this evasion-which is a necessary result of the present system. 

The following suggestions are made for amendment of the Constitution:- 
omit reference to arbitration and conciliation as the only methods of dealing 
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with industrial matters: omit reference to disputes and to extension to another 
State-for reasons already stated. Each of these characteristics has been respon- 
sible for waste of time, money, and energy, and for completely useless but 
unavoidable litigation. These changes would mean the repeal of s. 51 (xxxv). 

A new power might well be a power to make laws with respect to terms and 
conditions of industrial employment, and rights and duties of employers and 
employees with respect to industrial matters and things. Such a provision would 
not give power to make laws applying to "self-employed" persons-but they do 
not cause much industrial trouble, and State laws could, as at present, deal with 
their hours and hygienic matters. Such persons are not now subject to federal 
awards. 

Under such a power the Parliament could give to industrial authorities 
created by it such relevant powers as it thought fit, free from the useless and 
embarrassing limitations which hamper the present Court. 

Theoretically there is an attraction in the idea of 3 serene, impartial, judicial 
body determining issues of such great importance as those which arise between 
employers and employees. But it has become increasingly apparent that this 
function is not truly judicial. I t  is essentially a legislative function. The Arbi- 
tration Court does not apply rules of law-to be found in the common law or 
in a statute-to proved facts. What the Court does is to prescribe rules of conduct 
in accordance with a policy which is devised and approved by the Court. Other 
countries get along, many of them at  least as well as Australia, with authorities 
which are not courts. Under the new power suggested Parliament could, if i t  
chose, still have an industrial court, and could still use the methods of concilia- 
tion and arbitration. But the Parliament would not be limited to these instru- 
ments and methods. I t  could still provide for Conciliation Commissioners or 
Committees. But they would not be worried by difficulties about the inter-state 
character of a matter or about "ambit". Local authorities could be set up to deal 
with local matters-without the absurdity of including such matters in an "inter- 
state" dispute which had been promoted in order to enable the Arbitration Court 
to take jurisdiction. 

The new power suggested should not be an exclusive power, but it could be 
so exercised that there would be a single system for determining such matters as 
hours and wages, etc. State tribunals, with their wide knowledge and experience, 
could be adopted into and made part of the single system. The Commonwealth 
could enter the field gradually. Experience would help to show what matters 
should be dealt with on a national scale, what should be handled by local or 
specialised authorities, and what should be left to bargaining between the parties. 

The subject is inherently difficult and highly controversial. As already 
stated, there are real objections to every possible method of dealing with it-but 
that should not mean that nothing should be done. 

MATTERS REFERRED BY STATES 

Section 51 (xxxvii) gives power to the Parliament to make laws with respect 
to "Matters referred to the Parliament of the Commonwealth by the Parliament 
or Parliaments of any State or States, but so that the law shall extend only to 
States by whose Parliaments the matter is referred, lor which afterwards adopt 
the law". 

Presumably a State can refer only a power which it possesses: for example 
a State could not "refer" a power to repeal s. 92. I t  has been decided that the 
reference of a matter has the effect of adding a paragraph to s. 51 of the Consti- 
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tution :j6 it does not create an exclusive power in the Commonwealth Parliament. ' 

On other points different opinions have been expressed with respect td this 
provision. On the one hand, it is considered that a reference once made is 
irrevocable-that it is a thing done, and, having been done, remains done-and 
that a reference cannot be made with a time limit-that that which can be 
referred is a "matter" with respect to which laws may be made, and that a time 
limit cannot be a part or an attribute of a "matter" understood in this sense. 

On the other hand, there is the view that a State statute referring a matter can, 
like any other statute, be effectively repealed by the parliament which made it, 

- SO as to terminate an otherwise continuing state of affairs which it created-and 
also the view that a time limit in a reference simply (and successfully) limits the 
power granted in respect of time just as it might be limited in respect of space. 

The words "or which afterwards adopt the law" suggest a question. If State 
A refers a matter to the Commonwealth Parliament under para. (xxxvii), and 
the latter Parliament makes a law in exercise of the new power-and then State 
B "adopts" that law-by a State statute-is it not the case that the law operates 
by virtue of the action of the Parliament of State B, and that the fact that 
State A had referred the matter is, so far as State B is concerned, an irrelevant 
circumstance? If so, the words quoted mean nothing. 

There are so many uncertainties surrounding this provision that it has 
proved almost useless. It could be made useful by amending the paragraph so as 
to provide that a reference might be made subject to such terms and conditions 
as to time or otherwise as the State Parliament should provide. It would then 
still be-possible to make a reference of a matter without any terms or conditions 
if a State Parliament so desired. If, under such a power, n reference were made 
without any time limit, it would naturally be a permanent and irrevocable 
reference. 

APPROPRIATION OF MONEY 

Section 81 of the Constitution is as follows: "All revenues or moneys raised 
or received by the Executive Government of the Commonwealth shall form one 
Consolidated Revenue Fund, to be appropriated for the purposes of the Common- 
wealth in the manner and subject to the charges and liabilities imposed by this 
Constitution". 

There is difference of opinion as to the meaning of the words "the purposes 
of the Commonwealth". One view is that the Parliament can lawfully pro- 
vide for the expenditure of money only in relation to matters in respect of which 
some other provision of the Constitution creates legislative power. This opinion 
was expressed by four Justices of the High Court in The Pharmaceutical Benefits 
Case,57 but it was not the ratio decidendi of the case. Upon this view s. 81 has 
little significance. The references to the manner of appropriation and to charges 
(upon any view) produce no effect. Section 83 provides that no money shall be 
drawn from the Treasury of the Commonwealth except under appropriation made 
by law. Sections 53, 54 and 56 provide for the manner of passing appropriation 
bills. Other sections impose charges and liabilities. Section 81 neither adds to 
nor subtracts from the effect of these provisions. The power to make laws with 
respect to particular subjects itself includes a power to provide for the expendi- 
ture of money in relation to those subjects. Upon this view the only part of s. 81 

56 GRAHAM V. PATERSON (1950) 81 C.L.R. 1. 
57 ATTORNEY-GENERAL (VICT.) V. THE COMMONWEALTH (1945) 71 C.L.R. 237. 
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which produces any result by its own force is the opening sentence requiring all 
moniys to be paid into one Consolidated Revenue Fund. 

The other view attempts to attribute more meaning to the provision that 
moneys are to be appropriated for the purposes of the Commonwealth. That 
view is that s. 81 itself confers legislative power. The words used in s. 51 (xxxi) 
are-"any purpose in respect of which the Parliament has power to make laws". 
"Purposes of the Commonwealth" in s. 81 are different words and presumably 
have some other meaning, and, indeed, some, rather than no meaning. Accord- 
ingly it is put that the Parliament may specify, in arl appropriation Act, a pur- 
pose of the Commonwealth and thereby authorise the expenditure of money 
in relation thereto, that is, that the appropriation power is unlimited. 

This second view is that upon which the Parliament has consistently acted. 
The Congress in the United States acts in the same way, though there also 
there is difference of legal opinion-and the provisions of the American Consti- 
tution are not the same as those in the Commonwealth Constitution. In every 
Commonwealth budget provision is made for all sorts of expenditures which are 
regarded by Parliament as desirable in the general interest, but in relation to 
matters which Parliament cannot control-and does not try to control-by legis- 
lation. If it does try to control them, it fails-Pharnzaceutical Benefits Case.'' 
Examples of such expenditures are to be found in maly Commonwealth depart- 
ments and organisations. Among the subjects upon which the Commonwealth 
spends money but in relation to which the Constitution gives the Parliament no 
power (except in Territories, where the Parliament has full powers) the following 
may be mentioned-agriculture, education, employment, health, literature, 
national development, scientific and industrial research-in connection with 
which there are no less than twenty-seven sections dealing with so many separate 
branches or aspects of science and industry. 

If the first view stated should be formally established as truly stating the 
law, and if means can be found for attacking appropriation Acts or expenditures 
thereunder ( a  doubtful question) the Commonwealth will be forced to choose 
between abandoning many activities which, in the opinion of all political parties, 
can be conducted only upon a national basis, and seeking to obtain an amend- 
ment of the Constitution. 

THE JUDICATURE 

The judicial power of the Commonwealth is vested in the High Court, in 
such other courts as the Parliament creates, and in such other (i.e. State) courts 
as it invests with federal jurisdiction: s. 71. The High Court has held that s. 72 
requires that all judges of federal courts must be appointed for life,6g and in 
Shell Co. of Australia Ltd. v Federal Commissioner of Taxationm the Privy 
Council stated that it did not dissent from this decision. In recent years the 
States have introduced retiring ages for judges, and, though there are arguments 
of substance for as well as against life tenure, general opinion is in favour of an 
age limit. A simple amendment of s. 72 could fix a retir.~ng age. 

58 Cited supra n. 57. 
59 WATERSIDE WORKERS' FEDERATION OF AUSTRALIA v. J. W. ALEXANDER LTD. (1918) 25 
C.L.R. 4-34. . c 

I 
60 (1931) A.C. 275, (1930) 44 C.L.R. 530. 
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The Parliament cannot require the High Court to give advisory opinions 
(as in Canada) upon the validity of legislation, because such a function does 
not come within the judicial power as defined and conferred in the Constitution.sl 
There are objections to submitting abstract questions to courts, though there is 
much to be said for it from the point of view of convenience. The practice of 
the High Court of making declarations as to validity in actions brought by an 
Attorney-General or a person interested goes far to meet practical needs.B2 If it 
is desired to give power to the High Court to give opinions upon the validity of 
statutes otherwise than in the course of litigation between parties whose rights 
or duties are in controversy, the Canadian provisions would provide a precedent 
for an amendment of the Constitution. 

The High Court has both appellate and original jurisdiction. Section 73 
allows the Parliament to make "exceptions and regulations" with respect to the 
appellate jurisdiction except in the case of appeals from the Supreme Court of 
a State in any matter in which at the establishment of the Commonwealth an 
appeal lay to the Privy Council. Thus the Parliament has power to make the 
decision of any single federal judge or federal tribunal final in the full sense, 
i.e., without appeal. The power to make "exceptions and regulations" limiting 
the appellate power of the High Court might be abused, and the Royal Commis- 
sion on the Constitution accordingly recommended that the Constitution should 
be amended so as to prohibit the Parliament from making any exception or regu- 
lation which would present an appeal to the High Court from any federal court 
by special leave of the High Court.63 

Mr. Owen Dixon, K.C. (now Sir Owen Dixon, C.J.), presented to the Royal 
Commission a most informative and acute criticism of the constitutional provi- 
sions relating to the federal judicature.64 He pointed out that no one really knew 
what some provisions meant, namely s. 75 (original jurisdiction of the High 
Court), para. (i) Matters arising under a treaty; para. (ii) Matters affecting 
consuls or other representatives of other countries; and s. 76 (other possible 
matters of original jurisdiction)-para. (iii) Matters of maritime jurisdiction; 
para. (iv) Matters relating to the same subject-matter claimed under the laws of 
different States. All these provisions could well be omitted. There is no need 
for the part of s. 75 (iv) which gives original jurisdiction in matters between 
residents of different States, or between a State and a resident of another State. 
There has never been even the slightest gound  for suspicion that the State courts 
do not do justice in such cases. 

Section 76 (i)  provides that the Parliament may give original jurisdiction to 
the High Court in any matter arising under the Constitution or involving its 
interpretation. This power was exercised by the Judiciary Act, s. 30. The result 
is, to use Mr. Dixon's words, that jurisdiction under this head depends upon 
"controversial matters which must be determined before ever the merits of the 
case are reached". The criteria of jurisdiction are "difficult and com~licated'~. 
The jurisdiction of the court to entertain an action may depend upon the defence 
which a defendant chooses to plead. If he pleads a defence involving a consti- 
tutional question-there is jurisdiction. If he does not   lead such a defence- 
there is not jurisdiction under s. 76 (i) of the Constitution and s. 30 of the 
Judiciary Act. 

61 IN RE JUDICIARY ACT 1903-1920 AND IN  RE THE NAVIGATION ACT 1912-1920 (1'321) 
29 C.L.R. 257. 
6 2  See the comment in Sawer, AUSTRALIAN CONSTITUTIONAL CASES, 453. 
63  Cited supra n. 22a at 252. 
134 See EVIDENCE, 783-789, referred to in the Report cited supra n. 22a at 99. 
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Attention was also called in the evidence to various confusions caused by 
the sections of the Judiciary Act (especially s. 39) designed to reserve the 
decision of constitutional questions to the High Court to the exclusion of the 
Privy Council. The subject is very complex, and, in some aspects, controver- 
sial. If clarification is ever attempted, careful attent~on should be given to the 
amendments of the Constitution suggested in the evidence before the Royal 
Commission for the purpose of removing the difficultxes mentioned. 

NEW STATES 
Sections 121 to 124 of the Constitution relate to new States. The only 

persons who are satisfied with them are those who do not want there to be any 
new States. But the advocates for new States have found great difficulty in 
devising a procedure for the creation of them which is likely to gain sufficient 
general support. 

Section 121 provides that the Parliament may aclmit to the Commonwealth 
or establish new States, and may upon such admission or establishment make 
or impose such terms and conditions, including the extent of representation in 
either House of Parliament, as it thinks fit. This section appears to give com- 
plete power to the Commonwealth Parliament to c r a t e  new States-and upon 
any terms whatever, if the Parliament approves them. This section wouId apply, 
however, only if the new State were territory not included within any existing 
State. I t  is not important from any present practical point of view. The reason 
is that all proposals for new States involve carving territory out of existing 
States, so that s. 123 and s. 124 are applicable. Section 123 empowers the Com- 
monwealth Parliament to alter the limits of a State-hut only "with the consent 
of the Parliament of a State, and the approval of the majority of the electors of 
the State voting upon the question". Section 124 provides that a new State may 
be formed by separation of territory from a State, b ~ t  only 'Lwith the consent 
of the Parliament thereof", and that a new State maj be formed by the union 
of two or more States, "but only with the consent of the Parliaments of the 
States affected". Any subtraction of territory from a State will alter the limits 
of the State. The plans for making new States in New South Wales would require 
not only the consent of the Parliament of that State, hut also the approval of a 
majority of voters. The creation of a new State out of the territory of an exist- 
ing State-either without or with pieces taken from another State-would be a 
complicated operation. I t  would involve not only the terms upon which the new 
State should be allowed to enter the Commonwealth-a matter upon which other 
States might have views-but also the terms upon which the separation from the 
original State should take place. There would have to be adjustments with respect 
to public property, public debts, railways and many other matters. The Financial 
Agreement would have to be amended by agreement of all the existing States. 
It would be difficult to secure agreement upon all these matters. I t  has therefore 
been urged that the Commonwealth Parliament should be given absolute power 
to create new States as it thinks fit. This would remove the necessity for the 
consent of a State Parliament and its electors when territory was taken away 
from it. It is hardly necessary to say that such a proposal would have to encoun- 
ter strenuous opposition. It has been urged that the Consti~ution should provide 
that a new Sh te  could be created by the Commonwealth Parliament (if the 
Parliament thought proper) if the majority of the electors in an area proposed 
for a new State approved the proposal. Some means would have to be devised 
to define the area ivhich could thus secede from an existing State. Many sugges- 
tions have been made in order to meet the difficulties which are inherent in this 
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problem-a problem which is likely to grow more pressing as the population of 
what are now "country districts" increases and industries develop, particularly 
if the repugnance in the country to metropolitan control increases still further. 
An exposition of the problem of new States is to be found in The Australian 
ConstitutionG5 by Mr. Justice Nicholas, who acted as a Royal Commission upon 
the subject in 1933-1934, and who therefore speaks with special knowledge. 

It should not be forgotten that no alteration of the Constitution altering the 
limits of a State, "or in any manner affecting the provisions of the Constitution 
in relation thereto", shall become law unless the majority of the electors voting 
in that State approve the proposed law-s. 128, last paragraph. 

Accordingly, the creation of a new State out of territory belonging to an 
existing State, and also any alteration of the present constitutional provisions 
relating to that subject, require the consent of a majority of the voting electors 
of the existing State. If the electors agree, doubtless the State Parliament will 
agree, and, in that event, it is unlikely that the Commonwealth Parliament would 
not agree. The advocates for the establishment of new States must devote their 
efforts to the conversion of the general body of voters in the existing States- 
unless the Constitution is altered. 

It is evident that many different devices might be used for the establishment 
of new States. Varying proposals for the amendment of the Constitution with 
respect to this subject are set forth in the Report of the Royal Commission upon 
the Constit~tion.~G 

The amendment of the Constitution involves lawyers as draftsmen, but it is 
actually--except possibly in relation to some matters in the Judicature chapter- 
essentially a political subject. It is therefore almost necessarily controversial, 
because it is so often thought to be the duty of an Opposition to oppose any 
proposal made by a Government so as to prevent the Government achieving a 
success. But on some matters there should be little difficulty in reaching agree- 
ment. On major problems there will naturally be differences of opinion. There 
are objections to almost every possible amendment-as there are to almost any 
proposal of any kind which involves action. But the existence of even a substan- 
tial objection to an amendment is not necessarily a sufficient ground for rejecting 
it. The real question is generally a question as to the weight of the arguments 
against, as compared with the arguments for, the proposal. The suggestions 
made in this article are certainly open to objections from certain points of view. 
But it is hoped that they will be of some value to those of our people who are 
interested in maintaining and developing a fair and efficient form of govern- 
ment, and particularly in achieving a wise distribution of governmental powers."I 

65 C. ix. 
66 Cited supra n. 22a at 213-219 and 256-259. 
6 7  For analysis and exposition of the Constitution see Quick and Garran, ANNOTATED CON- 
STITUTION OF THE AUSTRALIAN COMMONWEALTH (1901) ; Quick, LEGISLATIVE POWERS OF 
THE COMMONWEALTH AND STATES (1919); Harrison Moore, COMMONWEALTH OF AUS- 
TRALIA (2 ed. 1910) ; Kerr, THE LAW OF THE AUSTRALIAN CONSTITUTION (1925) ; Wynes, 
LEGISLATIVE AND EXECUTIVE POWERS IN AUSTRALIA (1936) ; Nicholas, THE AUSTRALIAN CON- 
STITUTION (2  ed. 1952); ESSAYS ON THE AUSTRALIAN CONSTITUTION, by various writers 
(1952) ; Knowles, THE AUSTRALIAN CONSTITUTION (1936) with SUPPLEMENTARY ANNOTA- 
TIONS (1948), notes of cases on the Constitution. G. Sawer, AUSTRALIAN CONSTITUTIONAL 
CASES (1948) contains reports of leading cases, with commentary. 

On the amendment problem see REPORT OF THE ROYAL COMMISSION O N  THE COMMON- 
WEALTH CONSTITUTION (1929) ; STUDIES IN THE AUSTRALIAN CONSTITUTION (1933), ed. G. V. 
Portus; POST-WAR RXCONSTRUCTION - A  CASE FOR GREATER COMMONWEALTH POWERS (ed. 
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